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ERRATA. 

At  page  31,  line  17,  instead  of  enactment  read  indictment. 

At  page  470,  abstract  No.  3,  instead  of  decree  read  desire. 

At  page  113,  instead  of  Stephens  read  Vandyke. 

At  page  143,  top  line,  Saffle  vs.  Cox,  omit  and. 

At  page  91,  in  third  line  of  abstract,  read  liens  instead  of 
lien. 

At  page  692,  fourth  line  from  bottom,  read  commented  on 
instead  of  cited. 

At  page  692,  read  furnish  for  punish* 

In  the  abstract  of  case  of  Berry  vs.  Clements,  add  ''and 
the  lien  of  the  execution  relates  to  the  same  period." 

In  the  case  of  Nichol  vs.  Mayor,  &c.,  Mr.  Washington 
appeared  for  the  defendants. 

The  cases  of  State  vs.  Listen,  State  vs.  Deberry,  State  vs. 
McDonald,  and  Wells  vs.  Caldwell,  belong  to  the  Jackson 
term,  1849. 
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JACKSON:   APRIL  TERM,  1848. 


Smith  vs,  the  State. 


1.  The  act  of  1817,  ch.  131,  authoriaes  the  Clerk  of  the  Circnit  Court  to  open 
and  adjourn  the  Court,  from  day  to  day,  till  the  Jadge  shall  attend*  The 
Circuit  Court  heing  a  Court  of  Record,  it  beeomea  the  duty  of  the  Clerk,  by 
virtue  of  this  provision,  to  make  an  entry  on  the  Record,  from  day  to  day,  of 
the  opening  and  adjournment  of  the  Court,  and  such  eiltry  is  valid  evidence 
of  the  opening  and  adjournment  of  the  Court  at  the  time  and  place  q[>eclCed 
in  such  entry. 

2.  The  entire  term  of  a  Court  of  Record  Is,  in  contemplation  of  law,  but  one  • 
day,  and,  therefore,  when  the  caption  to  an  indictment  shows  tliat  on  the 
first  day  of  the«term,  court  was  opened  by  the  Clerk  at  the  time  and  place 
prescribed  by  law  and  adjourned  by  him  from  day  to  day  tOl  the  appearance 
of  the  Judge,  it  will  be  presumed  tliat  it  was  held  the  balance  of  the  term  at 
the  same  place. 

3.  It  is  a  general  rule  of  evidence  that  if  proof  be  offered  and  not  objected  to, 
its  illegality  Is  waived  and  is  no  ground  for  a  new  trial.  This  mie  does  not 
prevail  in  regard  to  the  admission  of  dying  declarations.    It  is  the  province  of 

,  the  Judge  to  determine  the  fact  whether  the  declarant  was  in  artieulo  mortts, 

i  and  if  he  was  not,  to  exclude  them  whether  they  be  objected  to  or  not^  and  if 

he  does  not  exclude  them,  the  defendant  will  be  entitled  to  a  new  trial. 
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[Smith  vs.  The  State.] 

4.  To  make  the  dyinfr  declaratioDB  of  a  man  oTidence  against  the  defendant 
who  slew  him,  each  declarations  must  have  been  made  under  the  conscions- 
neas  of  almost  immediate  diaolation. 


John  Smith  was  indicted  in  the  'Circuit  Court  of  Hay- 
wood county,  for  the  murder  of  his  wife,  Jane  Smith,  by 
the  administration  of  arsenic  to  her.  There  was  a  plea 
of  not  guilty,  and  the  case  was  submitted  to  a  jury,  at  the 
July  term  of  the  Court,  in  1847,  by  Read,  the  presiding 
Judge. 

The  leading  facts  of  the  case  as  exhibited  in  the  testi- 
mony to  the  jury,  were,  that  Smith  lived  with  his  wife 
happily  till  he  became  acquainted  with  a  strumpet,  in  the 
neighboring  village,  that  he  contracted  an  illicit  intimacy 
with  her,  that  she  re.«>ided  some  time  in  the  house  of  Smith, 
that  the  wife  of  Smith  became  jealous  of  him,  complained 
to  her  neighbors,  became  extremely  unhappy;  and  Smith 
and  his  wife  quarreled,  and  he  made  threats  that  he  would 
take  her  life;  and  that  in  the  first  part  of  the  month  of 
September,  1845, .  Mrs.  Smith  was  attacked  with  bilious 
fever;  that  a  physician  was  called  in;  that  she  had  nearly 
recovered  from  fever,  when  she  was  attacked  with  extreme 
inflamation  of  stomach  and  bowels,  excessive  vomiting 
and  purging;  that  a  few  days  previous  to  this  time  the 
defendant  had  applied  at  a  Doctor's  shop  in  the  village  to 
get  arsenic,  with  the  alleged  purpose  of  killing  rats  in  his 
blacksmith  shop,  and  did  get  it.  A  few  days  before  the 
change  took  place  in  the  character  of  her  disease  the 
doctor  left  some  pills  for  her  to  take,  of  a  mild  character; 
on  his  return  he  asked  her  if  she  took  them,  to  which  Smith 
replied  that  she  had  taken  them,  but  not  till  he  had  taken 
gome  of  them  himself.  On  a  subsequent  day  she  stated  to 
the  doctor  that  he  could  not  cure  her;  that  a  dose  bad  been 
administered  to  her  that  would  kill  her;  that  she  was  satis- 
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fied  that  she  could  not  recover,  and  that  she  could  tell  if 
she  would,  who  gave  it.  She  died  on  the  2nd  day  of 
October.  The  attending  physician  stated  that  she  died 
with  all  the  symptoms  which  usually  attend  deaths  by  the 
administration  of  arsenic.  Afler  her  death  his  paramour 
falling  out  with  him,  made  statements  that  Smith  had  told 
her  that  he  had  given  arsenic  to  his  wife,  revealed  when 
and  where  he  got  it,  and  under  what  pretext;  and  that  he 
stated  to  her  that  his  wife  would  not  take  any  of  it  which 
was  prepared  in  the  form  of  pills  till  he  had  pretended 
to  take  some  of  the  pills  himself.  The  constituted  authori* 
ties  proceeded,  on  the  arrest  of  the  defendant,  to  disinter 
the  body  of  the  deceased;  which  was  examined,  and  the 
physicians  stated  that  her  stomach  and  bowels  exhibited 
the  appearances  produced  by  arsenic.  During  this  inves- 
tigation the  defendant  inquired  of  a  physician  whether  the 
presence  of  arsenic  could  be  discovered  in  the  human 
stomach  a  month  after  death;  and,  after  the  body  was 
placed  in  a  doctor's  shop  and  before  examination,  he 
attempted  to  hire  a  man  to  bum  up  the  shc^  and  body 
therein. 

The  presiding  Judge  charged  the  jury  with  regard  to 
the  declarations  of  the  deceased  to  the  doctor,  that 
the  mere  declarations  of  deceased  persons,  when  offered 
as  evidence,  should  be  admitted  as  dying  declarations, 
with  great  caution;  that  she  should  charge  the  accused 
with  the  offence  or  act  of  which  she  speaks  distinctly, 
or,  in  language  which  cannot  be  mistaken  when  coupled 
with  other  facts  in  the  case  of  which  the  jury  are  to 
be  the  judges;  the  Court  having  first  determined  as  in 
this  case  from  the  evidence,  that  such  declarations  were 
made  when  the  deceased  was  conscious  of  approaching 
dissolution.    Standing  alone,  the  dying  declarations  of  the 
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deceased  amoant  to  nothing,  bnt  coupled  with  other  facts  in 
the  case^  if  the  jury  should  believe  that  the  prisoner  was 
the  person  alluded  to  by  her,  and  that  it  could  be  no  one 
else,  the  jury  will  consider  of  it  as  testimony  to  be  weighed 
with  other  evidence. 

The  jury  returned  a  verdict  of  guilty.  The  defendant 
moved  the  Court  for  a  new  trial.  This  motion  was  over- 
ruled and  judgment  rendered  on  the  verdict. 

The  defendant  appealed. 

M.  Brown^  W.  R.  Harris  4*  Campbell,  for  the  plaintiff  in 
error. 

Attorney  Cfeneralf  for  the  State. 

TusLET,  J.,  delivered  the  opinion  of  the  court. 

Two  causes  are  assigned  on  the  part  of  the  prisoner, 
against  the  affirmance  of  the  judgment  in  the  case. 

1.  That  the  caption  to  the  record  does  not  show  where 
the  court  by  which  the  bill  of  indictment  was  taken,  was 
holden.  The  caption,  so  far  as  it  is  material  for  the  con- 
sideration of  this  question,  is  in  the  words  and  figures 
following,  viz: 

^ State  of  Tennessee: 

Be  it  remembered^  That  on  this,  the  23rd  day  of  Feb-  * 
ruary,  in  the  year  of  our  Lord  1646,  being  the  fourth 
Monday  in  said  mouth  and  the  time  assigned  by  law  for 
the  opening  and  holding  the  Circuit  Court  in  Haywood 
county,  in  the  town  of  Brownsville,  State  of  Tennessee, 
John  J.  Sevier,  Sheriff  of  Haywood  county,  and  Joseph  M. 
Rutledge,  Clerk  of  said  Circuit  Court,  met  at  the  court-hduse 
in  the  town  of  Brownsville,  and  opened  said  court,  and  no 
Judge   authorized  by  law  to  hold   said  court,  appearing 
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before  4  o'clock*  P.  M.,  said  court  was  a^oomed  until 
to-morrow,  10  o'clock.'' 

*"  Tuesday  mornings  February  24th,  1846:  Court  was 
opened  pursuant  to  adjournment;  and  no  Judge  appearing 
before  four  o'clock,  tbe  Sheriff  and  Clerk  adjourned  said 
court  tOI  to-morrow  morning,  10  o'clock." 

^'Wednesday  mornings  February  25th,  1846:  Court  open- 
ed pursuant  to  adjournment.  Present,  the  Honorable  John 
Read,  Judge." 

Upon  which  a  venire  facias  is  returned  by  the  Sheriff; 
and  the  bill  of  indictment  upon  which  the  prisoner  was 
tried  and  convicted,  was  regularly  preferred  by  the  Attor- 
ney General  and  found  by  a  Grand  Jury. 

The  caption  to  this  record  shows  that  on  the  day  pre- 
scribed by  law  for  holding  a  Circuit  Court  for  the  county 
of  Haywood,  State  of  Tennessee,  the  Clerk  of  the  court 
and  the  Sheriff  of  the  county  met  at  the  court-house,  in  the 
town  of  Brownsville,  and  there  being  no  Judge  present 
before  four  o'clock,  P.  M.,  they  opened  and  adjourned  the 
court  till  Tuesday  morning,  that  on  Tuesday  morning 
there  being  stAl  no  Judge  present  till  four  o'clock,  P.  M., 
they  again  opened  and  adjourned  the  court  till  Wednes- 
day morning;  and  that  on  Wednesday  morning  the  court 
was  opened  by  John  Read,  Judge,  who  was  by  law  appoint- 
ed to  open  and  hold  the  same.  Now  if  this  record  had 
showed  that  John  Read,  Judge,  on  the  first  day  of  this  term 
opened  the  court  at  the  court-house,  in  the  town  of  Browns- 
ville, for  Haywood  county,  Tennessee,  and  then  adjourned 
it  till  Tuesday,  when  he  again  opened  it  and  adjourned  it 
till  Wednesday,  when  he  again  opened  it,  and  the  bill  of 
indictment  was  regularly  found,  no  one  would  have  doubted 
but  that  it  did  legally  appear  when  and  where  the  court 
was  holden  by  which  the  bill  of  indictment  was  found;  for 
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if  it  appear  that  the  court  was  opened  at  the  right  timet  at 
the  right  place  and  by  a  person  authorized  to  open  it,  the 
legal  presumption  is  that  it  was  opened  at  the  same  place 
for  every  other  day  of  the  term,  which  the  record  shows  it 
to  have  been  continued  and  held;  for  though  by  law  a 
minute  of  the  proceedings  of  each  day  shall  be  kept,  and 
read  by  the  Judge  and  signed  by  him  every  day,  still  in 
legal  estimation  a  term  is  but  one  day,  and  therefore  if  it 
appear  that  the  first  day  of  the  term  was  held  at  the  right 
place,  there  shall  be  no  inference  or  intendment  that  on  any 
other  day  the  court  was  opened  and  held  at  any  other  place. 

The  question  then  turns  upon  the  authority  of  the  Clerk 
and  Sheriff  to  have  opened  and  adjourned  this  particular 
term  of  the  court,  under  the  circumstances,  on  the  first  and 
second  days  thereof.  Had  they  such  authority?  We  think 
the  Clerk  had,  under  the  provisions  of  the  Act  of  1817, 
chapter  131,  section  i.  By  that,  it  is  provided,  '^That  when- 
ever any  Circuit  Judge  shall  fail  to  attend  on  the  first  day 
of  any  term  of  any  court,  it  shall  be  the  duty  of  the  Clerk 
of  said  court  to  adjourn  the  same  from  day  to  day  until  the 
Judge  shall  attend,"  &c.,  the  Circuit  Court  being  a  court  of 
record  and  minutes  of  its  daily  proceedings  being  required 
to  be  kept  by  statute,  it  necessarily  follows  that  when  the 
Clerk  is  empowered  to  open  and  adjourn  it,  (for  the  power 
to  adjourn  necessarily  implies  a  power  to  open,  for  if  it  be 
not  opened,  it  cannot  be  adjourned)  it  becomes  his  duty  to 
make  a  minute  of  such  opening  and  acyoumment  in  the 
same  manner  as  if  it  had  been  done  by  the  Judge  in  person. 
It  necessarily  follows,  then,  that  this  caption  does  show  that 
the  court  was  opened  and  held  at  the  right  time  and  the 
right  place,  and  that  the  bill  of  indictment  was  legally 
taken. 

The  presence  and  assistance  of  the  Sheriff  in   opening 
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and  adjouTning  the  coorty  he  not  being  authorized  by  law 
8D  to  do  in  the  absence  of  the  Judge,  cannot  vitiate  the  act 
of  the  Clerks  who  was. 

,  The  second  objection  taken  to  the  validity  of  the  pro- 
ceedings in  this  case  in  the  Circuit  Court,  is,  that  illegal 
testimony,  to  wit,  the  declarations  of  the  deceased  against 
the  prisoner  were  received  by  the  court  The  objection  to 
this  testimony  is  based  upon  the  assumption  that  the  testi- 
mony  in  the  case  does  not  warrant  the  conclusion  that  the 
deceased  was  in  articulo  mortis^  or,  as  it  is  more  often  called, 
tn  extremis^  at  the  time  the  declarations  were  made,  and 
was  conscious  of  the  fact.  The  prisoner  is  indicted  for 
causing  the  death  of  his  wife  by  administering  to  her 
arsenic.  The  proof  shows  that  the  deceased  was  taken 
sick  about  the  fourth  or  fifth  of  September,  1845,  of  fever, 
and  died  on  the  2nd  day  of  October,  1845.  Between  these 
two  periods,  the  arsenic,  if  administered,  was  given.  It 
appears,  from  the  testimony  of  the  attending  physicians, 
that  the  attack  of  sickness  was  a  common  bilious  fever,  of 
mild  form  in  its  commencement,  that  the  fever  wai^  broken 
several  times  during  her  sickness,  and  that  she  as  often 
relapsed,  but  that  she  eventually  became  convalescent 
and  was  considered  to  be  recovering;  but  on  the  morning  of 
the  19th  or  20th  of  September,  she  was  found  by  her  physi- 
cians, upon  visiting  her,  vomiting  a  green  viscous  matter 
and  purging  blood,  and  complaining  of  great  thirst  and  a 
burning  sensation  in  her  throat  and  stomach,  with  pain  in 
her  stomach  which  was  aggravated  by  pressure.  These 
symptoms  attended  her  more  or  less  until  her  death,  which 
occurred,  as  has  been  observed,  on  the  2nd  day  of  October. 

At  some  period  between  the  19th  of  September,  and  the 
2nd  day  of  October,  time  not  specified  in  the  bill  of  excep- 
tions, nor  to  be  ascertained  from  any  other    source,  the 


16  JACKSON: 

[Smith  M.  The  Steto.] 

deceased  told  the  attending  physician  that  she  was  satisfied 
she  could  not  live;  that  it  was  unnecessary  to  try  to  do  any 
thing  for  her,  that  he  could  not  cure  her;  that  he  did  not 
know  what  was  the  matter  with  her;  that  she  had  taken  a 
dose  that  was  killing  her,  that  she  could  tell  who  gave  it  to 
her,  but  she  would  not,  and  that  there  was  a  spell  upon  her 
of  which  he  could  not  cure  her.  Now,  though  this  testi- 
mony does  not  contain  a  direct  charge  against  her  husband, 
that  he  had  administered  poison  to  her,  yet  it  does  thaA 
she  had  been  poiBoned,  leaving  it  as  a  matter  of  inference 
by  whom  it*had  been  done.  And  from  a  statement  in  other 
portions  of  the  proof  it^will  be  seen  how  strong  that  infer- 
ence became  that  it  was  her  husband,  and  what  a  powerful 
influence  this  charge  and  insinuation  must  have  exercised 
upon  the  jury  in  their  deliberations  upon  their  verdict. 

The  paramour  of  the  prisoner,  a  woman  of  infamous 
character,  had  sworn  that  he  had  informed  her  that  he  had 
administered  the  poison  to  his  wife  in  the  shape  of4>ill8 
prepared  for  her  by  the  doctor;  that  his  wife  refused  to  take 
them  till  he  had  pretended  to  take  some  •  of  them  before 
her;  and  the  attending  physician,  also,  states  that  the 
prisoner,  on  one  occasion,  stated  in  the  presence  of  his  wife, 
that  she  had  refused  to  take  tlie  pills  he  had  left,  unless  he 
would  take  some  of  them  first,  which  he  did.  Now,  these 
two  statements  proven  by  these  witne&ses,  establish  the 
fact,  that  the  deceased  was  apprehensive  that  her  husband 
would  poison  her)  and  necessarily  drive  home  to  him  the 
insinuation  that  he  was  the  person  alluded  to  when  she 
said  she  could  tell  who  had  given  her  the  dose  that  was 
killing  her,  and  whom  she  declined  naming:  and,  in  our 
opinion,  this  would  have  as  much  weight  with  the  jury  as 
if  she  had  directly  charged  him  with  having  a^dministered 
to  her  the  poison  that  was  killing  her. 
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When  we  consider  the  charges  of  the  woman,  who  is  the 
only  direct  witness  against  the  prisoner,  and  the  strong 
probability  that  a  jury  woald  not  have  found  him  guilty 
upon  her  uncorroborated  testimony,  it  is  manifest  that  the 
fact  of  a  direct  charge  made  by  the  deceased  against  him 
would  be  tremendously  operative  in  giving  weight  and 
strength  to  her  evidence,  and  would  incline  the  jury  to  give 
full  faith  and  credit  to  it;  it  therefore,  became  highly  import 
taat  that  the  Circuit  Judge,  in  favor  of  life,  should  have 
guarded  carefully  against  the  reception  of  these  declara- 
tions on  the  part  of  the  deceased,  and  have  excluded  them 
unless  he  was  well  and  conclusively  satisfied  that  they 
were  the  declarations  of  a  person  in  extremis  and  who 
knew  herself  to  be  so,  at  the  time  of  making  them,  and 
this  the  more  especially  as  they  make  no  direct  charge 
against  the  prisoner,  but  only  deal  in  insinuation. 

Testimony  of  this  character  is  only  admitted  from 
necessity,  and  an  abuse  of  it  is  guarded  against  by  the  law 
with  most  minute  particularity.  There  is  no  one  principle 
better  established  that  such  declarations  shall  not  be 
received  unless  the  proof  clearly  shows  that  the  deceased 
was  in  extremis  (perhaps  the  words  in  articulo  mortis  which 
are  used  by  some  of  the  authorities  to  express  this  condi- 
tion, are  more  accurate,)  and  that  he  or  she,  at  the  time  of 
making  them,  was  fully  conscious  of  that  fact,  not  as  a 
thing  of  surmise  and  conjecture  or  apprehension,  but  as  a 
fixed  and  inevitable  fact. 

And  of  this,  the  Judge  is  to  determine,  alone,  without  the 
aid  of  the  jury;  for  the  jury  shall  not  hear  such  declara- 
tions till  the  Judge  has  determined  that  they  are  dying 
declarations,!  lest,  peradventure,  they  may  control  their 
judgment,  although,  upon  hearing  other  proof,  they  may 
become  satisfied  that  they  were  not  dying  declarations.    It 
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is  dying  declarations  as  such  that  are  admitted;  not  declar- 
ations which  may  be  dying  declarations,  or,  not,  as  the  case 
may  afterwards  turn  out.  The  necessary  consequence  is 
that  if  a  judge  permit  declarations  of  a  deceased  person 
to  go  before  the  jury  as  dying  declarations  and  the  proof 
does  not  show  satisfactorily  that  they  were  such,  it  is  error 
for  which  this  court  can  and  must  reverse,  and  that  too, 
whether  they  were  objected  to  or  not  by  the  prisoner  upon 
the  trial;  for  the  testimony  being  of  such  a  dangerous  char- 
acter, watched  with  such  jealous  suspicion  and  the  ques- 
tion as  to  the  propriety  of  receiving  being  vested  alone  in 
the  judge,  it  is  his  duty  as  counsel  for  the  prisoner,  to 
exclude  it,  if,  in  his  opinion,  it  be  not  legitimate,  whether 

its  reception  be  objected  to  or  not;  in  fact,  the  implied 
acquiescence   in   the   reception    of    testimony   generally, 

resulting  from  the  absence  of  objection,  cannot  be  predi- 
cated of  such  testimony  as  this,  for  its  validity  depends 
upon  the  fact,  that  the  declarations  were  dying  declara- 
tions within  the  meaning  of  the  law,  and  if  they  were  not, 
the  reception  of  them  is. illegal,  and  this  illegality  could 
not  have  been  removed  upon  objection  taken  thereto,  which 
peradventure  may  be  done  as  to  testimony  of  another 
character,  or  at  least,  proof  of  a  legitimate,  character  be 
introduced  to  the  same  fact;  neither  of  which,  in  the 
absence  of  an  objection  may  be  thought  of,  and  therefore 
as  a  general  rule  if  testimony  going  to  establish  a  fact  be 
not  objected  to,  the  reception  of  it  will  constitute  no  good 

ground  for  a  reversal. 

Let  us  proceed  to  examine  what  the  law  holds  to  be 
dying  declarations  and  as  such,  admissible  upon  the  trial 
of  one  for  murder. 

In  Norris's  edition  of  Peak,  on  evidence,  page  30,  it  is 
laid  down  as  a  principle  ^that  in  prosecutions  for  murder 
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when  the  deceased,  while  in  the  declared  apprehension  of 

death,  or  in  such  eminent  danger  of  it  as  must  necessarily 
have  raised   that  apprehensi<Mi  in  his  mind,  has  made  a 

relation  of  the  manner  in  which  the  offence  was  commit* 

ted,  such  relation  has  been  received  as  evidence  against 

prisoner,    though  the  person  making  it  was   not  finally 

sworn;  for  as  is  observed  by  Lord  G.  B.  Eyre,  in  a  case  of 

this  kind,  **when  the  party  is  at  the  point  of  death,  and 

when  every  hope  of  this  world  is  gone,  when  every  motive 

to  falsehood  is  silenced  and  the   mind  is  induced  by  the 

most  powerful  consideration  to  speak  the  truth;  a  situation 

to  solemn  and  so  awful  is  considered  by  the  law  as  creating 

an  obligation  equal  to  that  which  is  imposed  by  a  positive 

oath  administered  in  a  coutt  of  justice.'' 

In  the  case  of  King  vs.   CommoniDeahht  2nd  Vii^nia 

cases,  7S,  80,  the  court  said:  ^'declarations  of  a  dying  man 

have  sometimes  been  received;  bat  then  they  must  be  the 

declarations  of  a  dyihg  man  or  one  so  near  his  end  that  no 

hope  of  life  remains:  for  then  the  solemnity  of  the  occasion 

is  a  good  security  for  his  speaking  the  truth,  as  much  so  as 

if  he  were  under  the  obligation  of  an  oath.     But  if  at  the 

time  of  the    making  the   declaration  he   has  reasonable 

prospects  or  hope  of  life,  such  declarations  ought  not  to  be 

received,  for  there  is  room  to  apprehi^nd  he  may  be  actuated 

by  motives  of  revenge  and  an  irritated  mind  to  declare 
what  possibly  may  not  be  true." 

In  Cowan  &  Hill's  edition  of  Phillips  on  evidence,  in 

note  453,  page  607,  vol.  2d,  the  law  is  laid  down  as  follows: 

^Before  the  judge  decides  he  hears  all  the  deceased  said 

respecting  the  danger  in  which  he  considered  himself;  and 

he  should  be  satisfied  that  the  declaration  was  made  under 

an  impression  of  almost  immediate  dissolution.    It  is  not 

enough  that  the  deceased  thinks  he  shall  not  ultimately 
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recover.  Thus,  the  deceased  being  operated  upon  by  a 
quack  surgeon  on  the  lOth  of  May,  by  which  he  received 
an  injury,  took  to  his  bed  and  died  in  about  a  week,  in 
May,  the  17th;  on  the  evening  of  the  10th,  he  declared  to 
a  surgeon  that  he  had  such  an  injury  in  his  bowels  that 
he  should  never  recover;  the  surgeon  endeavored  to  eneour* 
age  him,  really  thinking  him  in  no  danger  of  dying;  but 
he  still  persisted  in  saying  he  felt  satisfied  he  should  never 
recover;  but  the  judge  who  tried  the  case  rejected  his 
proposed  declarations  as  evidence  against  the  quack,  who 
was  indicted  and  on  trial  for  manslaughter:  Rex  vs.  Van 
Butchell,  3rd  Carr  &  Payne,  629." 

In  the  case  of  Rex  vs.  Cattaghan^  McNally's  evidence, 
385,  Bosanquet,  Judge,  said:  'To  render  a  declaration  of 
this  kind  admissible,  the  deceased  must  have  had  the 
impression  on  his  mind  of  an  almost  immediate  dissolution.*' 

These  are  as  many  authorities  upon  this  question  as  we 
deem  it  necessary  to  quote.  To  enter  into  a  more  extended 
examination  of  the  difierent  cases,  as  might  well  be  done, 
would  be  both  tedious  and  unnecessary.  Those  already 
citedf  lay  down  the  positions  assumed  heretofore  in  this 
opinion,  clearly  and  satisfactorily,  and  they  are  well 
supported  by  an  innumerable  train  of  other  decisions,  and 
contradicted  by  none  which  has  been  well  considered. 

They  establish,  that  declarations,  to  be  considered  as 
dying  declarations  and  receivable  as  evidence,  must  be 
made  by  one  in  articulo  mortis  and  in  apprehension  of  an 
almost  immediate  death,  as  is  held  in  Rex  vs.  Van  ButchelU 
and  not  a  mere  despair  of  ultimate  recovery  after  a  length- 
ened illness.  It  is  not  necessary  that  these  apprehensions 
shoilld  be  embodied  in  language  by  the  deceased  to  a 
bystander,  but  it  will  be  sufficient  if  the  danger  be  so 
eminent  and  immediate,    €ts  to  satisfy  the  judge  that  the 
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accnsed   must  of  necessity  have  been  laboring  under  an 
impression  of  almost  immediate  dissolution. 

Let  us  apply  these  principles  to  the  case  under  consid- 
eration: was  the  deceased  in  articulo  mortis  at  the  time  of 
her  declaration  to  the  physician?  She  was  certainly  in 
her  last  illness,  for  she  died  a  few  days  after  they  were 
made,  but  how  long,  it  is  impossible  to  ascertain  with 
precision  as  has  been  observed,  because  the  exact  time 
when  they  were  made  is  not  specified  in  the  redord,  but  it 
was  most  probably  eight  or  ten  days,  for  it  was  about  the 
20th  of  September,  that  she  appears  to  have  been  taken 
with  the  violent  symptoms  which  continued  till  her  death, 
on  the  2nd  day  of  October;  it  was  between  these  two 
periods  that  they  were  made,  and  whether  she  were  in 
articuh  mortis  or  not  at  the  time  would  depend  very  mate- 
rially upon  the  fact,  whether  they  were  spoken  near  the 
close  of  her  disease,  or  shortly  after  the  symptoms  became 
more  aggravated.  The  doctors  do  not  say  she  was  tfi 
extremis  at  the  time,  and  they  appeared  to  have  entertained 
no  suspicion  that  she  had  been  poisoned.  It  is  therefore 
impossible  to  say  from  the  proof  that  she  was  in  a  dying 
condition  at  the  time  she  made  the  declarations  implicating 
her  husband. 

*  But  if  she  were  in  such  condition  does  the  evidence 
show  that  she,  at  the  time  she  made  the  declarations,  was 
under  the  impression  of  almost  immediate  dissolution? 
Surely  not.  The  oaly  evidence  of  this  fact,  is  her  assertion 
to  the  doctor,  that  she  was  satisfied  she  could  not  live. 
How  uncertain  a  test  this  is  every  one  who  has  attended  on 
a  sick  bed,  knows.  How  many  are  daily  confined  with 
sickness  who  are  in  the  constant  habit  of  exclaiming,  Oh! 
I  am  certain  I  shall  die,  I  can  never  recover;  when  neither 
they  or  any  body  else  have  any  apprehension,  whatever,  of 
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a  fatal  tennination  of  the  disease?  It  would  never  do, 
then,  to  hold  that  the  mere  expression  of  such  an  opinion 
on  the  part  of  a  sick  or  wounded  person  is  sufficient 
evidence  of  the  truth  thereof,  but  there  must  be  something 
more,  the  evidence  of  a  state  of  body  from  which  it  may 
fairly  be  inferred  that  the  opinion  expressed  was  confi- 
dently entertained.  We  have  seen  in  the  case  of  Rex  vs. 
Van  Butchell,  that  although  the  deceased,  seven  days  before 
he  died  of  the  injury  inflicted  by  the  quack  on  his  intes- 
tines, declared  to  his  surgeon  that  he  had  such  an  injury  in 
his  bowels  that  he  should  never  recover,  and  upon  being 
encouraged  by  the  surgeon  persisted  in  saying  he  should 
never  recover,  his  declarations  against  the  quack  were 
rejected  because  the  court  could  not  say  that  he  was  under 
the  impression  of  almost  immediate  dissolution. 

That  is  a  much  more  favorable  case  for  the  receptioil  of 
the  testimony  than  this;  there  the  expression  that  he  should 
never  recover,  was  not  only  once  made,  but  reiterated 
when  the  surgeon  attempted  to  correct  the  impression; 
here,  the  deceased  says  she  is  satisfied  she  cannot  live. 
There  is  a  great  difierence  (and  it  is  this  very  difference 
upon  which  questions  of  this  kind  always  turn)  between 
being  satisfied  that  one  cannot  live,  and  being  satisfied  that 
one  is  about  to  die;  the  one  is  fear,  apprehension  of  deatl^ 
the  other  despair,  certainty  of  it;  the  one  fears  he  may  die, 
the  other  is  conscious  he  cant  live.  But  in  addition  to  this, 
the  manner  in  which  the  deceased  spoke  of  her  death 
satisfies  us  that  she  did  not  anticipate  certain  and  almost 
immediate  dissolution,  or,  in  other  words,  she  did  not  feel 
that  the  hand  of  death  was  upon  her*  She  says,  to  the 
doctor,  you  can't  cure  me,  you  don't  know  what's  the  matter 
with  me;  I  have  taken  a  dcme  that  is  killing  me — ^there  is  a 
spell  upon  me  which  you  can't  cure. 
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Now,  any  one  who  is  acquainted  with  the  notions  of 
ignorant  people,  about  poisoning,  can  in  these    remarks 

almost  hear  the  words  of  every  such  an  one  who  may 
suppose  themselves  to  have  been  poisoned.  I  have  been 
dosed;  I  have  a  spell  upon  me;  I  have  been  tricked;  I  must 
die;  doctors  cant  do  me  any  good;  they  don't  know  what's 
the  matter  with  me. 

Now,  in  such  case  no  one  believes  that  there  is  fear  or 
ai^rehension  of  immediate  death.  That  there  is  alarm 
and  great  alarm,  there  can  be  no  doubt.  Perhaps  in  the 
case  of  an  ignorant  person  supposing  himself  to  be  under 
a  spell  or  trick  (which,  as  we  know,  is  most  generally  an 
ideal  supposition  of  being  poisoned  by  some  conjuring  trick 
or  in  some  mode  by  which  all  intelligent  persons  know 
cannot  be  effected)  more  than  a  person  of  sense  would 
experience  from  having  imbibed  actual  poison,  unless  it 
be  of  such  a  character  and  in  such  a  quantity  as  must 
produce  death. 

But  what  is  conclusive,  as  we  think  upon  this  question, 
ifl^  the  doctors  do  not  seem  to  have  had  any  apprehension 
of  her  immediate  death  or  any  the  slightest  suspicion  of 
her  having  been  poisoned. 

Then,  upon  a  careful  examination  of  the  question  and 
great  deliberation  upon  it,  we  are  constrained  to  say,  that 
we  do  not  believe  that  the  declarations,  as  proven,  were 
dying  declarations;  that  not  being  such  they  were  illegal 
evidence  and  ought  not  to  have  been  received  by  the 
court  / 

We  have  carefully  avoided  expressing  any  opinion  on 
the  merits  of  this  case  independent  of  this  question;  the 
case  has  to  be  re-tried  by  a  jury,  and  we  do  not  wish  it 
understood  that  we  have,  in  this  opinion,  expressed  any 
the  slightest  intimation  as  to  the  guilt  or  innocence  of  the 
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prisoner,  of  the  offence  with  which  he  stands  charged. 
Let  the  judgment  of  the  Circuit  Court  be  reversed  and  the 
case  remanded  for  a  new  trial. 


Logan  vs.  The  State. 

To   make  dying   decIantlonB  competent  evidenee,  the  declarant  most  not 
only  be  ta  mriieulo  mortis  bat  must  be  conBcious  that  he  is  so. 

Robert   Logan    was    indicted   in  the  Commercial  and 
Criminal  Court  of  Memphis  for  the  murder  of  John  Curry. 
Upon  the  examination  of  the  case  before  Judge  King  and 
a  jury  of  Shelby  county,  at  the  July  term,  1847,  it  appeared 
that  Logan  was  a  watchman  in  the  town  of  Memphis;  that 
Curry  had  determined  to  leave  Memphis  at  five  o'clock  in  the 
morning,  was  drunk,  and  roaming  about  the  streets  of  Mem- 
phis without  any  apparent  purpose,  and  that  being  arrested 
by  Logan  he  attempted  to  make  his  escape,  and  whilst 
running  Logan  shot  him  with  a  pistol  in  the  back.    Curry 
fell,  and  asked,  what  did  that  man  shoot  me  for?    One  of  the 
witnesses  stated  that  Curry  told  him  that  he  must  die;  that 
he  was  murdered  without  a  cause,  but  that  he  forgave  the 
murderer;  that  the  watchman  was  taking  him  off  to  the 
calaboose,  and  that  he  was  afraid  that  he  would  loose  his 
trip  on  the  beat  which  left  at  five  o'clock  in  the  momingi 
and  that  he  had  therefore  run;  and  that  whilst  running  he  was 
shot  by  the  watchman;  and  that  he  had  not  raised  his  hand 
against  the  watchman.    He  said  he  was  shot  through  the 
heart.     He  was  shot  with  ten  balls,  about  midnight    He 
died  the  next  day,  after  having  requested  the  services  of  a 
priest. 

The  jury  found  the  defendant  guilty  of  mannlaoghter. 
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and  fixed  his  teim  of  imprisonment  in  the  penitentiary  at  ten 
years.  The  motion  of  defendant  for  a  new  trial  was 
refused,  and  judgment  was  entered  against  him  on  the 
record. 

He  appealed. 

E.  M.  Yerger^  for  plaintiff  in  error. 

Attorney  Generalf  for  the  State. 

TuBLTTy  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  cause  assigned  for  a  reversal,  is,  also, 
that  dying  declarations  were  received  illegally  against  the 
prisoner. 

Having  entered  so  fully  into  the  doctrine  upon  this  subject, 
in  the  case  of  Smith  vs.  The  State^  we  have  deemed  it  unne- 
cessary stgain  to  do  it  here.  In  that  case  we  held,  that  the 
declarations  received  were  not  dying  declarations,  and  ought 
not,  therefore,  to  have  been  received.  In  the  present  case 
we  have  arrived  at  a  different  conclusion,  for  reasons  which 
we  will  assign. 

The  wounds,  of  which  the  deceased  died,  are  proven  by 
the  attending  physician  to  have  been  mortal,  and  of  a  very 
painful  character:  he  died  within  forty-eight  hours  after  their 
reception.  It  appears  that  he  was  a  Catholic,  and  that  a 
priest  had  been  with  him  before  he  made  the  declarations 
complained  of,  no  doubt  for  the  purpose  of  administering 
extreme  unction:  it  cannot  be  supposed  that  the  deceased 
was  not  informed  and  fully  aware  of  the  nature  of  his 
wounds,  and  of  the  opinion  of  the  doctor  that  they  were 
mortal:  he  told  the  witness  that  he  must  die  and  that  he 
forgave  his  murderer.  We  are  well  satisfied,  not  only  that 
the  deceased  was  in  articulo  mortis^  but  that  he  was  fully 
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eonsciotis  that  be  was  so,  and  that  he  had  no  hopes  of  life, 
but  was  certain  of  his  almost  immediate  death.  We  there- 
fore think,  liiat  the  judge  of  tlie  criminal  court  committed  no 
error  in  receiving  the  declarations  of  the  deceased. 

Some  other  points  have  been  mooted,  but  not  seriously 
pressed  in  the  case:  we  think  there  is  nothing  in  them  and 
that  they  need  no  discussion  by  the  court. 

Let  the  judgment  be  affirmed. 


CASES 

ARGUED  AND  DETEIIMINED 

IH  THE 

STIPEEME  COURT  OF  TEMESSEE, 
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Whitesides  t^.  Lafferty. 


1.  A  bill  of  discoyery  filed  to  establish  in  a  court  of  law  the  contents  of  an 
aiticie  of  af^reement  which  had  been  loet,  most  allege  that  the  contents  of 
such  article  could  not  be  proved  by  other  eyidence. 

2.  Where  an  article  of  agreement  was  deposited  in  the  hands  of  a  third  person 
forsaia-keeping  and  it  was  taken  off  by  such  person,  and  a  bill  of  discovery 
was  filed  to  establish  its  contents,  such  bill  should  allege  that  due 
diligence  had  been  used  to  procure  the  article  of  agreement 

This  is  a  bill  filed  for  a  discovery,  to  which  there  was  a 
demurrer.  The  Chancellor  allowed  the  demurrer,  and 
dismissed  the  bill.    The  complainant  appealed* 

H.  Maynardf  for  the  complainant. 

1.  Plaintiff  is  entitled  to  a  discovery  of  such  facts  as  he 
cannot  ordinarily  prove  by  the  m^ans  placed  in  his  hands  in 
a  court  of  law.     Wigram  on  Discovery  J9,  note. 
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ellers:  he  only  says,  ''the  only  information  he  ean  get  is,  that 
McKnight  has  removed  to  parts  unknown." 

We  think  such  applications  to  persons  from  whom  such 
slight  expectation  of  information  could  have  been  enter- 
tained; persons  having  no  interest  to  attend  to  the 
complainant's  request;  who  were  not  likely  to  interest 
themselves  in  the  matter,  and  if  they  had  done  so,  would, 
probably,  have  no  knowledge  of  the  man;  constitute  no  such 
diligent  inquiry  for  the  witness,  as  would  authorize  the 
complainant  to  have  a  discovery  from  the  defendant. 

2.  But  the  bill  does  not  allege  that  the  fact,  material  to  trial 
at  law,  which  would  be  established  by  said  article,  cannot  be 
proved  by  other  evidence;  and  this  allegation  is  essential  to 
entitle  him  to  thrf  discovery  sought.  10  Pet.  Rep.  502;  2 
Paige's  Rep.  599- 

The  statement  is,  that  he  has  no  means  of  proving  the 
existence  and  contents  of  the  said  article,  but  by  the  discovery 
he  seeks.  This  may  be  true,  and  yet  the  fact,  material  in 
his  present  suit,  that  would  be  established  by  the  article  in 
question,  may  be  proved  as  well  by  other  evidence. 

It  is  manifest  from  the  statements  of  the  bill,  that  the 
period  at  which  the  partnership  expired,  is  the  only 
material  fact  in  this  suit,  that  the  article  would  establish; 
and  the  bill  itself  discloses,  that  in  another  bill  against  the 
defendant  this  partnership  has  been  settled,  and  a  copy  of 
this  article  of  partnership  was  used  as  evidence,  without 
objection.  We  do  not  perceive,  therefore,  anj'  reason  why 
this  fact  may  not  be  proved  as  well  by  the  record  of  the 
other  suit,  as  it  could  be  by  the  production  of  the  article  in 
question. 

Upon  both  these  grounds,  therefore,  we  think  the  demurrer 
was  properly  allowed. 
Affirm  the  decree. 
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BaiTT  t>*.  The  State. 

1.  The  defendant  &laely  pretended  that  he  had  a  warrant  against  the  proaecntor 
for  passing  counterfeit  money ,  and  by  means  of  threats  and  promises  in  regard 
thereto  extracted  bank  notes  from  the  prosecutor,  in  the  county  of  Roane; 

and  on  the  next  day  defendant  again  pursued  the  prosecutor  into  an  adjoining 
county  and  falsely  pretended  that  he  had  stolen  his  OTorcoat,  and  by  means 
thereof  extracted  froip  the  prosecutor  articles  of  clothing.  The  indictment 
*  charged  the  defendant  with  obtaining  the  bank  notes  by  falsely  pretending 
that  defendant  had  passed  counterfeit  money.  It  is  held  that  evidence  of  the 
transaction  in  the  adjoining  county  was  admissible  oTidence  to  sustain  the 
charge  in  the  indictment.    It  is  part  of  the  res  gt$tm. 

2.  A  nngle  pretence  preyed  as  laid,  is  sufficient  to  support  the  conviction, 
though  such  pretence  be  joined  with  others  in  the  same  count;  nor  is  it 
necessary  that  the  indictment  should  aver  in  expreas  terms  that  the  pretence 
was  "false.*' 

3.  Where  an  indictment  charged  that  defendant  obtained  the  money  of  the 
prosecutor  by  false  pretences,  and  it  appeared  that  the  money  belonged  to 
naothor,  but  was  in  the  custody  of  the  prosecutor  as  bailee,  it  is  held  that 
this  state  of  facts  sustained  the  enactment. 

Solomon  6.  Britt  was  indicted  in  the  Circuit  Court  of 
Roane  county,  for  obtaining  bank  notes,  the  property  of  R. 
S.  Phipps,  by  false  pretences. 

The  indictment  (the  first  count  being  abandoned)  is  in  the 
following  words;  "The  Grand  Jurors  for  the  State  of  Tennes- 
see, duly  summoned,  elected,  empanneled,  sworn  and  charged 
to  enquire  for  the  body  of  the  county  of  Roane,  in  the  State 
aforesaid,  upon  their  oaths,  present  that  Solomon  G.  Britt, 
late  of  said  county  of  Roane,  laborer,  on  the  fourteenth  day 
of  November,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  forty-five,  with  force  and  arms,  in  the  county 
aforesaid,  one  bank  note  of  the  value  and  denomination  of 
twenty  dollars,  payable  at  the  Bank  of  Tennessee,  at 
Nashville,  the  property  of  Robert  S.  Phipps,  then  and  there 
in  the  possession  of  the  said  Robert  S.  Phipps,  unlawfully 
and  feloniously  did  steal,  take,  and  carry  away,  contrarj'^ 
to  the  form  of  the  statute  in  that  case,  made  and  provided 
to  the  evil  example  of  all  others  in  like  cases  offending, 
and  against  the  peace  and  dignity  of  the  State. 
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''And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do 
furthermore  present,  the  said  Solomon  6.  Britt,  on  the  said 
fourteenth   day   of  November,  in  the  year  •  of  our   Lord 
eighteen  hundred  and  forty-five,  with  force  and  arms,  in  said 
county   of  Roane,    falsely,   fraudulently,    and   feloniously 
pretended  that  he,  the  said  Solomon  G.  Britt,  had  before  that 
time,  to  wit,  on  the  year  and  day  last  aforesaid,  in  the  county 
aforesaid,  received  and  taken  in  payment  from  a  certain 
Robert  S.  Phipps  a  certain  supposed  bank  note  of  the  value 
and    denomination   of  five   dollars,   which    said   note  he 
pretended  was  spurious  and  counterfeit,  and  then  and  there 
falsely,  fraudulently,  and  feloniously  jtretended  that  he  would 
indict,  prosecute,  and  bring  to  punishment  the  said  Robert 
S.  Phipps,  as  a  felon,  guilty  of  passing  counterfeit  bank 
notes,  and  then  and  there  falsely,  fraudulisntly,  and  feloni- 
ously further  pretended  that  he,  the  said  Solomon  6.  Britt, 
wished  to  look  at,  and  examine,  the  other  monies  and  notes 
of  him,  the  said  Robert  S.  Phipps,  to  see  and  determine  if 
the  same  were  counterfeit  and  spurious;  and  that  the  said 
Robert  S.  Phipps  then  and  there  had  and  possessed  certain 
bank  notes,  to  wit,  one  bank  note,  on  the  bank  of  Tennessee,  of 
the  value  and  denomination  of  twenty  dollars,  &c.;  and  that 
the  said  Solomon  G.  Britt,  by  means  of  said  false,  fraudulent, 
and  felonious  pFetences,^id  then  and  there  unlawfully,  falsely, 
fraudulently,  and  feloniously  obtain  from  the  said  Robert  S. 
Phipps,  the  said  bank  notes  above  mentioned,  of  the  value 
aforesaid,  the  property,  and  in  the  possession  of  the  said 
Robert  S.  Phipps,  as  aforesaid,  whereas,  in  truth  and  in 
fact,  the  said  Solomon  G.  Britt  had  not  received  or  taken  in 
payment  any  such  spurious  or  counterfeit  bank  note  of  any 
Bank,  individual,  or  corporation  whatever;   and  whereas, 
the  said  Solomon  G.  Britt  then  and  there  well  knew,  that 
the  said  Robert  S.  Phipps  had  not  at  any  time  passed,  or 
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paid  to  him,  the  said  Solomon  6.  Britt,  any  counterfeit  or 
spurious  bank  notes  whatsoever;  and  that  the  said  Britt 
could  not,  and  did  not  intend  to  prosecute,  and  bring  to 
punishment  the  said  Robert  S.  Phipps,  for  any  such  pretended 
offences;  and  whereas,  the  said  Solomon  6.  Britt  did  not 
wish  to  look  at,  or  examine,  the  said  bank  notes,  or  any  of 
them,  of  the  said  Robert  S.  Phipps,  to  see  or  examine 
whether  the  same  were  spurious  and  counterfeit;  but  that 
the  said  Solomon  G«  Britt  then  and  there,  by  such  false  and 
fraudulent  pretences,  intended  falsely,  fraudulently,  and 
feloniously,  to  steal  the  same^  contrary  to  the  form  of  the 
statute  in  such  cases,  made  and  provided  U>  the  evil  exam* 
pie  of  all  others  in  like  cases  offending,  and  against  the 
peace  and  dignity  of  the  State. 

^And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do 
present,  that  the  said  Solomon  G.  Britt,  on  the  said  fourteenth 
day  of  November,  eighteen  hundred  and  forty-five,  with 
force  and  arms,  in  said  county  of  Roane,  falsely,  fraudulently 
and  feloniously  pretended  that  he,  the  said  Solomon  G. 
Britt,  wished  to  look  at,  and  examine,  the  monies  and  bank 
notes  of  a  certain  Robert  S.  Phipps,  to  see  and  determine 
whether  the  ^aid  bank  notes  and  monies  were  counterfeit 
and  spurious;  by  which  said  false,  fraudulent,  and  felonious 
pretence,  he,  the  said  Solomon  G.  Britt,  did  then  and  there 
falsely,  fraudulently,  and  feloniously,  obtain  from  the  said 
Robert  S.  Phipps,  one  bank  note  of  the  value^  and  denomi- 
nation  of  twenty  dollars,  of  the  Bank  of  Tennessee,  the 
property,  and  in  the  possession  of  Robert  S.  Phipps;  wherecMS, 
in  truth,  and  in  fact,  the  said  Solomon  G.  Britt  did  not  wish 
to  look  at,  or  examine,  the  said  bank  notes,  the  property, 
and  in  the  possession  of  the  said  Robert  S.  Phipps  aforesaid, 
to  see  and  determine  whether  the  same  were  counterfeit 
and  spurious,  but  that  the  said  Solomon  G«  Britt,  then  and 
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there,  by  such  false,  fraudulent  pretence,  intended  at  the 
time,  to  steal  the  same,  contrary  to  the  form  of  the  statute, 
in  such  case,  made  and  provided  to  the  evil  example  of  all 
like  offenders,  and  against  the  peace  and  dignity  of  the 
State/' 

This  indictment  was  submitted  under  the  direction  of 
Judge  Alexander,  to  a  jury  of  Morgan  county,  to  which 
county  the  case  was  transferred,  on  the  application  of  the 
defendant. 

It  appeared  that  the  prosecutor,  Phipps,  an  inexperienced, 
timid  youth,  resided  in  the  State  of  Alabama;  that  he  had 
been  engaged  by  his  uncle  to  go  to  the  State  of  Virginia  to 
collect  some  money  which  was  due  to  him  in  that  State; 
that  he  went  to  that  State,  and  on  his  return  passed  through 
Roane  county,  Tennessee,  and  by  the  house  of  defendant; 
that  as  he  passed,  the  defendant  proposed  to  exchange  horses 
with  him,  and  that  prosecutor  and  defendant  exchanged 
'horses,  the  prosecutor  giving  the  defendant  a  bank  bill  for 
five  dollars  and  his  horse,  for  the  horse  of  defendant;  that 
prosecutor  mounted  his  horse  and  went  on  some  five  or  six 
miles,  when  he  was  overtaken  by  the  defendant  and  a  man 
by  the  name  of  Simpson;  that  defendant  charged  the 
prosecutor  with  having  passed  to  him  a  five  dollar  counter- 
feit bill  at  the  time  of  the  exchange  of  horses;  said  that  Simp- 
son was  a  constable  and  had  a  warrant  against  him  for 
passing  counterfeit  money.  Prosecutor  said  if  the  note  was 
counterfeit  he  did  not  know  it,  and  that  he  was  willing  to 
give  defendant  other  good  money  in  lieu  thereof.  The 
proposition  was  refused  by  the  defendant.  Britt  said  he 
wanted  to  see  the  balance  of  prosecutor's  money,  to  ascertain 
whether  it  was  also  counterfeit.  Prosecutor  handed  him 
his  money,  which  the  defendant  received  and  put  it  in 
his  pocket,  saying  that  it  was  ^no  money;"  that  prosecutor 
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"was  taken  by  defendant  and  the  pretended  constable  to  the 
bouse  of  defendant,  and  that  after  night  the  defendant  said 
be  must  give  him  one  thousand  dollars  of  the  money  he  had 
collected  for  his  uncle  in  Virginia,  and  he  would  stop  the 
prosecution.  The  prosecutor  denied  having  collected  any 
money  in  Virginia,  or  with  having  any  money  except  what 
be  had  delivered  to  defendant.  The  defendant  took  the 
horse  of  the  prosecutor,  his  clothes  from  his  saddle-bags, 
bis  saddle,  blanket,  bridle,  and  executed  his  note  for  fifty 
dollars  to  prosecutor,  which  was  re-delivered  to  the 
defendant,  which  was  acknowledged  by  the  prosecutor  to 
have  been  paifl  to  him  by  the  defendant.  The  defendant 
was  then  discharged  from  the  pretended  legal  arrest.  This 
took  place  in  the  county  of  Roane.  On  the  next  day  the 
prosecutor  left  the  house  of  defendant,  and  having  proceeded 
some  sixteen  miles  on  his  journey  was  overtaken  by 
the  defendant  in  I  an  adjoining  county,  and  arrested  on  a 
pretended  charge  of  having  stolen  the  overcoat  of  the 
defendant,  stripped  of  his  hat  and  four  dollars  of  money. 
^This  testimony  was  objected  to,  but  the  objection  was 
overruled  and  the  testimony  admitted  to  the  jury. 

The  prosecutor  said  that  he  was  induced  to  deliver  his 
property  to  the  defendant  through  fear  of  prosecution;  that 
be  did  not  believe  that  the  money  was  counterfeit. 

The  Judge  (Alexander)  charged  the  jury,  that,  in  order 
to  sustain  this  charge,  the  false  and  fipaudulent  pretences 
must  be  substantially  proved,  as  laid  in  the  indictment,  or 
at  least,  some  of  them;  that  if  this  fact  were  so,  that  the 
bank  bills  passed  by  the  prosecutor  to  the  defendant  were 
in  fact  cotmterfeit,  or  if  the  defendant  believed  it  to  be 
so,  whether  it  were  so  or"  not,  and  the  defendant  intended, 
at  the  time,  honestly,  and  in  good  faith,  to  prosecute  the 
defendant  for  the  offence,  and  that  he  wished  to  look  at  the 
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other  monies  of  the  prosecutor  for  the  purpose  of  seeing 
whether  they  were  counterfeit  or  not,  then, « and  in  that 
case,  he  would  not  be  guilty  of  this  charge,  notwithstanding 
he  might  have  wrongfully  appropriated  the  money  to  his 
own  use.  If,  however,  the  bill  passed  to  the  defendant  by 
the  prosecutor  were  not  a  counterfeit,  but  was  genuine  and 
it  was  all  a  mere  false  and  fraudulent  pretence  on  the  part 
of  the  defendant  to  get  into  his  possession  the  money  of 
prosecutor,  and  he  did  so  obtain  it,  then  he  would  be  guilty; 
that  by  the  language  in  the  indictment  of  intending  to 
steal,  larceny  in  its  strongest  technical  sense  was  not  to  be 
understood,  but  merely  that  the  party  feloniously  and  fraud- 
ulently deprived  the  true  owner  of  personal  chattels  and 
converted  and  appropriated  them  wrongfully  to  his  own 
use;  that  the  jury  should  look  at  the  intent  of  the  defendant, 
and  to  this  end,  and  to  satisfy  themselves  as  to  the  true 
nature  of  the  transaction,  they  might  look  at  all  the  testi- 
mony  in  the  cause  respecting  the  entire  transaction;  though 
they  c<»uld  not  convict  the  defendant  upon  proof  of  his 
having  obtained  other  articles  than  those  charged  in  the 
indictment,  and  could  not  regard  such  proof  any  further 
than  it  might  tend  to  show  the  character  of  the  transaction, 
and  the  intention  of  the  defendant  in  obtaining  the  money; 
that  the  jury  might  also  look  at  and  consider  the  proof  of 
the  defendant  being  possessed  of  property  as  well  as  the 
publicity  of  the  occurrence,  to  determine  whether  the 
defendant  intended  to  steal. 

The  jury  returned  a  verdict  of  guilty,  and  fixed  the  term 
of  imprisonment  at  three  years.  The  defendant  moved  in 
arrest  of  judgment,  and  assigned  the  following  reasons  as 
the  grounds  of  his  motion: 

1st.  The  indictment  in  this  cause  does  not  allege  specifi- 
cally that  the  bank  notes  charged  to  have  been  falsely 
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pretended  by  the  defendant  to  have  been  counterfeit  were 
not  in  fact  spurious  and  counterfeit. 

2d.  The  indictment  in  this  cause  does  not  charge 
specifically  that  the  bank  notes  charged  to  have  been 
obtained  by  the  defendant  from  the  prosecutor  were  legally 
issued  by  any  bank,  corporation  or  individual  whatever,  or 
that  the  same  were  current  by  usage  in  the  State  of 
Tennessee. 

dd.  The  indictment  in  this  cause  does  not  charge 
specifically  the  time  and  place  of  the  commission  of  the 
particular  facts  charged  to  have  been  done  and  committed 
by  the  defendant. 

4th.  The  indictment  does  not  charge  that  the  five  dollar 
bank  note  received  by  defendant  from  the  prosecutor  in  this 
cause,  which  five  dollar  bill  or  bank  note^  it  is  alleged,  the 
defendant  falsely  pretended  to  be  spurious  and  counterfeit, 
was  in  truth,  and  in  fact,  good  and  genuine. 

5th.  The  indictment  does  not  charge  specifically  that  the 
defendant  pretended  falsely  that  he  had  received  spurious 
or  counterfeit  bank  notes  of  any  particular  bank,  corpora* 
tion  or  individual. 

This  motion  was  overruled  and  judgment  rendered  in 
favor  of  the  State.  From  this  judgment  the  defendant 
appealed. 

H.  Maynardf  for  the  plaintifi*  in  error: 

1.  The  court  erred  in  admitting  testimony  of  the  obtaining 
of  other  property  than  that  mentioned  in  the  indictment; 
especially  that  taken  on  the  following  day,  for  a  different 
reason  and  probably  in  another  county..  Stone  vs.  TTie  State^ 
4^  Hump;  Kincheloe  vs.  The  State f  5  Hump.  1;  and  writers 
on  common  law  from  the  time  of  Foster.  That  was  a 
distinct    substantive  ofience,   and  should   not  have    been 
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thrown  in  upon  the  defendant,  to  embarrass  his  defence. 

2.  There  is  no  proof^f  any  but  one  ''false  pretence." 
The  prosecutor  says,  that  he  parted  with  his  money  solely 
for  fear  of  being  prosecuted  for  passing  counterfeit  money. 
This  ''pretence"  is  not  in  terms  negatived  in  the  indictment. 
The  only  negative  in  the  indictment  is  that  "defendant  did 
not,  and  could  not  intend  to  indict,  prosecute,  and  bring  to 
punishment  the  said  Phipps,  for  any  such  pretended  offence." 
Archbold,  246.  Nor  is  this  a  false  pretence  within  the 
meaning  of  the  statute.    Archbold,  247. 

3.  This  indictment  does  not  charge,  except  by  implication, 
that  defendant  pretended  that  the  prosecutor  had  passed  a 
eounterfeit  bank  note  to  him,  and  that  in  truth,  and  in 
fact,  he  had  not  done  so.    Archbold,  36. 

Attorney  General^  for  the  State. 

McKiNNEY,  J.  ^delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  obtaining  money  by  false 
pretences,  under  the  act  of  1842,  ch.  48.  The  defendant 
was  found  guilty  upon  the  second  and  third  counts  of  the 
indictment,  and  a  motion  for  a  new  trial,  and  also  in  arrest 
of  judgment  being  overruled,  he  appealed  in  error  to  this 
court. 

The  principal  error,  supposed  by  the  counsel  for  the 
prisoner  to  exist  in  this  case,  is  in  the  admission  of  evidence 
of  the  obtainment  of  other  personal  goods,  not  charged  in 
the  indictment;  and  which,  in  fact,  were  obtained  at  a 
different  time.. from  that  to  which  the  charge  in  the  indict- 
ment refers.  The  proof  in  the  case — so  fkr  as  material 
to  be  noticed  in  the  determination  of  this  point — ^shows 
that  Phipps»  the  prosecutor,  who  was  a  young  man  and  a 
stranger,  returning  from  a  visit  to  Virginia,  to  his  residence 
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in  Alabama,  was  overtaken  by  the  prisoner,  and  a  confed- 
erate, of  the  name  of  Simpson,  who  was  falsely  represented 
to  be  a  constable,  on  the  fourteenth  day  of  November,  1845, 
between  the  residence^  of  the  prisoner  and  Kingston,  and 
witliin  a  few^miles  of  .the  latter  place;  and  that  by  means 
of  the  false  pretences  set  forth  in  the  indictment,  and 
various  other  most  atrocious  falsehoods  and  artifices,  the 
prisoner  obtained  from  said  Phipps  his  horse,  saddle,  bridle, 
and  saddle-bags,  various  articles  of  clothing,  and  $b5  00,  in 
good  bank  notes,  leaving  him  nothing  but  the  apparel  he 
had  on,  and  $5  37i  in  money.  The  prisoner,  having 
obtained  the  money  and  property  of  said  Phipps,  proposed 
to  accompany  him  on  his  journey  as  far  as  Kingston,  and 
they  set  out  about  12  o'clock  at  night,  and  reached  the  latter 
place  about  daylight.  At  the  bank  of  the  river,  near 
Kingston,  they  separated,  and  Phipps  pursued  his  journey. 
After  going  about  the  distance  of  fifteen  miles  the  prisoner 
again  overtook  him,  and  chargedhim  withstealing  an  old  over 
coat  which  he  had  on — ^the  prisoner  having  taken  from  him  his 
own  overcoat,  which  was  a  good  one.  The  prisoner  took 
him  aside  and  required  him  to  give  up^his  hat  in  exchange 
for  one  that  was  of  no  value,  and  also  four  dollars  in  money, 
leaving  him  with  but  one  dollar  an&  thirty-seven  cents.  To 
so  much  of  the  foregoing  evidence  as  relates  to  articles  of 
property,  other  than  the  bank  notes  in  the  indictment 
specified,  and  also  to  so  much  thereof  as  refers  to  the 
subsequent  transaction,  on  the  next  morning,  the  prisoner, 
by  his  counsel,  objected,  but  the  objection  was  overruled 
and  the  evidence  admitted  to  the  jury.  And  the  question 
for  our  determination  is,  was  this  error? 

It  is  not  to  be  controverted,  as  a  .general  rule,  that  the 
evidence  must  be  confined  to  the  point  in  issue,  and  that 
no  evidence  can  be  admitted  which  does  not  tend  to  prove 
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or  disprove  the  issue  joined;  and  in  criminal  proceedings 
the  necessity  of  enforcing  this  rule  is  stronger  than  in  civil 
cases.  The  facts  proved,  should  be  strictly  relevant  to  the 
particular  charge,  and  have  no  reference  to  any  conduct  of 
the  prisoner  unconnected  with  such  charge.  ,  2  Russ,  772. 
But  this  rule  has  its  qualifications,  equally  well  established 
as  the  rule  itself,  upon  principle  and  autliority.  It  is 
correctly  remarked  by  an  intelligent  and  accurate  writer 
on  the  law  of  evidence,  that  **tbe  affairs  o(  men  often 
consist  of  a  complication  of  circumstances,  so  intimately 
Jnterwoven,  as  to  be  scarcely  separable  from  each  other;  a 
knowledge  of  all  which  is  essential,  in  order  to  a  right 
understanding  of  the  particular  subject  of  investigation. 
These  surrounding  circunustances,  constituting  parts  of  the 
res  gesta^  may  always  be  shown  to  the  jury  along  with  the 
principal  facts;  and  their  admissibility  is  to  be  determined 
by  the  Judge  according  to  the  degree  of  their  relation  to 
that  fact,  in  the  exercise  of  his  sound  discretion."  V^  Green- 
leaf,  vol.  1,  sec.  108. 

In  the  case  of  The  King  vs.  Ellis^  the  prisoner  was  a 
shopman,  and  was  indicted  for  stealing  six  shillings  out  of 
a  till  in  the  ^op;  evidence  of  other  acts  of  the  prisoner, 
in  going  to  the  till  and  ^taking  money,  was  proposed  to  be 
given  to  the  jury,  which  was  objected  to,  but  the  Judge 
overruled  the  objection.  And  the  *  court  of  K.  B.,  on 
application  for  a  rule  for  staying  the  judgment,  on  the 
ground  that  the  prosecutor  ought  to  have  been  confined, 
•in  the  proof,  to  one  felony,  held  that,  it  was  in  the  discretion 
of  the  Judge  to  confine  the  prosecutor  to  the  proof  of  one 
felony,  or  to  allow  him  to  give  evidence  of  other  acts  which 
were  all  part  of  one  entire  transaction.  6  B.  &  C,  145. 
It  is  laid  down  in  2  Russ.  on  Cr.  775.  that  where  several 
felonies  are  all  parts  of  the  same  transaction,  evidence  of 
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all  is  admissible  upon  the  trial  of  an  indictment  for  any  of 
them;   and    numerous   cases  are    cited   in   proof  of  the 
proposition.    And  it  is  held  to  be  the  law  now — ^though 
formerly  held  otherwise — ^that  if  there  be  separate  indict- 
ments for  offences  which  constituted  parts  of  the  same 
transaction,  it  is  in  the  discretion  of  the  court  to  admit 
evideoce  of  the  subject  matter  of  one  indictment  upon  the 
trial  of  another,  and  it  is  said  by  a  learned  Judge,  that 
such  discretion  will  be  guided  by  the  evidence  appearing 
to  be  necessary  or  unnecessary  in  support  of  the  indictment 
upon  which  the  prisoner  is  on  trial.     lb.  776.    In  the  same 
authority  it  is  laid  down,  that,  if  it  be  material  to  show  the 
intent  with  which  the  act  charged  was  done,  evidence  may 
be  given  of  a  distinct  offence,    not    laid    in    the   indict-^ 
ment;  as  in  a  case  of  robbery,  whehe  the  prisoners  went 
with  a  mob  to  the  house  of  the  prosecutor,  and  one  of.  the 
mob,  with  a  good  intention,  apparently,  advised  him  to  give  > 
them  something  to  get  rid  of  them  and  prevent  mischief, 
upon  which  the  prosecutor  gave  them  the  money  laid  in  the 
indictment;  it  was  held,  that  for  the  purpose  of  showing^ 
that  this  was  not  bona  fide  advice,  but.  in  reality  a  mere 
mode  of  robbing  the  prosecutor,  evidence  was  admissible 
of  other  demands  of  money  made  by  the  same  mob  at  other 
houses,  before  and  after  the  particular  transaction  at  the  ' 
prosecutor's  house,  -but  in  the  course  of  the  same  day,  and 
when  any  of  the  prisoners  were  present.    4  C.  &  P.,  444.    ^o 
upon  an  indictment  for  robbing  the  prosecutor  of  his  coat, 
the  robbery  having  been  committed  by  the  prisoner  threat* 
ening  to  charge  the  prosecutor  with  an  unnatural  crime, 
Holroyd,  J.  received    evidence    of  a    second    ineffectual 
attempt  to  obtain  money  the  following  evening,  by  similar 
threats;  and,  upon  a  case  reserved,  the  Judges  were  of 
opinion  that  the  evidence  was  admissible  to  show  that  the 
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prisoner  was  guilty  of  the  former  transaction.    Russ.  and 
Ry.  376. 

.Thev.fbr6going  authorities  very  fully  and  clearly  show 
that  the  ^idence  objc^cted  to  in  this  case,  as  well  that 
i^hichr  relates  more  immediately  to  the  charge  laid  in  the 
indictmentp'as  that  which  referred  to  the  subsequent  occur- 
renpe  on  th^  next  morning,  was  properly  admitted  to  the 

jury. 

2.  It- is  insisted  that  there  is  no  proof  of  more  than  one  of 
the  '^false  pretences"  laid  in  the  indictment;  and  that  this 
'pretence"  is  not  sufficiently  negatived  in  the  indictment. 

Without  undertaking  to  decide  whether  or  not  the  proof 
'  sufficiently  establishes  all  the  several  false  pretences  stated 
in  the  indictment,  it  is  enough  to  say  in  answer  to  this 
objection,  that  it  is  not  required  by  law  that  all  should  be 
proved.  A  single  pretence,  proved  as  laid,  though  joined 
with  others,  is  sufficient  to  support  the  indictment.  Russ. 
and  Ry.,  190;  2  M.  and  S.,  379.  The  pretences  laid  in  the 
indictment,  we  think,  are  all  sufficiently  negatived.  The 
negation  is  according  to  the  forms  found  in  the  books  of 
cridfninal  pleading.  And  it  is  not  held  necessarj',  in  express 
terms,  as  argued,  to  aver  that  the  pretences  were  "false.** 
2  East.  R.,  30;  Starkie's  Cr.  PL,  105. 

3.  It  is  objected,  that  the  indictment  does  not  aver  that 
the  money  .obtained  by  the  prisoner  was  the  property  of 
the  prosecutor; -and  that  from  the  proof  it  is  uncertain 
whether  the  money  belonged  to  him  or  to  his  uncle  in 
Alabama. 

The  averment,  in  this  respect,  is  in  the  language  of  the 
statute,  and  in  accordance  with  the  precedents  in  such  cases. 
As  it  regards  the^roof,  the  prosecutor  being  in  possession 
of  the  money,  prima  facie^  he  was  owner  thereof;  but 
admitting  that  he  had  it  in  his  possession  as  bailee  or 
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trustee  of  his  uncle  in  Alabama,  upon  this  proof  the  offence 
created  by  the  statute  would  be  as  well  made  out,  and  the^ 
indictment  alike  supported,  as  if  he  had  been  the  absolute 
owner.  '  .  >  . 

Upon  the  whole,  we  think  there  is  no  error  in  this  refeord, 
and  the  judgment  of  the  Circuit  Court  will  l^e  .affirmed. 


McGiNNis  vs.  The  Statb.  ^  * 

1.  7%e  Act  of  1848,  ch.  55,  gives  Jastlces  of  the  Peace  jurisdiction  to  fine  in 
all  cases  of  miMlemeanor  where  the  defendant  pleads  guilty,  and  wher^  the 
law  does  not  direct  that  the  offence  shall  be  punished  expressly  by  both  fine 
and  imprisonment;  but  if  he  deems  the  offence  charged,  merits  a  fine  higher 
than  fifty  dollars,  or  fine  and  imprisonment,  or  Imprisonment  alone,  then  it 
shall  be  his  duty  to  commit  the  defendant  for  trial. 

3.  It  appears,  that  for  misdemeanors,  persons  might  be  put  to  answer  by  com- 
mon law  without  presentment  or  indictment  found  by  a  grrand  jury,  and 
that  it  was  only  for  crimes  in  the  proper  sense  6t  the  term,  or  felonious 
offsnces,  that  the  defendant  could  not  be  put  to  answer  without  the  finding 
of  a  grand  jury  upon  a  presentment  or  indictment;  and  that  the  14th  section 
of  the  Bill  of  Rights,  which  declares  that  no  one  shall  be  put  to  answer  any 

.  criminal  charge  except  by  presentment  or  indictment,  does  not  pro^iibit  the 
Legislature  from  dispensing  with  that  mode  of  prosecution  in  cases  of 
misdemeanor. 

3.  The  Act,  passed  lOth  January,  1848,  entitled  "an  Act  for  the  punishment 
of  SDUiIl  offences,"  which  provides  that  when  any  person  shall  he  brought 
befof^  a  Justice  of  the  Peace  for  a  misdemeanor,  he  may  plead  gnilty  and 
(he  Justice  may  proceed  to  fine  him,  is  a  valid  and  constitutional  act,  though 
the  14th  section  <  f  the  Bill  of  Rights  should  be  construed  to  apply  to  misde- 
meanors, because  the  defendant  may  waive  his  light  to  have  the  charge 
prosecuted  by  indictment  or  presentment 

4.  A  conviction  by  a  Justice  of  the  Peace  for  a  misdemeanor  under  the  pro- 
visiona  of  the  Act  of  1848,  ch.  55,  is  a  bar  to  a  subsequent  prosecution  for 
the  same  offbnce  by  indictment  or  presentment,  although  the  act  be  regarded 
as  unconstitutional  and  invalid;  because,  by  the  authority  of  the  State  and 
at  its  instance  the  defendant  having  been  once  tried  and  convicted,  and  fined » 
he  shall  not  be  put  twice  in  jeopardy  for  the  same  offence. 

The  Grand  Jury  of  Grainger  county,  found  a  bill  of 
indictment  against  McGinnis  for  an  assault  and  battery  on 
John  Dalton.    To  1  his  indictment  the  defendant.  McGinnis 
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pleaded  that  the  State  of  Tennessee  ought  not  further  to 
prosecute  the  said  indictment  against  him,  because  here- 
tofore, to  wity  on  the  20th  day  of  March,  lS4d,  and  before 
the    prosecution  by   indictment  was   commenced,  in  the 
county  of  Grainger  and  State  of  Tennessee,  there   was 
issued,  by  Henry  Williams,  a  Justice  of  the  Peace  in  and 
for  said  county,  a  warrant  in  the  words  and  figures  follow- 
ing, to  wit:  ^State  of  Tennessee^  Grainger  County:  To  any 
lawful  officer  of  said  county,  to  execute  and  return;  Reuben 
Dalton,  having  given  information  to  me,  on  oath,  that  Aaron 
McGinnis,  on  the  4th  day  of  March,   1848,  in  the  county 
aforesaid,  did  unlawfully  make  an  assault  upon  John  Dal- 
ton, and  him  did  then  and  there  beat,  bruise  and  greatly 
otherwise  ill  treat;  I,  therefore,  command  you  in  the  name 
of  the  State,  &c.,  &c.  H.  Wiluams,  J.  P." 

Upon  which  warrant  was  the  following  endorsement: 
^Came  to  hand  same  day  issued.  Arrested  Aaron  McGin- 
nis, and  brought  him  before  H.  Williams,  Justice  of  the 
Peace,  this  25th  March,  1848.  W.  Latham,  Constable.*' 

'^This  day  come  before  me,  Aaron  McGinnis,  who,  being 
charged  on  this  warrant,  says  he  is  guilty  of  the  charge  in 
manner  and  form  as  is  therein  alleged  against  him,  and 
after  hearing  witnesses  as  well  on  behalf  of  the  State  as  of 
the  defendant,  it  is  considered  by  me  that  defendant  be 
fined  the  sum  of  two  dollars,  and  that  he  pay  the  costs  of 
the  prosecution,  which  being  done,  the  defendant  is  by  me 
discharged.  H.  Williams,  J.  P." 

All  of  which  fully  and  at  large  appears  by  the  papers 
now  on  file  in  the  office  of  said  Justice,  which  said  judg- 
ment still  remains  in  full  force  and  not  in  the  least 
reversed  or  made  void;  and  the  said  Aaron  McGinnis,  in 
fact  saith  that  he  the  said  McGinnis,  and  the  said  Aaron 
McGinnis,  so  brought   before  the    Justice,  and  fined  as 
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aforesaid,  are  one  and  the  same  and  not  other  and  different 
persons,  and  that  the  assault  and  battery  of  which  he  was 
so  convicted  and  for  which  he  is  now  indicted,  are  one  and 
the  same  assault  and  battery  and  not  other  and  different 
assaults  and  batteries,  and  this  he  is  ready;"  &c.,&c. 

To  this  plea,  the  Attorney  General,  W.  R.  Caswell,  filed 
a  demurrer,  and  the  defendant  joined  in  demurrer.  The 
presiding  Judge  sustained  the  demurrer  and  rendered  judg- 
ment against  the  defendant  for  the  sum  of  two  dollars  and 
fifty  cents. 

The  defendant  appealed. 

Barton,  for  the  plaintiff  in  error. 

Attorney  Crenercd,  for  tho  State. 

McKemket,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted,  tried,  and  convicted 
at  the  April  term,  1848,  of  the  Circuit  Court  of  Grainger 
county,  of  an  assault  and  battery  upon  one  John  Dalton. 
Upon  being  arraigned,  the  defendant,  in  the  court  below, 
pleaded  in  bar  to  the  indictment,  a  former  trial  and  convic- 
tion  for  the  same  offence,  before  Henry  Williams,  a  Justice 
of  the  Peace  for  said  county,  pursuant  to  the  Act  entitled 
''an  Act  for  the  punishment  of  small  fences,*'  passed 
January  10,  1848.  The  proceedings  in  the  case  before  the. 
Justice,  seem  to  have  been  regular  and  are  incorporated 
into  said  plea.  The  judgment  of  the  Justice  is  as  follows, 
viz:  '^This  day  came  before  me,  Aaron  McGinnis,  who 
being  charged  upon  the  within  warrant,  says  he  is  guilty 
of  the  charge  in  manner  and  form  as  is  therein  alleged 
against  him;  and  after  hearing  witnesses  as  well  on  behalf 
of  the  State  as  of  the  defendant,  and  fully  understanding 
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/  the  premises,  it  is  considered  by  me  that  the  said  Aaron 
McGinnis  be  fined  the  sum  of  two  dollars,  and  that  he  pay 
all  the  costs  of  this  prosecution;  which  being  done,  the 
defendant  is  by  me  discharged."  To  this  j)lea  of  the 
defendant  the  Attorney  General  demurred,  and,  on  argu- 
ment, the  demurrer  was  sustained  upon  the  ground,  that 
the  Act  referred  to  was  unconstitutional  and  void,  and  that, 
therefore,  the  former  trial  and  conviction,  under  its  provis- 
ions, formed  no  bar  to  this  prosecution;  and  the  court 
proceeded  to  render  judgment  upon  the  demurrer,  "that 
the  defendant  for  the  offence  charged  in  said  indictment 
be  fined  the  sum  6f  two  dollars  and  fifty  cents,  and  that  he 
pay  the  costs  of  this  prosecution."  From  this  judgment 
the  defendant  appealed  in  error  to  this  court;  and  on  his 
behalf  it  is  insisted,  that  the  proceedings  in  the  Circuit 
Court  were  erroneous  and  illegal,  because  the  former  trial 
and  conviction,  before  the  Jus*  ice,  constituted  a  bar  to  any 
other  prosecution  for  the  same  ofience.  In  answer  to  this, 
it  is  argued  by  the  Attorney  General  for  the  State,  first, 
that  the  Act  passed  10th  January,  1848,  is  unconstitutional, 
and  that  it  was  therefore  properly  treated  by  the  Circuit 
Court  as  a  nullity^  and,  second:  that,  if  constitutional,  it 
does  not,  by  any  proper  construction,  confer  jurisdiction 
upon  a  Justice  of  the  Peace  to  proceed  to  take  the  submis- 
sion of,  and  assess  a  fine  against,  the  defendant  in  cases  of 
•assault  and  battery;  and  that  upon  either  of  these  grounds 
the  demurrer  was  properly  sustained. 

It  is  argued  by  the  Attorney  General,  that  the  first  section 
of  the  Act  in  question,  violates  alike  the  sixth  and  four- 
teenth sections  of  the  Declaration  of  Rights,  which  now 
forms  the  first  article  of  the  amended  constitution — the 
latter  of  which  declares,  that  "no  freeman  shall  be  put  to 
answer  any  criminal  charge,  but  by  presentment,  indict- 
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ment,  or  impeachment;^  and  the  fonner,  'Hhat  the  right  of 
trial  by  jary  shall  remain  inviolate." 

Istt  It  will  be  observed,  in  the  first  place,  that  the  14th 
section,  cited  above,  relates  only  to  the  mode  of  prosecation 
or  formal  accusation,  of  offenders.  And  we  are  not  pre- 
pared to  hold  that  its  prohibition  includes,  or  at  all  applies 
to  prosecutions  for  mere  misdemeanors.  With  a  view  to 
this  question,  let  us  enquire  how  the  law  of  England  stood, 
upon  this  subject,  at  the  time  of  the  American  Revolution 
in  order  to  ascertain  what  law,  in  relation  to  the  prosecu- 
tion of  offences  our  ancestors  brought  with  them  to  this 
country,  as  part  of  their  "birthright  and  inheritance.'*  For 
we  apprehend,  the  rule,  that  statutes  are  to  be  construed  in 
reference  to  the  principles  of  the  common  law,  is  alike 
applicable  to  a  provision  of  the  constitution,  or  fundamental 
law,  and  for  the  same  reason,  that  the  framers  of  the  law 
in  either  case,  are  not  to  be  presumed  to  have  intended  to 
make  any  change,  or  innovation  upon  the  common  law 
further  than  is  expressly  declared. 

The  provision  of  the  14th  section,  is  in  substance,  borrow- 
ed from  Magna  Charta^  as  are  also  the  provisions  of 
several  other  sections  of  the  "Declaration  of  Rights." 
The  great  charter,  ch.  29,  (9  Henry  3,)  declares,  that,  "no 
freeman  shall  be  taken,  ^r  imprisoned,  or  be  deprived  of  his 
freehold,  or  free  customs,  or  be  outlawed,  or  exiled,  or 
any  otherwise  destroyed;  nor  will  we  pass  upon  him,  qot 
condemn  him,  but  by  lawful  judgment  of  his  peers,  or  u^^ 
the  law  of  the  land."  2  Inst.  45.  And  in  his  exposition 
of  the  meaning  of  the  words,  "but  by  the  law  of  the  land" 
in  the  foregoing  chapter,  Sir  Edward  Coke,  says:  "For  the 
true  sense  and  exposition  of  these  words,  see  the  statute  of 
37  Ed.  Ill,  ch.  8,  where  the  words  'by  the  law  of  the  land.'  are 
rendered,  without  due  process  of  law,  for  there  it  is  said, 
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though  it  be  contained  in  the  great  charter,  that  no  man 
be  taken,  imprisoned,  or  put  out  of  his  freehold  without 
procel^  of  the  law;  that  is,  by  indictment,  or  presentment 
of  good  and  lawful  men,  where  such  deeds  be  done  in  due 
manner,  or  by  writ  original  of  the  common  law,  without 
being  brought  in  to  answer  but  by  due  process  of  the  com- 
mon law/'  2  Inst.,  50.  And  according  to  the  same  author, 
^this  chapter  is  but  declaratory  of  the  old  law  of  England.'' 

What,  then,  was  the  common  law  mode  of  prosecution? 
Blackstone,  in  his  Commentaries,  (4  vol.,  301,)  informs  us» 
that  ^this  is  either  upon  a  previous  finding  of  the  fact 
by  an  inquest  or  grand  jury;  or  without  such  previous 
finding.  The  former  way  is  either  by  presentment  or  indict- 
ment.'* 

The  mode  of  prosecution,  without  a  previous  indictment, 
or  presentment  by  a  grand  jury,  Ho  fix  the  authoritative 
stamp  of  verisimilitude  upon  the  accusation,"  is  that  of 
information.  Id.  807-8,  Informations,  exhibited  in  the 
name  of  the  King,  are  of  two  kinds;  first,  those  properly 
his  own  suits,  and  filed  ex  officio  by  the  Attorney  General; 
and,  second,  those  in  which,  though  the  King  is  nominal 
prosecutor,  are  yet  at  the  relation  of  some  private  person. 
The  objects  of  the  latter,  are  "any  gross  and  notorious 
misdemeanors,  riots,  batteries,  libgls,  and  other  immorali- 
ties of  an  atrocious  kind."  And  when  an  information  of 
either  kind  was  filed,  it  was  tried  by  a  petit  jury  of  the 
^^ounty  where  the  ofience  arose.  And  this  mode  of  prose- 
cution, according  to  the  learned  commentator,  is  as  ancient 
as  the  common  law  itself.  Id.  309.  ^But  these  informa- 
tions are  confined,  by  the  constitutional  law  of  England, 
to  mere  misdemeanors  only;  for,  whenever  any  capital 
ofience  is  charged,  the  same  law  requires  that  the  accusa- 
tion be  warranted  by  the  oath  of  twelve  men,  before  the 
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party  shall  be  pat  to  answer  it."  Id.  310.  From  this  brief 
view  of  the  usual  manner  of  prosecuting  offenders  at 
conunon  law,  it  appears,  that  for  mere  misdemeanorSy 
persons  might  be  put  to  answer,  without  presentment  or 
indictment  previously  found  by  a  grand  jury;  and  that  it 
was  only  for  ^'crimes''  in  the  proper  sense  of  that  term,  or 
felonious  offences,  thai  it  was  indispensable  that  the  accusa^ 
tion  should  be  warranted  by  the  finding  of  a  grand  jury, 
before  the  offender  could  be  put  to  answer.  When  our 
ancestors  removed  to  America,  they  brought  with  them 
this  privilege,  as  part  of  the  common  law,  and  it  has  been 
incorporated,  in  substance,  into  the  constitution  of  the 
United  States,  and  perhaps  all  our  State  constitutions. 
The  5th  article  of  the  amendments  to  the  Federal  consti- 
tution, declares,  that  '^no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infconous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when 
in  actual  service,  in  time  of  war,  or  public  danger." 

In  comimenting  upon  this  article,  Mr.  Justice  Story,  says: 
**The  first  clause  requires  the  interposition  of  a  grand  jury, 
by  way  of  presentmeqt  or  indictment  before  the  party 
accused  can  be  required  to  answer  any  capital  and  infam- 
ous crime  charged  against  him.  And  this  is  regularly  true, 
at  the  common  law,  of  all  offences  above  the  grade  of 
common  misdemeanors."  Commentaries  on  Con.,  vol.  3rd, 
Sec  1778. 

The  phrase  ^criminal  charge"  in  the  14th  section  of  our 
Declaration  of  Rights,  must  be  taken  to  have  been  used 
in  its  proper  and  technical  sense.  Such  is  the  rule  of  con- 
struction in  reference  to  statutes,  unless  it  clearly  appears 
that  the  words  were  intended  to  be-  applied  differently  from 
their  ordinary  legal  acceptation. 
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The  terms  ''crime  and  misdemeanors,''  in  their  legal 
signification,  are  descriptive  of  offences  of  different  and 
distinctive  grades.  "In  the  English  law,  misdemeanor  is 
generally  used  in  contradistinction  to  felony;  and  misde- 
meanors comprehend  all  indictable  offences,  which  do  not 
amount  to  felony."    4  Bl.  Com.,  Note  3,  by  Christian. 

It  cannot  for  a  moment  be  supposed  that  the  term  "crim- 
inal charge''  was  intended  to  comprehend  or  apply  to 
misdemeanors,  because  by  the  common  law  as  well  as  by 
statutory  enactments  in  North  Carolina,  in  force  in  this 
territory  at  the  adoption  of  our  constitution,  and  still  in 
force,  numerous  offences,  of  the  grade  of  misdemeanors, 
were  summarily  tried  and  punished,  without  presentment 
or  indictment,  by  a  single  magistrate,  as  in  cases  of  drunk- 
enness, profane  swearing,  Sabbath  breaking,  vagrancy,  and 
others  that  might  be  enumerated. 

We  incline  to  the  opinion  that  the  sixth  and  fourteenth 
sections  of  the  Declaration  of  Rights  were  merely  design- 
ed to  secure  the  mode  of  prosecution,  in  cases  of  felony, 
and  of  the  trial  by  jury,  as  they  respectively  existed  at  the 
common  law.  The  fact  that  the  practice  had  been,  in 
North  Carolina,  and  has  continued  to  be  in  this  State,  to 
prosecute  misdemeanors,  not  upon  information  but  by  pre- 
sentment or  indictment,  weighs  nothing  in  settling  the 
true  meaning  of  the  constitutional  provision  in  question; 
because,  the  object  of  this  provision,  was  not  to  forbid  the 
prosecution  of  misdemeanors  by  the  finding  of  an  indict- 
ment or  presentment  by  a  grand  jury,  nor  does  it  forbid 
this;  but,  to  guarantee  to  every  freeman  the  great  privilege 
and  security  of  not  being  put  to  answer  any  criminal 
charge,  affecting  the  right  to  life  or  liberty,  without  a 
written  accusation,  previously  verified  by  the  oath  of  a 
grand  jury,  in  the  form  of  a  presentment  or  indictment. 
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Bat  we  deem  it  unnecessary  to  discuss  this  question  any 
farther,  as  its  decision  is  not  necessary  in  the  determina- 
tion of  this  case. 

Second:  conceding,  for  the  sake  of  the  argument,  that 
the  14th  section  of  the  Declaration  of  Rights,  applies  to 
misdemeanors,  is  either  the  provision  of  this,  or  of  thd  6th 
section,  violated  by  the  Act  in  question?  The  1st  section 
provides  "That  Any  person  brought  before  a  Justice  of  the 
Peace  for  any  misdemeanor,  may  plead  guilty.  Whereupon 
tlie  Justice  shall  hear  evidence,  and  fine  the  offender 
according  to  the  aggravation  of  his  offence,  not  less  than 
two  dollars,  and  not  exceeding  fifty  dollars,  together  with 
the  costs.** 

The  fifth  section  directs,  "That  if  the  offence  merit  a 
fine  exceeding  fifty  dollars,  or  imprisonment  and  fine  of 
any  amount,  or  imprisonment  alone,  or  if  the  ofience  is 
punishable  expressly  by  both  fine  and  imprisonment,  the 
Justice  shall  not  render  judgment  against  the  offender,  but 
shall  proceed  as  usual." 

And  by  the  22d  section,  is  provided,  that  "if  any  person 
proceeding  under  this  Act,  abuse,  or  exceed  his  power,  or 
exercise  power  not  granted,  the  injured  party,  by  written 
petition,  alleging  the  grievance,  and  verified  by  his,  or  his 
agent's  afiidavit,  and  addressed  to  the  Circuit  Judge  of  the 
county  in  whiih  the  proceeding  is  had,  shall  have  a  writ  of 
supersedeas  and  certiorari^  granted  by  any  Circuit  Judge, 
by  which  the  proceeding  shall  be  transferred  to  the  Circuit 
Court  of  the  county,  and  be  there  determined  as  though 
nothing  had  been  done  under  this  Act."  We  confess  our- 
selves utterly  unable  to  perceive  how  either  of  the  sections 
of  the  Declaration  of  Rights  referred  to,  is  in  the  slight- 
est degree  infringed  by  any  one  of  the  provisions  of  the 
foregoing  Act;  or  that  they  are  in  any  respect  incompatible 
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with  each  other.  How  does  this  Act  ''put  the  defendant 
to  answer^  withoat  his  consent;  or  how,  without  his  con< 
sent,  deprive  him  of  a  trial  by  jury,  as  is  the  true  import 
of  the  prohibitions  contained  in  the  two  sections  of  the  bill 
of  rights  in  question?  When  brought  before  the  Justice 
upon  warrant,  if  of  sufficient  legal  discretion  to  be  amen- 
able to  the  law  for  his  offence,  and  left  to  the  exercise  of 
his  own  volition,  why  may  he  not  be  permitted,  in  order  to 
escape  the  delay  and  expense  of  a  formal  prosecution  in 
the  Circuit  Court,  to  submit  to  a  mere  fine,  and  thereupon 
be  discharged?  There  is  nothing  compulsory  in  the  Act. 
The  privilege  is  for  the  ease  and  benefit  of  the  defendant. 
It  is  at  his  election  whether  to  avail  himself  of  it  or  not. 
The  Justice  cannot  move  a  step  under  the  Act,  unless  the 
defendant  prays  the  benefit  hereof.  The  proposition,  that 
the  privilege  secured  to  defendants  by  this  Act,  is  a  viola- 
tion of  any  constitutional  right,  is  scarcely  worthy  of  serious 
discussion.  It  involves  the  palpable  absurdity,  that  a  party 
is  deprived  of  a  right  which  he  voluntarily  waives  or 
surrenders.  Has  it  not  been  the  every-day  practice  in  the 
Circuit  Courts,  for  defendants,  bound  over  to  answer  for 
misdemeanors,  to  plead  guilty  and  waive  a  trial  by  jury? 
and  this,  not  unfrequently,  even  before  the  finding  of  an 
indictment.  And  who  ever  supposed  that  the  Judge,  in. 
yielding  to  the  prayer  of  the  defendant  in  such  case,  was 
violating  the  constitution,  and  depriving  the  defendant  of  a 
right  secured  to  him?  In  the  case  under  consideration,  we 
take  it,  his  Honor,  the  Circuit  Judge,  who  rendered  Judg- 
ment against  the  defendant  upon  the  demurrer,  never 
suspected  that  he  was  violating  the  constitutional  rights  of 
tJie  defendant,  although  he  was  deprived  of  a  trial  by 
jury,  and  that  too,  upon  a  mere  fiction  of  law,  not  by  his 
own  consent.    The  numerous  cases  of  summary  trial  and 
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conviction,  before  alluded  to,  have  neyer  been  regarded  as 
in  violation  of  the  constitution.    Filiation  cases,  in  which 

the  party  is,  by  positive  law,  deprived  of  a  trial  by  jury, 
are  held  not  to  be  in  violation  of  the  right  of  trial  by  jury. 
In  civil  cases,  the  extensive  and  vastly  important  jurisdic- 
tion conferred  upon  Courts  of  Chancery,  and  the  summary 
proceedings  by  motion,  grown  so  common  in  courts  of  law, 
are  not  deemed  to  be  in  violation  of  the  right  qf  trial  «by 
jury.    But  it  is  needless  to  argue  a  proposition  that  requires 
only  to  be  stated,  to  show  that  it  is  destitute  even  of  plan- 
sibility.     The  power   of  the  Justice  is   so   guarded    and 
circumscribed  as  to  secure  the  defendant  from  any  serious 
injury.    And  he  has  it  in  his  power,  in  case  of  the  least 
excess   or    abuse,  of  the    discretion    conferred   upon  the 
Justice,  to  avoid  the  proceeding  altogether,  by  having  the 
case  transferred  to  the  Circuit  Court.     With  the  wisdom  or 
policy  of  the  Act  we  have  nothing  to  do — our  duty  is  con- 
fined to  the  determination  of  the  question  whether  it  be,  or 
be  not  constitutional;  and  this  question,  we  think,  admits 
of  no  doubt.    Third:  The  argument,  that  the  Act  confers 
no  jurisdiction  upon  the  justice  in  cases  of  assault  and 
battery,  we  think  is  wholly  untenable.     The  8th  section  in 
very  explicit  terms  enumerates  the  cases,  or  classes  of  cases, 
in  which  the  Justice  shall  not  exercise  jurisdiction,  "but 
diall  proceed  as  usual.^     1st.  Where  the  offence  merits  a 
fine  exceeding  fifty  dollars.    2nd.  Where  the  offence  merits 
both  imprisonment  and  fine  of  any  amount.    3rd.  Where 
the  offence  merits   imprisonment  alone.    4th.  Where  the 
offence  is  punishable  expressly  by  both  fina  and  imprison- 
ment.   In  all  the  foregoing  cases  the  Justice  has  no  power 
to  assess  a  fine  or  to  take  the  submission  of  the  defendant, 
although  he  should  plead  guilty  and  seek  to  avail  himself 
of  the  benefit  of  the  Act.    In  all  such  cases  it  is  the  duty 
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of  the  justice  to  bind  the  defendant  over  to  the  Circuit 
Court  as  formerly.  The  jurisdiction  is  limited  and  restrict- 
ed to  ordinary  cases  of  misdemeanor,  accompanied  with  no 
serious  aggravation;  and  which,  in  the  exercise  of  a  sound 
and  enlightened  discretion,  are  regarded  as  meriting  only 
a  fine.  The  argument  of  the  Attorney  General  is,  that  by 
the  common  law,  assaults  and  batteries  are  ^'punishable 
expressly  by  both  fine  and  imprisonment,**  in  the  discretion 
of  the  Judge,  and  that,  therefore,  by  the  very  letter  of  the 
8th  section,  this  class  of  misdemeanors  is  excluded  from 
the  jurisdiction  of  the  Justice.  This  is  obviously  not  the 
meaning  of  the  Act.  The  class  of  cases  here  contemplated, 
are  those  misdemeanors,  of  whatever  character,  where,  by 
express  provision  of  law,  both  fine  and  imprisonment  must 
be  inflicted  as  part  of  the  judgment  to  be  rendered  in  the 
case,  and  in  respect  to  which  no  discretion  is  left  to  the 
Judge,  as  by  the  Act  of  1803,  ch.  0,  in  cases  of  malicious 
mischief,  selling  spirituous  liquors  to  slaves,  &c.  But  there 
is  another  ground  upon  which  this  proceeding  was  wholly 
unwarranted — all  other  questions  aside.  Supposing  the 
Act  to  be  utterly  unconstitutional  and  void,  to  every  intent 
and  purpose,  still,  if  the  State,  by  whose  sanction  it  was 
enacted  has  treated  it,  in  this  instance  at  least,  as  a  valid 
and  constitutional  law,  and  has,  under  its  forms  and  by  its 
authority,  caused  the  plaintifi^  in  error  to  be  tried,  convict- 
ed and  punished,  and  the  conviction  has  been  acquiesced 
in  and  remains  in  force,  upon  what  principle  or  authority 
is  it,  that  the  State  shall  be  permitted  to  treat  such  trial 
and  conviction  as  a  nullity,  and  demand  a  second  trial, 
conviction,  and  punishment  of  the  individual  in  another 
tribunal  for  the  same  identical  ofience?  The  defendant, 
whose  rights  were  invaded,  according  to  the  argument  of 
the  Attorney  General,  might  have  refused  to  submit,  and 
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have  demanded  a  legal  trial,  but  he  did  not  do  so;  and 
sorely  a  second  prosecution,  at  the  instance  of  the  State, 
would  be  as  much  putting  the  offender  twice  in  jeopardy, 
and  twice  inflicting  punishment  for  the  same  offence,  as  if 
the  first  conviction  and  punishment  had  been  under  a  con- 
stitutional and  valid  law.  The  State  is  estopped  to  demand 
such  second  prosecution. 

We  are  of  opinion,  therefore,  upon  all  the  foregoing 
grounds,  that  the  defendant's  plea  constituted  a  bar  to  the 
indictment.  The  judgment  of  the  Circuit  Court  will  be 
reversed,  and  arrested,  the  indictment  quashed,  and  the 
plaintiff  in  error  discharged. 


The  State  vs.  S.  IVf  abtin. 

1.  It  seenu  that  the  endonement  of  a  partial  payment  upon  a  note  or  bill 
tlDgie,  may  liaTe  the  force  and  effect  of  a  formal  receipt  or  acquittance,  if 
made  by  the  agreement  of  the  parties,  for  the  purpose  of  making  it 
eyidence  of  payment,  and  in  such  case  the  alteration  or  obliteration  of 
each  endorsemsnt,  with  intent  to  prejniica  the  right  of  the  obligor  is 
forgery. 

3.  An  indictment  charged  that  the  obligor  paid  five  dollars  on  a  bill  ^gle  to 
the  obligee,  and  that  the  obligee  endorsed  on  the  bill  single  a  credit  in  the 
following  words:  "Received,  Sdd  October,  1841,  Are  dollars,"  and  that 
defendant  obliterated  the  same,  with  intent  to  prejadice  the  rights  of  the 
obligor.  It  is  held  that  this  indictment  did  not  make  oat  a  valid  charge  of 
forgery. 

An  indictment  was  filed  against  S.  Martin  in  the  Circuit 
Court  of  Knox  county,  which  was  in  the  following  words: 
••The  Grand  Jurors  for  the  State  of  Tennessee  being  duly 
sununoned,  elected,  empannelled,  sworn  and  charged,  to 
enquire  for  the  body  of  the  county  of  Knox,  in  the  State 
of  Tennessee  aforesaid,  upon  their  oath,  present  that 
Samuel  Martin,  late  of  said  county,  yeoman,  on  the  twenty- 
third    day   of  October,   eighteen  hundred  and  forty-one. 
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having  in  his  custody  and  possession  a  certain  writing 
obligatory  on  Jeremiah  S.  Evans  and  John  S.  Smith,  which 
is  in  substance  as  follows,  to  wif,  "Twelve  months  after 
date  we,  or  either  of  us,  promise  to  pay  Samuel  Martin,  of 
GampbelFs  Station,  thirty  three  dollars  and  fifty  cents,  in 
current  money,  for  value  received,  this  23d  December,  1839. 

**JEREMIAH  S.  EVANS,    [seal.] 
•*J.  G.  SMITH,  [seal.''] 

And  which  said  writing  obligatory,  was  signed,  sealed,  and 
delivered  to  the  said  Samuel  Martin,  by  the  said  Jeremiah 
S.  Evans,  in  his  own  proper  name,  and  by  the  said  JohnG. 
Smith,  by  the  description  J.  G.  Smith,  and  sealed  with  their 
seals;  and  on  the  back  of  the  said  writing  obligatory  the 
following  endorsemepts  M^ere  entered,  in  the  words  and 
figures  following,  to  wit,  •'Received  of  John  G.  Smith 
eleven  dollars,  23d  January,  1841,  ten  of  it  in  Tennessee 
bank  notes  and  one  in  silver,  S.  Martin" — ^**Received  23d 
October,  1841,  five  dollars" — which  said  endorsements, 
were  made  and  entered  in  the  proper  handwriting  of  him, 
the  said  Samuel  Martin,  and  were  truly  and  properly  made, 
giving  credit  for  the  said  sums  of  money  in  each  speci- 
fied, which  were  paid  to  the  said  Samuel  Martin:  and  that 
the  said  Samuel  Martin,  on  the  said  twenty  third  day  of 
October,  eighteen  hundred  and  forty-one,  and  after  the 
said  credits,  above  mentioned,  were  duly  entered  on  the 
said  wri^ing  obligatory,  to  wit,  in  the  county  aforesaid,  with 
force  and  arms,  unlawfully,  fraudulently,  falsely,  and 
feloniously,  did  alter  the  said  last-mentioned  credit,  which 
was  credited  on  the  back  of  the  said  writing  obligatory, 
which  was  a  credit  of  five  dollars  paid  by  the  said  Jeremiah 
S.  Evans  to  the  said  Samuel  Martin,  by  drawing  a  black 
line  with  ink  through  the  said  credit  for  five  dollors  on 
the  writing  obligatory  aforesaid,  and  by  obliterating  the 
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said  credit  of  five  dollars,  so  as  aforesaid  entered  upon  the 
said  writing  obligatory,  on  the  day  and  year  last  aforesaid, 
with  intent  to  prejudice  the  riglits  of  the  said  Jeremiah  S. 
Evans  and  John  G.  Smith,  by  defrauding  them  of  five 
dollars,  for  which  they  were  entitled  to  a  credit  on  the 
said  writing  obligatory,  so  as  aforesaid  given  by  them,  the 
said  Jeremiah  S.  Evans  and  John  G.  Smith,  to  the  said 
Samuel  Martin,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  to  the  evil  example  of  all  like 
ofienders,  and  against  the  peace  and  dignity  of  the  State." 
The  presiding  Judge  (Scott)  sustained  the  demurrer  to 
this  indictment  and  judgment  was  rendered  for  the  defend- 
ant.   From  this  judgment  the  State  appealed. 

Attorney  General^  for  the  State: 

This  indictment  alleges  the  execution  and  delivery  of  a 
bill  single  to  Martin  by  Smith  and  Evans,  the  payment  by 
them  of  five  dollars  to  Martin,  and  the  execution  of  an 
endorsement  on  the  note  of  five  dollars  as  written  evidence 
on  the  instrument  itself  of  the  payment  of  that  amount, 
and  the  extinction  of  so  much  debt  and  the  reduction  of 
the  amount  due  on  the  note.  This  endorsement  is  averred 
to  be  in  the  handwriting  of  Martin,  This  endorsement 
becomes  a  part  of  the  bill  single.  It  becomes  so  by  the 
conjoint  force  of  the  payment  and  the  entry  by  the  holder 
of  the  note.  The  object  of  an  entry  on  the  back  of  the 
note  by  the  owner  is  to  show  the  extent  of  indebtedness 
between  the  parties,  and  to  show  it  on  the  bill  itself,  so  that 
if  parsed,  it  shows  the  state  of  indebtedness  in  the  hand? 
of  third  persons,  and  it  is  entered  in  the  handwriting  of 
the  obligee  to  bind  him  by  his  written  acknowledgment 
or  receipt  to  a  given  amount  of  credit  and  a  given  balance 
as  due  on  the  note. 

5 — ^VOL.  IX. 
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In  all  cases  of  payment  of  a  note  or  obligation,  the  payee 
or  obligee  is  entitled  to  the  possession  of  such  note  as  a 
matter  of  right,  as  evidence  of  the  payment,  and  it  would 
seem,  from  the  current  of  decisions,  to  a  receipt  alsoy 
as  the  most  satisfactory  safeguard  against  demands  and 
suits  for  repayment  thereof,  and  if  a  party  refuses  to  deliver 
the  note,  the  payee  or  obligee  may  refuse  to  pay,  and  this 
would  be  a  successful  plea  to  an  action  on  the  note.    Story 

on  promissory  notes  p.  544,  sec.  445, 450,  Chitty  on  bills,  261, 
chapter  6. 

Story  says,  sec.  452:  ^It  has  been  considered  doubtful 
whether  the  maker  of  a  note,  or  other  party  paying  a  note 
is  entitled  to  insist  upon  a  receipt  from  the  holder.  It 
would  now  seem,  upon  general  principles,  that  he  is  entitled 
to  claim^  it  as  a  matter  of  right.  In  cases  of  bills  of 
exchange  it  is  usual  to  give  a  receipt  upon  the  back  of  the 
bill,  and  by  parity  of  reason,  it  would  seem  that  the  same 
course  should  be  adopted  in  cases  of  promissory  notes.  In 
cases  of  part  payment,  it  would  seem  proper  to  endorse 
the  amount  paid  on  the  back  of  the  note,  otherwise  the 
maker  may  be  liable  to  pay  the  amount  again  to  a  bona 
fide  endorsee.**    Chitty  on  bills,  ch.  9,  p.  456,  8th  ed. 

The  importance  of  a  receipt  on  the  back  of  a  note  where 
there  has  been  a  part  payment  is  so  manifest  that  all  can 
perceive  it.  It  is  important  if  the  note  should  get  into  the 
hands  of  a  third  person,  in  order  to  protect  the  maker 
against  a  second  payment  of  w|iat  has  already  been  paid: 
if  payment  of  any  part  should  have  been  made  before  due, 
it  is  important  to  prevent  the  obligee  or  payee  from  imposing 
on,  or  defrauding  third  persons  and  involving  such  third 
persons  with  the  maker  in  litigation.  It  is  important  to 
the^repose  of  the  community  and  to  the  circulation  of  such 
instruments  as  commercial  currency  that  they  should  exhibit 
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the  true  relation  of  indebtedness  between  the  parties;  and 
in  effect  it  sustains  the  Credit  and  currency  of  over  due 
paper,  by  the  evidence  of  the  fact  endorsed,  that  a  part  of 
the  sum  is  paid,  thus  acknowledging  the  validity  of  the 
paper.  It  is  right  that  it  should  be  there  placed  by  the 
obligee,  because  it  is  intended  to  reduce  the  amount  of  his 
claim,  and  to  bind  him  to  it  by  written  evidence.  These  are 
some  of  the  reasons  which  have  established  by  immemorial 
commercial  usage,  the  endorsement  of  amounts  paid  on 
such  instruments  on  the  back  of  them,  and  when  reasons  of 
convenience  and  safety  have  established  the  commercial 
rule,  the  obligee  or  payee  has  the  right  to  demand  the 
endorsement  on  the  back  of  the  paper,  or  refuse  to  pay  it. 
This  course  of  decision  generally  tends  to  the  security  and 
accuracy  of  business,  and  the  defeat  of  loose  ^abits  of 
dealing,  which  always  result  in  litigation,  and  should, 
therefore,  be  sustained  by  this  court. 

It  having  been  established  that  the  obligor  has  a  right  to 
demand  a  receipt  on  the  back  of  the  note  for  his  own  pro* 
tection,  and  to  bind  the  obligee,  it  follows  that  when  a 
payment  has  been  made  and  the  endorsement  as  evidence 
thereof  binding  the  obligee,  has  been  duly  entered  on  the 
back  of  the  instrument,  that  he  has  no  right  to  alter  that 
endorsement  because  the  legal  effect  of  an  obliteration  of 
the  endorsement  is  to  raise  the  amount  of  indebtedness  to 
the  original  amount  of  the  note.  It  creates  an  increased 
liability  against  the  obligor  as  fully  and  as  completely  as 
the  addition  of  figures  could  do.  It  destroys  the  evidence  ^ 
of  defendant's  payment  and  leaves  an  increased  claim 
against  the  obligor  in  thd  hands  of  the  obligee  or  holder,  to 
whom  he  may  have  aagrigped  it 

But  if  it  be  regarded  by  the  eqnit  that  the  obligee  on 
payment  of  part  has  no  right  to  demand  an  endorsement  of 
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such  part  payment  on  the  back  of  such  instrument  in 
conformity  with  commercial  usage,  still  it  having  been 
endorsed  in  conformity  with  immemorial  commercial  usage 
the  obligee  would  have  no  right  to  obliterate  it  and  change 
the  relations  of  indebtedness  between  the  parties  as  made 
manifest  by  writing. 

I  do  not  think  this  argument  can  be  satisfactorily  answered; 
and  if  not,  this  case  is  embraced  in  the  following  language 
from  Russell,  vol.  2,  p.  294:  ''not  only  the  obliteration  and 
false  making  of  a  written  instrument,  but  a  fraudulent 
insertion,  alteration  or  erasure  even  of  a  letter  in  any 
material  part  of  a  true  instrument,  whereby  a  new  opera- 
.  tion  is  given  to  it,  will  amount  to  forgery.** 

That  the  operation  of  this  obligation  is  changed  by  the 
erasure  of  the  endorsement  is  plain  and  cannot  be  con- 
troverted. 

The  indictment  charges  that  the  obliteration  was  made 
with  a  fraudulent  intent.  The  truth  of  this  allegation  is 
a  matter  for  the  jury  to  determine,  if  submitted;  which, 
however,  is  admitted  by  the  demurrer.  The  obliteration 
was  made  with  a  view  and  purpose  to  charge  the  obligor 
with  the  full  amount  of  the  note,  contrary  to  the  justice  of 
the  case.  In  the  earlier  ages  of  the  common  law,  forgery 
seems  to  have  been  confined,  in  some  measure,  to  the 
fraudulent  obliteration  of  records,  and  writings  of  public 
moment — deeds,  wills,  &c. — and  did  not  embrace  the 
counterfeiting  writings  of  an  inferior  nature,  which  would 
exclude  nearly  all  the  instruments  in  use  in  the  commercial 
world  at  the  present  day.  This  idea  has  been  exploded  as 
the  paper  securities  of  modem  times  have  been  developed 
and  gradually  unfolded,  and  it  is  now  established  in  English 
common  law  as  well  as  by  the  penal  code  of  1829,  that  the 
penalties  of  forgery  extend  to  the  counterfeiting  of  writings 
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of  any  sort,  whereby  any  person  may  receive  a  prejudice, 
if  done  causa  lucri  or  tnalo  animo.    2  Russell,  330. 

It  is  of  deep  importance  that  ail  instruments  of  use  in  the 
commercial  world  should  be  protected  against  fraudulent 
and  felonious  alterations. 

It  may  be  urged  that  Martin,  in  this  cajse,had  not  passed  or 
offered  to  pass  or  published  the  instrumeht  in  question,  with 
the  endorsement  stricken  out,  and  as  exhibiting  the  amount 
of  indebtedness  between  himself  and  obligor.  This  only 
makes  it  more  difficult  to  prove  the  fraudulent  intent  with 
which  the  erasure  was  ,made.  It  does  not  effect  the  com- 
pleteness of  the  crime.  Russell  says,  p.  295:  '^llie  offence 
of  forgery  may  be  complete  though  there  be  no  publication 
of  the  foiged  instrument,  for  the  very  making,  with  a 
fraudulent  intention  and  without  lawful  authority,  of  any 
instrument  which  at  common  law  or  by  statute,  is  the 
subject  of  forgery,  is  of  itself,  a  sufficient  completion  of 
the  offence,  before  publication,  and  though  the  publica- 
tion be  the  medium  by  which  the  intent  to  defraud  is  usually 
made  manifest,  yet  it  may  be  proved  as  plainly  by  other 
evidence.'' 

J.  M.  Welcker^  for  the  defendant: 

The  indictment  sets  forth  a  bill  single,  or  writing 
obligatory,  that  purports  to  have  been  executed  to  the 
defendant  by  Jeremiah  S.  Evans  and  John  G.  Smith,  on  the 
23d  December,  1839,  for  thirty-three  dollars  and  fifty  cents, 
in  current  money — due  twelve  months  after  date.  It  also 
alleges  that  there  were  two  endorsements  on  said  bill  single, 
the  last  of  which,  in  the  words  and  figures  following, 
^'Received,  23d  October  1841,  five  dollars,"  is  the  one  the 
indictment  charges  the  defendant  with  having  altered  and 
obliterated  by  drawing  through  it  a  black  line  of  ink. 
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Itt  This  endonem^iit  is  not  such  an  instrument,  for  the 
erasure  or  obliteration  of  which  a  forgery  can,  in  law, 
be  assigned.  It  does  not  in  words,  or  in  legal  contemplation 
purport  to  be  a  receipt  or  acquittance,  to  any  named  indi- 
vidual. There  is  no  name  signed  to  the  endorsement;  there 
is  nothing  in  it  showing  by  whom,  or  from  whom,  monies 
were  received,  nor  upon  what  account.  See  Rex.  vs. 
Horvep,  Russ.  and  Ry.,  22?;  Russ.  on  crimes,  mar.  467. 

2d.  The  indictment  should  aver  that  the  said  endorsement 
purports  to  be,  and  was  intended  to  operate  as  a  receipt 
for  the  sum  of  five  dollars,  paid  to  the  defendant,  by  one  of 
the  obligors  in  said  note,  and  which  was  also  paid  to  the 
defendant  on  account  of  the  said  note  or  bill  single.  See 
Hunter's  case,  Russ.  on  crimes,  465*-6;  mar.  page  —  See 
Thompson's  case,  Russ.  on  crimes,  401,  top  page. 

3d.  The  indictment  charges  the  alteration  to  have  been 
made  by  drawing  a  black  ink  line  through  the  said  credit, 
so  as  to  obliterate  it.  But  there  is  no  averment  that  the 
credit  was  so  obliterated  or  altered  as  to  render  it  illegible. 
Indeed,  the  contrary,  in  efiect,  is  averred,  for  the  endorse- 
ment is  set  out  according  to  its  tenor,  which  means  an  exact 
and  literal  copy;  and  this  could  not  have  done,  if  the 
endorsement  was  wholly  illegible.  See  Arch,  criminal 
pleading,  48. 

4th.  If,  notwithstanding  the  black  line  of  ink  through 
the  credit,  it  can  still  be  seen  and  read,  the  obligors  in  said 
bill  single  could  yet  avail  themselves  of  the  benefit  of  it 
in  a  suit  against  them;  and  consequently  their  rights  have 
in  no  way  been  prejudiced  by  the  obliteration,  &c.  Pothier 
on  obligations,  mar.  page  276. 

GsBEN,  J.  delivered  the  opinion  of  the  court. 

This  is  an  indictment  for  forgery.    It  charges  in  sub- 
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Stance,  that  the  defendant  had  in  his  posaession  a  bill  single 

for  $43  5O9  executed  and  delivered  to  him  by  Jeremiah  S. 

Evans  and  John  G.  Smith;  upon  the  back  of  iirhich  were 

two    endorsements,    in    the    proper   handwriting    of  the 

defendant,  giving  credit  for  the   sums  of  money  therein 

specified.    The  latter  endorsement,  which  forms  the  subject 

matter  of  the  supposed  forgery,  is  in  the  following  words 

and  figures,  viz.,  "^Received,  23d  October,  1841,  five  dollars,'* 

The  indictment  further  charges,  that  the  defendant  ^j[alsely» 

fraudulently,  and  feloniously,  did  alter  the  said  last-men* 

tioned  credit,  on  the  back  of  said  writing  obligatory,  which 

was  a  credit  of  five  dollars  paid  by  the  said  Jeremiah  S. 

Evans  to  the  said  Samuel  Martin,  by  drawing  a  black  line« 

with  ink,  through  the  said  credit  for  five  dollars,  on  the 

writing  obligatory  aforesaid,  and  by  obliterating  the  said 

credit  of  five  dollars,  so  as  aforesaid  entered  upon  the  said 
writing  obligatory,**  with  intent  to  prejudice  the  rights  of 

the  said  Jeremiah  S.  Evans  and  John  G.  Smith,  &c. 

The  defendant  appeared  and  demurred  to  the  indictment; 
the  court  sustained  the  demurrer,  and  the  Attorney  General, 
in  behalf  of  the  State,  prayed  and  obtained  an  appeal  in 
error  to  this  court.  The  question  for  our  consideration  is: 
Do  the  allegations  and  averments  of  the  indictment  mak^ 
out  a  case  of  forgery,  within  the  intent  and  meaning  of  the 
act  of  1839,  ch.  23  sec.  31? 

In  the  case  of  The  King  vs.  Mcuon^  1  Leach,  487,  it  is 
laid  down,  *that  the  offence  of  forgery  must  be  plainly 
stated  on  the  face  of  the  indictment,  that  the  court  may  see 
that  the  charge  is  of  that  species  which  the  law  has  denom- 
inated an  offence:"  we  need  not,  in  this  case,  stop  to  enquire 
whether  or  not  the  forgery  of  a  receipt,  or  acquittance  in 
the  proper  sense  of  these  terms,  would  amount  to  forgery 
under  the  statute  referred  to.    For,  conceding  that  it  would, 
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it  is  very  clear  that  the  endorsementy  or  credit,  as  it  is 
alternately  styled  in  the  indictment,  does  not  upon  its  face 
purport  to  be  either  a  receipt  or  an  acquittance;  nor,  as  set 
forth  is  it  such  a  writing  as  can  be  the  subject  of  forgery. 
We  do  not  mean  to  be  understood  as  holding  that  the 
endorsement  of  a  part  payment  upon  a  note,  or  bill  single 
may  not  have,  in  all  respects,  the  force  and  effect  af  a 
formal  receipt  or  acquittance,  if  designed  so  to  operate:  on 
the  contrary,  if  made  with  the  knowledge  of  the  parties,  and 
by  their  mutual  concurrence  and  agreement,  and  for  the 
express  purpose  of  making  it  evidence  of  the  payment  or 
extinguishment  of  so  much  of  the  debt  due  by  such  note  or 
bill  single,  it  is  difficult  to  perceive  why  it  should  not  have 
such  effect  and  operation  given  to  it*  Nor  is  it  even 
necessary,  in  deciding  this  case,  to  hold,  that  a  mere 
memorandum  of  payment  placed  upon  a  note  or  bill  single, 
in  less  technical  and  solemn  form,  may  not,  under  certain 
circumstances,  have  such  effect  and  operation.  It  is 
sufficient  that  the  writing  in  question,  as  described  and  set 
forth  in  this  indictment,  is  not  of  a  character  to  make  the 
alteration  or  obliteration  thereof  forgery.  In  the  case  of 
The  King  vs.  Hunier,  2  Leach.  624,  which  was  an  indict- 
ment for  forging  a  receipt,  it  is  laid  down,,  HhdLt  the 
instrument  intended  to  have  been  used  as  a  receipt  must 
appear  upon  the  face  of  the  instrument,  so  set  out,  that  it  is 
a  receipt;  and  supposing  the  words,  letters,  or  figures, 
charged  to  have  been  forged,  do  not,  of  themselves,  purport 
to  be  a  receipt,  there  must  be  an  averment  of  some  facts» 
stating  that  the  words,  letters  or  figures,  import  and  signify 
a  receipt.  It  is  not  enough,  in  an  indictment  for  forgery 
merely  to  call  the  paper  writing,  charged  to  have  been 
forged,  a  receipt,  but  it  must  show  that  the  writing  either 
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purports  to  be  a  receipt  on  the  face  of  it,  or  aver  that  it  was 
intended  to  be  nsed  as  a  receipt.^ 

The  endorsement  upon  the  bill  single  in  this  case,  charged 
to  have  been  obliterated,  does  not,  upon  its  face,  purport  to 
be  a  receipt  or  acquittance;  it  is  not  so  styled,  nmr  is  it 
averred  that  it  was  intended  so  to  operate.  It  is  not  signed 
by  any  one,  nor  does  it  show  by  whom,  or  from  whom,  or  on 
what  account,  the  money  was  received.  There  is  nothing 
averred  in  the  indictment  to  show  that  the  endorsement  was 
placed  upon  the  bill  single  with  the  knowledge  of,  or  at  the 
request  of  the  obligors;  or  that  it  was  intended  as  a  receipt 
or  acquittance;  or  that  their  rights  could  be  effected  either 
by  the  making,  or  the  obliteration  thereof.  For  any  thing 
appearing  in  the  record,  it  was  a  mere  memorandum 
voluntarily  made  by  the  defendant,  perhaps  through  inad- 
vertence or  mistake,  in  which  the  obligors  had  no  interest, 
and  the  obliteration  of  which  could  not,  in  legal  contem- 
plation, prejudice  their  rights.  It  might  as  well  have  been 
made  by  the  defendant,  if  made  at  all,  upon  his  day-book, 
or  on  a  separate  piece  of  paper,  in  which  case  no  one  would 
have  questioned  his  right  to  deface  or  destroy  it  at  pleasure; 
and  its  mere  juxtaposition  in  reference  to  the  bill  single, 
which  alone  gives  color  to  the  mistaken  idea  of  an 
infringement  of  the  law,  or  the  rights  of  the  obligors, 
eannot  in  the  least  degree  change  the  complexion  of  the 
case.  In  obliterating  the  memorandum,  from  all  that  we 
can  see  of  the  case,  the  defendant  was  guilty  of  neither 
legal  or  moral  wrong. 

The  idea  of  a  fraudulent  purpose  would  seem  to  be 
repelled  by  the  simple  fact,  that  the  first  and  larger  credit 
endorsed  on  said  bill  single,  remains  untouched. 

We  think  there  is  no  error  in  the  judgment  of  the  Circuit 
Court,  sustaining  the  demurrer. 


\ 
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West  vs.  The  State. 

Th«  Act  of  1833,  ch.  90,  providM  that  if  any  one  ihall  mU  or  offer  to  mU 
bread  or  other  articles  mentioned  in  the  Act,  within  a  mile  of  any  worship- 
ping aaemUy  so  ai  to  intermpt  mch  anemUy,  sach  penon  shall  be  dealt 
with  as  a  rioter.  The  court  bold  that  the  selling  or  offering  to  sell  the 
articles  mentioned  in  the  statute  within  a  mile  of  the  assembly  whereby  the 
assembly  is  interrupted,  is  a  Tlolation  of  the  statute  aifd  that  the  Illegal 
intent  of  the  party  will  be  inferred  from  the  doing  of  and  persistence  in  acts 
which  were  the  primary  cause  of  the  disturbance. 

This  is  an  indictment  against  the  plaintiff  in.  error,  West, 
for  a  disturbance  of  public  worship  in  the  county  of  Greene, 
by  the  sale  of  bread  within  one  mile  of  a  worshipping 
assemply  of  Christians. 

The  case  was  submitted  to  a  jury  under  the  direction  of 
Judge  Lucky  on  the  plea '  of  not  guilty,  at  the  October 
term  of  the  court,  in  1647.  The  defendant  was  found  guil- 
ty by  the  jury.  A  motion  for  a  new  trial  having  been 
made  and  overruled  and  judgment  entered  on  the  verdict 
that  the  defendant  be  fined  one  hundred  dollars,  he  appealed. 

« 

T7u}m€u  D.  Arnold^  for  the  plaintiff  in  error. 

He  contended  that  there  was  no  evidence  on  the  record 
showing  that  the  sale  of  the  bread  was  effected  by  any 
outcry  or  noise  or  in  such  a  manner  as  to  create  a  disturb- 
ance of  the  worshippers;  the  presumption  of  law  in  the 
absence  of  evidence  to  the  contrary  was  that  the  sale  of  the 
bread  was  made  quietly  and  without  any  act  whereby  the 
worshippers  eould  be  disturbed,  and  the  words  of  the  Act  of 
1883,  contemplated  the  possibility  of  a  sale  of  bread  within 
a  mile  of  a  worshipping  assembly  without  the  creation  of 
any  disturbance,  and  that  if  the  acts  of  the  defendant  did 
not  in  themselves  make  the  disturbance,  the  plaintiff  in 
error  was  not  guilty  nor  could  he  be  held  responsible  for  the 
conduct  of  others  at  the  time  and  place  of  the  sale  of  the 
bread. 
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2ii<L  He  contended  that  there  was  no  evidence  that  the 
plaintiff  in  error  was  actuated  by  any  criminal  intention, 
or  in  other  words  was  gailty  of  intending  to  disturb  the 
worshippers.  An  unlawful  intent  is  the  basis  of  all  crime. 
The  defendant  must  not  only  enact  unlawful  deeds,  to  be 
guilty  of  crime,  but  he  must  intend  to  do  the  unlawful  act. 
The  unlawful  act  here,  is  the  disturbance  of  the  worship- 
pers, not  the  sale  of  bread.  The  sale  of  bread  is  not 
malum  in  «€,  nor  in  itself  is  it  malum  prohibUum,  On  the 
contrary,  it  is  lawful  and  necessary  and  proper,  except  it  be 
done  within  one  mile  of  the  location  of  worshipping  Chris- 
tians and  in  such  a  manner  as  to  create  a  disturbance  of 
the  worshippers.  No  criminal  intent  can  therefore  be  infer* 
red  from  the  fact  of  sale,  and  there  was  no  circumstance 
attending  the  sale  for  which  the  plaintiff  in  error  was  justly 
responsible,  from  which  an  unlawful  intent  to  disturb  the 
worshippers  could  be  inferred. 

Attorney  Oeneral^  for  the  State. 

McKufiTBT,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  jointly  with  one 
Tennessee  Anderson,  and  convicted  in  the  Cirouit  Court  of 
Greene  county,  at  the  October  term,  1847,  for  interrupting  a 
worshipping  assembly,  and  for  his  offence  the  jury,  in  their 
verdict,  assessed  a  flue  of  one  hundred  dollars  against  him. 
A  motion  was  made  for  a  new  trial,  which  the  court  over- 
ruled and  rendered  judgment  on  the  verdict,  from  which 
an  appeal  is  prosecuted  to  this  court.  The  indictment 
contains  two  counts,  the  first  of  which  is  upon  the  Act  of 
1833,  ch.  90.  It  charges,  in  substance,  that  the  plaintiff  in 
error  and  said  Anderson,  on  the  30th  day  of  AugU8,t  1846, 
did  unlawfully  sell  bread  within  one  mile  of  a  worshipping 
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assembly  of  Methodists,  assembled  together  and  holding  a 
camp  meeting  at  Carter^s  Station,  in  said  county,  so  as  to 
interrupt  said  worshipping  assembly,  &c.  The  second 
count  is  upon  the  Act  of  1824,  ch.3,  sec.  3,  and  charges 
that  the  persons  above  named,  at  the  time  and  place  afore- 
said, did  sell  bread  on  the  Sabbath  day,  within  view  of  said 
worshipping  assembly,  &c. 

The  evidence  submitted  to  the  jury  on  the  trial  is  set 
forth  in  the  bill  of  exceptions,  the  charge  of  the  court  is 
admitted  to  have  been  correct,  and  is  not  therefore  set  out 
in  the  record,  and  the  only  question  made  in  argument  is, 
whether  the  evidence  is  sufficient  to  support  the  verdict. 
No  less  than  twelve  witnesses  were  examined  in  behalf  of 
the  State,  between  ^vhose  testimony  there  is  a  substantial 
concurrence,  and  there  is  no  opposing  evidence.  The  proof 
shows  that  West  and  said  Tennessee  Anderson,  (a  female 
who  lived  in  his  family)  went  upon  the  camp  ground  on 
Saturday  of  the  meeting  and  remained  there  until  the  fol- 
lowing Monday.  They  had  a  wagon  which  was  stationed 
within  about  one  hundred  yards  of  the  pulpit,  within  view 
of  it  and  also  within  view  of  a  part  of  the  worshipping 
assembly,  and  perhaps  not  more  than  twenty  or  thirty  yards 
from  the  outskirts  of  the  congregation.  That  during  reli- 
gious service,  and  at  other  times,  a  crowd  of  young  and 
disorderly  ill-behaved  pennons  were  generally  assembled 
around  the  wagon,  who  indulged  in  loud  talking  and  laugh- 
ing, and,  on  some  occasions,  in  vulgar  and  obscene  conver- 
sations, that  the  congregation  was  greatly  disturbed  and 
interrupted,  during  the  time  of  service  by  persons  going  to 
and  from  the  wagon,  by  the  loud  and  improper  conversa- 
tions of  the  persons  gathered  about  it,  which  could  be  heard 
by  that  part  of  the  assembly  on  the  side  next  to  the  wagon. 
Some  of  the  witnesses  also  prove  that  they  bought  cakes  at 
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the  wagon,  on  the  Sabbath  day.  The  residence  of  said 
West  and  Anderson  was  some  miles  distant  from  the  camp 
ground.  And  they  had  been  in  the  habit  for  several  years 
preceding  of  attending  the  camp  meetings  at  Garter's  Sta- 
tion, and  other  public  assemblages,  for  the  purpose  of 
selling  ginger  bread.  The  plaintiff  in  error  on  this,  as  also 
on  former  occasions,  had  been  urged  by  members  of  the 
congregation  to  desist  from  coming  upon  the  camp  ground 
with  his  wagon,  but  he  refused  to  do  so.  The  foregoing  is 
the  substance  of  the  proof. 

The  Act  of  1833,  provides,  that  if  any  persons  shall  sell,  or 
offer  for  sale,  fruits,  bread,  stuff,  confectiooaries,  fermented 
liquors,  or  other  articles  of  whatsoever  kind  or  description, 
within  one  mile  of  any  worshipping  assembly,  so  as  to  inter- 
rupt said  worshipping  assembly,  they  shall  be  dealt  with  as 
rioters  at  common  law,  &c.  The  counsel  for  the  plaintiff 
in  error  argues,  that  the  offence  contemplated  by  this  Act 
is  not  the  mere  act  of  selling  or  offering  for  sale  within  one 
mile  of  the  worshipping  assembly,  the  articles  mentioned,  in 
the  statute;  that  one  may  sell  or  offer  to  sell  at  any  distance 
less  than  a  mile  from  the  assembly,  unless  it  shall  be  made 
appear  that  his  intention  was  to  interrupt  the  congregation, 
and  that  his  conduct,  in  selling  or  in  offering  to  sell,  irre- 
^ective  of  the  acts  of  others,  had  the  effect  of  interrupting 
or  disturbing  the  assembly.  And  in  this  view  it  is  said 
there  is  a  failure  of  proof  on  the  part  of  the  prosecution, 
inasmuch  as  it  is  not  directly  proved  that  such  intention 
existed  or  that  any  act  of  the  plaintiff  in  error  had  such 
effect.  If  this  construction  were  correct,  it  is  obvious  that 
the  law  would  have  but  little  meaning  or  effect.  Conced- 
ing it  for  the  present,  however,  to  be  so,  still,  we  think,  that 
in  this  particular  case  the  conviction  is  amply  supported  by 
the  evidence.    The  intent,  if  necessary  to  be  proved,  may, 
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and  generally  must  be,  inferred  from  the  acts  of  the  party, 
and  the  circumstances  attending  the  case;  and  as  men 
seldom  do  unlawful  acts  with  innocent  intentions,  the  law 
presumes  every  act,  in  itself  unlawful,  to  have  been  crimi* 
nally  intended.  From  the  proof  in  the  record  before  us, 
however  it  can  scarcely  be  supposed  that  the  plaintiff  in 
error  was  ignorant  that  he  was  violating  the  rules  of  the 
worshipping  assembly,  the  provisions  of  the  statute,  and 
the  duties  of  morality  and  religion,  and  it  would  be  no  less 
difficult  to  suppose  that  a  wilful  and  deliberate  intention  to 
do  so,  did  not  exist.  His  repeated  refusal  to  desist,  when 
requested  by  members  of  the  church,  leaves  no  doubt  upon 
tlus  point.  But  it  is  said  the  proof  shows  that  the  disturb- 
ance of  the  worshipping  assembly  was  occasioned,  not  by 
the  acts  of  the  plaintiff  in  error,  but  by  the  voluntary  conduct 
of  others  over  whom  he  had  no  control,  and  for  whose 
conduct  he  was  not  responsible.  It  is  clear  that  he  present* 
ed  the  temptation  to  others  and  aided  and  encouraged  their 
disorder,  and  that  his  conduct,  in  open  violation  of  law,  was 
the  primary  cause  of  the  disturbance  complained  of.  It 
was  incumbent  upon  him,  if  he  desired  to  carry  on  his 
traffic  in  the  sale  of  bread,  to  have  removed  his  wagon  to 
such  distance  from  the  camp  ground  that  the  worshipping 
assembly  there  convened  could  not,  by  reasonable  possibility 
have  been  disturbed  thereby. 

The  jury  have  pretty  strongly  evinced  their  sense  of  the 
impropriety  of  the  conduct  of  the  plaintiff  in  error,  but  we 
cannot  for  that  reason  interpose  to  set  their  verdict  aside. 
The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Where  a  penal  bond  was  exhibited  by  the  plaintiff's  declaration  by  which  the 
defendant  bound  himself  to  defend  a  salt  prosecuted  against  plaintiff  and 
■aTe  him  harmless  against  costs  and  charges,  It  is  held  that  the  bond  was  not 
necessarily  void  for  maintenance,  and  therefore  a  demurrer  to  snch  declara- 
tion should  not  be  sustained.  If  the  fact  of  maintenance  existed,  it  should 
have  been  disclnsed  by  the  plea  of  defendant 

Riggs  saed  Shirley  in  the  Circuit  Court  of  Hamilton 
eounty  on  a  penal  bond  for  $520,  the  condition  of  which» 
exhibited  on  oyer,  was  that  Shirley  should  defend  a  suit 
prosecuted  agaiast  Riggs  by  George  W.  Mitchell  and 
save  Riggs  harmless  against  all  costs  and  damages. 
There  was  a  demurrer  to  the  declaration  and  at  the  Novem* 
ber  term,  1847,  the  demurrer  was  argued  before  Judge 
Keith.  He  was  of  the  opinion  that  the  covenant  sued  on 
was  a  covenant  for  maintainance  and  improper  meddling 
with  the  suit  of  a  third  person,  and  therefore  sustained  the 
demurrer,  and  judgment  was  rendered  for  the  defendant. 

The  plaintiff  appealed. 

Lyan^  for  the  plaintiff. 

When  a  contract  is  clearly  illegal  on  its  face  such  as  in 
restraint  of  trade  or  for  an  immoral  or  usurious  considera^ 
tion,  &c.,  it  would  be  fatal  on  demurrer.  But  not  so  when 
it  is  even  doubtful. 

Ttiis  contract  is  not  illegal  on  the  face  of  the  covenant. 
It  may  be  perfectly  fair,  legal  and  proper.  Shirley  may 
have  been — ^probably  was  an  agent  for  plaintiff  to  attend  to 
this  suit  and  had  funds  placed  in  his  hands,  to  discharge  the 
costs  and  damages.  The  defendant  should  have  raised  his 
objection  by  plea  when  the  facts  could  have  been  shown. 

Such  a  contract  as  this  is  shown  in  the  case  of  Nashville 
Bank  vs.  Grundy  4*  Hays.  Meigs,  256.  Also,  in  Chace  vs. 
Hinaum.    8  Wendall,  452. 
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The  Circuit  Court  clearly  erred  in  this  judgment,  and  it 
ought  to  be  reversed  and  remanded  for  another  trial. 

Trewhitt  and  Gaut^  for  defendant. 

In  the  covenant  sued  upon  it  is  clearly  shown  that 
Shirley  was  not  a  party  to  the  suit  of  Mitchell,  administra- 
tor of  Cattrell,  against  Riggs.  But  in  said  covenant  Riggs 
and  Shirley  contracted  and  agreed,  and  Shirley  bound  him- 
self, to  defend  said  suit  and  to  save  Riggs,  himself,  from  any 
judgment  of  costs  and  charges  that  might  be  rendered 
against  him.  It  is  clearly  a  contract  entered  jnto  by  Riggs 
&  Shirley,  by  which  Shirley  covenanted  and  agreed  to 
defeat  the  said  administrator  in  collecting  bis  judgment 
against  Riggs.  It  was  an  officious  intermeddling  by  Shirley 
in  the  suit  of  CattrelU  Adm'r.,  vs.  Riggs^  to  assist  and 
defend  the  suit  for  Riggs;  and  he  bound  himself  to  pay  the 
cost  and  charges,  if  a  judgment  should  be  rendered  against 
Riggs.  Thereby  Shirley  &  Riggs  made  it  the  interest  and 
contract  of  Shirley  to  defeat  the  plaintiflf  in  the  collection 
of  his  debt  in  that  suit.  It  was  an  offence  to  public  justice, 
as  it  brought  to  the  assistance  of  the  defendant,  the  wealth 
and  influence  of  Shirley,  to  help  defeat  the  plaintiff  in  the 
recovery  of  a  just  claim.  See  4  Blackstone's  Commenta- 
ries, 125,  and  2  Story's  Equity,  sec.  1048,  and  note  3. 

If  a  party  plaintiff  brings  into  a  court  of  law  or  equity 
an  illegal  contract  that  it  may  be  enforced,  and  that  ille- 
gality be  set  forth  and  shown  by  himself,  and  not  by  the 
plea  or  allegation  of  the  defendant,  it  is  the  duty  of  either 
court  to  refuse  the  enforcement  of  sucTb  contract.  See 
/Wer,  AdrrCr.^  vs.  Brunstm^  6  Hump.  R.  277. 

Greek,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant.    The   defendant  craved 
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oyer  of  the  covenant  sued  on  and  demurred  to  the  declara- 
tion. The  court  sustained  the  demurrer  and  the  plaintiff 
appealed  to  this  court.  The  writing  sued  on  is  a  bond  for 
•250  dollars  with  the  following  condition  under  written: 
^Condition  of  the  above  obligation  is  such  that  whereaH 
George  W.  Mitchell,  administrator  of  George  CattrelU 
deceased,  has  a  judgment  against  the  said  Riggs  for  ninety- 
two  dollars  and  fifteen  cents,  before  T.  M.  Spiccr,  Esquire, 
and  the  said  Riggs  has  taken  it  to  court  by  certiorari,  now, 
if  the  said  Shirley  do  stand  the  said  suit  and  in  case 
judgment  shall  be  taken  against  the  said  Riggs,  then  said 
Shirley  is  to  pay  all  costs  and  damages  and  keep  the  said 
Riggs  harmless — then  and  in  that  case,  the  above  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  virtue, 
the  day  and  date  above  written." 

Thomas  Shirley.'*  [seal.] 

It  is  insisted  for  the  defendant  that  this  contract  is  illegal 
on  its  face,  being  an  unlawful  undertaking  to  maintain  a 
suit  in  which  the  party  had  no  interest.  We  do  not  think 
that  this  contract  is  necessarily  an  unlawful  one.  It  may 
possibly  have  been  the  interest  and  duty  of  Shirley  to  save 
Riggs  harmless  in  the  suit  then  pending  and  to  pay  the 
costs  and  damages  that  might  be  recovered  agaipst  him. 
We  cannot  know  but  that  Riggs's  liability  in  the  case  may 
have  arisen  in  consequence  of  a  suretyship  for  Shirley,  in 
which  case  be  would  have  been  bound  in  duty  to  stand  the 
suit  and  discharge  the  judgment.  We  cannot  know  but 
that  Riggs  may  have  stood  in  such  relation  to  Shirley  as  by 
law  Shirley  ^ight  assist  him  in  his  defence  of  the  suit. 
Without  stating  other  facts  in  illustration  that  may  possibly 
have  existed  and  which  would  have  rendered  the  contract 
lawful,  these  are  sufficient  to  show  that  the  demurrer  was 
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not  well  taken.  If  the  defence  relied  on  exists  in  fact  it 
most  be  made  by  plea.  The  judgment  must  be  reversed 
and  the  cause  remanded. 


Th*  Stat*  vs.  Brady. 

A  ne^ro,  (nalatto  or  mustoe  is  not  liablo  to  Indictment  by  tho  pravlalontf 
of  the  Act  of  1893»  eb<  19^  for  marrying  a  white  woman  or  Hving  with  her 
•as  her  husband. 

AUcmey  Genera^  for  the  State. 

/.  Peck^  for  the  defendant 

McKiNNEV,  J.  delivered  the  opinion  of  the  ccmrt. 

This  is  an  indictment  upon  the  Act  of  1822,  ch.  19,  sec.  d« 
The  second  count  charges,  in  substance,  that  the  defendant, 
•Jesse  Brady,  a  mulatto  man  and  Louisa  Scott,  a  white 
inroman,  did  unlawfully  live  together  as  man  and  wife,  con«' 
trary  to  the  statutes,  &c.  Upon  this  count  the  defendants 
were   jointly    convicted,    and  judgment  was   pronounced 

upon^  the  defendant  Louisa  Scott,  but  the  court  arrested 
judgment  as  to  the  defendant  Brady,  and  the    Attorney 

General,  on  behalf  of  the  State,  prosecuted  an  appeal  to 
this  court.  The  only  question  is,  whether  judgment  was 
properly  arrested,  upon  the  ground  that  the  defendant  is 
•charged  in  the  indictment  to  be  a  mulatto.  The  first  section 
•of  the  act  provides,  that  "If  any  white  man  or  woman 
shall  intermarry  with  a  negro,  mustee,  or  mulatto  man,  or 
woman,  or  any  person  of  mixed  blood,  bond  or  free,  to  the 
third  generation  inclusive,  each  and  every  person  so  offend^ 
ing  shall  be  liable  to  a  penalty  of  five  hundred  dollars,  to 
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be  recovered  by  action  of  debt  in  any  of  the  courts  of  this 
State»  to  the  ose  of  the  person  who  will  sue  for  the  same." 
I'he  third  section  declares  that  such  marriage  ''shall  be 
null  and  void  to  all  intents  and  purposes.  And  if  any  white 
man  or  woman  shall  presume  to  live  with  any*  negro, 
mustee,  or  mulatto  man  or  woman,  as  man  and  wife,  each 
and  every  of  the  parties,  so  o3cnding,  shall  be  liable  to 
forfeit  and  pay  the  sum  of  five  hundred  dollars  to  any  per- 
son who  may  or  will  sue  for  the  same,  by  action  of  debt, 
and  moreover  be  liable  to  be  indicted  and  punished  at  the 
discretion  of  the  court.^  'We  think  it  clear  that  the  penal- 
ty and  punishment  prescribed  in  this  statute,  do  not  apply 
to  the  negro,  mustee  or  mulatto,  with  whom  a  white  man 
or  woman  may  live,  as  man  and  wife,  contrary  to  its  enact- 
ment;the  offence  contemplated  by  the  statute  is  obviously 
confined  to  one  of  the  parties,  viz,  the  white  man  or  woman 
who  "shall  presume  to  live  with  any  negro,  mustee  or 
mulatto  man  or  woman,  as  man  and  wife:**  Euch  white  man 
or  woman  is  alone  regarded,  and  treated  by  the  statute,  as 
the  ''ofiending  party."  This  interpretation  is  consonant 
with  the  reason  and  policy  of  the  statute:  the  contrary 
interpretation  would  lead  to  palpable  absurdity.  If  the  loose 
and  careless  phraseology  in  the  third  section,  viz,  '^each  and 
every  of  the  parties"  is  to  be  taken  literally,  as  argued  by 
the  Attorney  General,  it  will  irresistibly  follow,  that  slaves 
are  within  its  provisions,  and  they  will  be  subject  and 
liable  to  forfeit  and  pay  the  sum  of  five  hundred  dollars,  to 
be  recovered  by  action  of  debt,  in  any  of  the  courts  of  this 
State;  for  negroes,  mustees  and  mulattoes,  whether  bond 
or  free,  are  placed  by  the  statute  in  prccbely  the  same 
predicament,  and  are  all  equally  included,  or  excluded.  It 
cannot  be  supposed  for  a  moment  that  the  Legislature  had 
any  such  intention*    This  is  a   highly  penal  statute  and 
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must  be  strictly  construed,  and  we  are  satisfied  it  has  no 
application  to  the  defendant.  The  judgment  of  the  Circuit 
Court  will>  therefore,  be  affirmed. 


LkW ALLEN    vs.  OvERTON. 

The  bonndaries  of  adjacent  lands  may  be  settled  by  parol  agreement.  Thfs  rnfe 
of  law  has,  however,  its  qualifications.  To  give  force  and  effect  to  sncb 
an  agreement  it  must  be  between  the  proprietors  and  the  agreement  must  bo 
mutually  binding;  and  secondly,  there  must  be  no  definite  or  established 
boundary  previously  established.  The  rule  of  law  does  not  contemplate  a 
transfer  of  estate  or  a  change  of  boundary,  but  only  the  establishment  of  a 
boundary  where  none  exists. 

This  is  an  action  of  ejectment  by  Lewallen  against  Overton, 
in  the  Circuit  Court  of  Anderson.  There  was  a  verdict  and 
judgment  (Lucky,  J.,  presiding)  at  the  March  term  of  the 
Circuit  Court,  at  Clinton,  in  1846,  in  favor  of  the  defendant. 
The  plaintiff  appealed. 

jRadgera  and  Lyon^  for  the  plaintiff. 

H.  Maynardy  for  the  defendant. 

McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  instituted  in  the  Circuit 
Court  of  Anderson  county.  On  the  trial  of  the  case  at 
the  March  special  term,  1840,  verdict  and  judgment  were 
rendered  for  the  defendant:  and  the  lessee  of  the  plaintiff 
prosecuted  an  appeal  in  the  nature  of  a  writ  of  error  to 
this^  court.  The  error  assigned  and  relied  upon  is  in  the 
charge  of  his  Honor,  the  Circuit  Judge,  to  the  Jury. 

From  the  testimony  in  the  record  before  us,  it  appears 
that  there  existed  an  ancient,  well-marked  line,  which  had 
been  claimed  by  Richard  Lewallen  (under  whom  the  lessee 
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derives  title)  as  bis  boundary  line  for  tbirty  or  thirty-five 
years.  It  farther  appears  that  some  six  'or  seven  years 
before  the  death  of  said  Richard  Lewallen,  a  line  was  run 
and  marked,  by  a  surveyor,  at  the  mutual  request  of  said 
Lewallen  and  William  Lamar — ^the  latter  having  no  title  to 
the  adjoining  lands,  but  was  in  possession  of,  and  set  up 
claim  to,  a^-  house  and  small  enclosure  situated  thereon. 
The  line  thus  run  and  marked,  was  in  accordance  with  the 
course  and  distances  called  for  in  the  plaintiff's  deed,  and 
varied  from  the  old  marked  line,  so  as  to  exclude  a  part 
of  the  land  claimed  by  Richard  Lewallen,  and  which  was 
indeed,  within  the  old  line:  when  said  line  was  run 
and  marked  by  the  surveyors,  Lewallen  and  Lamar 
agreed  verbally,  that  it  should  be  the  dividing  line  between 
them,  but  Lewallen  afterwards,  and  on  the  evening  of  the 
same  day  the  line  was  run,  dissented  from  the  agreement, 
and  ever  afterwards  repudiated  said  new  line.  The 
plaintiflTs  counsel  requested  the  Circuit  Judge  to  instruct 
the  jury,  that,  as  William  Lamar,  under  whom  the  defend- 
ant claimed  had  no  title  to  the  land  adjoining  Lewallen's, 
at  the  time  the  agreement  between  them  was  made,  and  no 
claim  except  the  occupancy  of  a  house  and  small  piece  of 
ground  enclosed,  which  was  near  to  where  the  dividing  line 
was  run  by  the  surveyor,  without  any  paper  title  of  any 
description,  that  the  agreement  between  them  to  run  and 
mark  said  line  was  within  the  statute  of  frauds,  and  not 
binding  upon  them,  especially  as  Lewallen  did  not  acqui- 
esce in  said  line,  but  disclaimed  it  from  the  day  it  was  run« 
The  court  refused  so  to  instruct  the  jury,  and  charged 
among  other  things,  ''that  if  the  jury  believed  the  parties 
were  in  doubt  about  where  Lewallen's  true  line  was.  and 
William  Lamar  set  up  claim  to  the  land  acyoining  Lew- 
allen's   land,  even    without  any   title  whatever,  and  the 
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parties  did  agree  to  run  a  divisional  line  between  tbem,  and 
that  a  line  was  run  pursuant  to  that  agreement,  and  that 
after  it  was  run,  it  was  agreed  that  it  should  be  the  line 
between  them,  fhat  it  was  binding  on  Richard  Lewallen  and 
all  others  claiming  under  him,  and  also  on  William  Lamar, 
and  all  those  claiming  under  him;  and  that  it  made  no 
difference  whether  Lewallen  acquiesced  in  said  line  or  not, 
that  it  was  binding  on  the  parties.** 

We  think  this  charge  is  erroneous  upon  two  grounds: 
First.  An  essential  and  inseparable  qualification  of  the 
rule  in  regard  to  the  establishment  of  boundary  lines  by 
pa^ol  agreement  of  the  parties,  was  omitted  to  be  stated 
to  the  jury.  According  to  the  uniform  cause  of  decision 
upon  this  subject,  in  this  court,  the  obligatory  force  and 
legal  effect  of  a  verbal  agreement  between  the  adjoining 
owners  of  lands,  to  establish  a  line,  depends  upon  the  fact 
that  no  certain,  definite  and  known  boundary  line  previ- 
ously existed.  For,  as  held  in  the  case  of  Gilchrist  vs. 
McGee,  9  Yerg.  455:  ''If  with  a  full  knowledge  of  a  line 
which  is  fixed  and  established,  the  parties  by  verbal  agree- 
ment, make  another  line,  or  consent  that  a  line  which  has 
been  run  elsewhere,  shall  be  the  true  line,  such  agreement 
would  be  within  the  statute  of  Frauds."  And  we  hold,  that 
'if  there  be  a  certain  and  established  line  known  to  the 
parties,  a  mere  doubt  in  their  minds,  altogether  erroneous 
and  unfounded,  as  to  whether  or  not  it  is  the  proper 
boundary,  will  not  be  sufficient  to  give  validity  or  effect 
to  the  location  of  a  different  line,  by  parol  agreement. 
The  rule  under  consideration,  contemplates  that  no  definite, 
ascertained  boundary  line  has  been  previously  established 
in  any  mode  recognized  by  law;  and  in  such  caSe  there  is 
a  manifest  propriety  and  necessity  that  the  parties  should  be 
at  liberty  to  fix  upon  a  line,  and  a  parol  agreement  to  do 
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«Oy  in  the  given  case,  is  no  infringement  of  the  statute  of 
Frauds.  It  is  not  in  effect  an  agreement  for  the  sale  or 
transfer  of  land  by  the  one  party  to  the  other,  but  merely  to 
fix  the  boundary  or  dividing  line  between  the  adjoining 
tracts — which  is  supposed  not  previously  to  have  been 
done. 

Second.  The  proof  shows  that  Lamar  had  no  title  to  the 

land  at  the  time  of  the  agreement  to  run  and  mark  the 
line  in  question*  The  charge  assumes  that  this  was  unim- 
portant, and  that  the  claim  set  up  by  him,  in  virtue  of  his 
occupancy,  was  sufficient  to  g^ve  binding  force  to  the 
agreement  on  his  part.  We  do  not  think  so.  Having  no 
title  to  the  land,  he  had  no  legal  interest  in  the  establish- 
ment of  the  boundary.  The  agreement  wns  without  con- 
sideration, and  was  not  mutual:  he  hazarded  nothing  and 
could  not  be  prejudiced  in  any  event,  nor  could  he, 
whatever  the  result,  be  held  bound  by  the  agreement,  and 
much  less  would  it  have  bound  the  legal  owner  of  the  land. 
We  cannot,  therefore/  perqeive  upon  what  principle  Richard 
Lewallen,  or  those  claiming  under  him,  can  be  held  bound 
by  such  agreement,  unless  acquiesced  in  by  him  for  such 
A  length  of  time,  and  under  such  eircumstanceSi  as  by 
the  second  section  of  the  statute  of  limitations  of  1819, 
would  have  been  sufficient  to  have  barred  his  right  of  entry 
and  action;  but  there  was  no  such  acquiescence  in  this  case. 
Upon  both  thesfi  grounds  the  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  case  be  remanded  for  a  new 
trial. 
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Williams  vs.  The  State. 

The  31st  tectioD  of  the  Act  of  1829,  ch.  23,  proTides  that  if  any  pervon  ahall 
fraudaleutly  pan  any  note  purporting  to  be  a  bank  note  when  no  such  bank 
exists,  shall  be  subject,  on  conviction,  to  confinement  in  the  penitentiary 
for  a  period  not  less  than  three  years  nor  more  than  fifteen.  To  constitute 
a  good  indictment  under  this  statute  it  must  be  averred  that  there  was  no 
such  bank  in  existence  as  that  by  which  such  note  purports  to  have  been 
issued;  2nd,  that  the  defendant  at  the  time  of  the  passage  of  such  pretended 
bank  note,  knew  there  was  no  such  bank  in  existence;  and  3rd,  that  it  was 
passed  with  intent  to  defraud  the  person  to  whom  it  was  passed. 

Martin  Williams  was  indicted  in  the  Circuit  Court  of 
Bradley  county.  The  indictment  is  as  follows:  '*The  Grand 
Jurors  in  behalf  of  the  State  of  Tennessee,  elected,  empan- 
ncUed,  sworn  and  charged,  to  inquire  for  the  county  of 
Bradley  aforesaid,  upon  their  oath  present  that  a  certain 
Martin  Williams,  late  of  said  county,  laborer,  on  the  first 
day  of  July,  eighteen  hundred  and  forty-seven,  with  force 
and  arms,  in  the  county  of  Bradley,  aforesaid,  one  false, 
forged  and  counterfeit  resemblance  and  imitation  of  a  bill 
purporting  to  be  a  bank  bill,  of  a  bank,  purporting  to  be 
the  Planters'  Bank  of  Alabama,  of  the  denomination  of  ton 
dollars,  which  is  in  the  words  and  figures,  in  substance,  as 
follows,"  &c.,  "as,  and  for  a  good,  legal  and  current  bank 
bill  of  the  State  of  Alabama,  then  and  there  did  felonious- 
ly and  fraudulently,  utter,  tender,  pay  and  pass  to  Robert 
B.  Phariss  and  James  W.  Hill,  partners,  trading  under  the 
firm  and  name  of  Phariss  &  Hill,  he,  the  said  Martin  Wil- 
liams, at  the  time  he  uttered,  tendered,  payed  and  passed, 
the  said  false,  forged  and  counterfeit  resemblance  and 
imitation  of  a  bill  purporting  to  be  a  bank  bill  of  a  bank 
purporting  to  be  the  Planters'  Bank  of  Alabama,  as  afore- 
said, then  and  there  well  knowing  the  same  to  be  false, 
forged  and  counterfeit.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  say  that  at  the  time  the 
said  Martin  Williams  so  uttered,  tendered,  payed  and  pass- 
ed Ihe  said  false,  forged,  and  counterfeit  resemblance  and 
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imitation  of  a  bill  purporting  to  be  a  bank  bill  of  a  bank 
purporting  to  be  the  Planters'  Bank  of  Alabama,  there 
existed  no  such  corporation  as  the  Planters'  Bank  of  Ala- 
bama^ contrary  to  the  form  of  the  statute  in  such  ca&e 
made  and  provided,  and  against  the  peace  and  dignity  of 
tlie  State." 

The  defendant  was  tried  at  the  May  term,  1848,  Keith, 
Judge,  presiding,  on  the  plea  of  not  guilty,  and  being  fouA.d 
guilty  and  his  term  of  imprisonment  fixed  by  the  jury  at 
three  years,  judgment  was  passed  against  him  on  the 
indictment 

Prom  this  judgment  he  appealed. 

Trewhitt  and  Gautf  for  the  plaintiff  in  error. 

Attorney  General^  for  the  State. 

McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  was  indicted,  tried  and  convicted 
in  the  Circuit  Court  of  Bradley  county,  upon  the  latter  clause 
of  the  31st  section  of  the  penal  code,  and  sentenced  to 
three  years  imprisoDment  in  the  penitentiary,  a  new  trial 
was  moved  for  and  refused-treasons  in  arrest  of  judgment 
were  also  filed  and  overruled.  The  indictment  in  sub- 
stance,  charges,  that  the  plaintiff  in  error,  feloniously  and 
fraudulently  passed  to  the  firm  of  Phariss  &  Hill,  ''a  false, 
forged  and  counterfeit  resemblance  and  imitation  of  a  bill, 
purporting  to  be  a  bank  bill  of  a  bank,  purporting  to  be  the 
Planters'  Bank  of  Alabama,  of  the  denomination  of  ten 
dollars,  well  knowing,  at  the  time  of  passing  said  bill,  that 
the  same  was  false,  forged  and  counterfeit.  And  it  is 
averred,  that  at  the  time  of  passing  said  false  and  forged 
resemblance  and  imitation  of  a  bank  bill,  there  existed  no 
such  corporation  as  the  Planters'  Bank  of  Alabama.*" 
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We  tbink  this  indictment  is  essentially  defective,  and 
cannot,  without  a  palpable  violation  of  well  established 
principles,  be  held  to  support  the  conviction  had  thereon. 

1.  It  does  not  charge  the  offence  created  by  the  clause 
of  the  31st  section  of  the  act  upon  which  it  is  framed. 
The  offence  contemplated  by  that  clause  is,  the  fraudulent 
buying,  paying,  or  tendering  in  payment,  passing  or  offering 
to  pass,  the  false  and  spurious  resemblance  or  imitation  of 
a  bank  bill,  note,  &c-,  purporting  to  have  been  issued  by  a 
corporation,  company,  or  person  that,  in  point  of  fact, 
either  never  has  had  existence,  or  that  had  ceased  to  exist 
prior  to  the  time  when  such  note,  bill,  &c.,  purported  to 
have  been  issued  and  put  in  circulation.  And  we  hold, 
that  to  constitute  a  good  indictment  in  such  case,  it  must 
be  averred,  either  that  no  such  corporation,  company  or 
person,  ever  did  exist,  or  that  it  had  ceased  to  exist  before 
the  date  when  the  bill  or  note  purports  to  have  been  issued, 
as  the  fact  may  be,  and  must  likewise  be  averred,  that  the 
non-existence  of  such  corporation,  company  or  person,  at 
the  time  such  note  or  bill  purports  to  have  been  issued,  was 
known  to  the  defendant  when  he  passed  or  offered  to  pass 
the  same.  The  indictment  Tn  this  case  contains  no  such 
averments,  nor  does  it  even  charge  that,  at  the  time  of 
passing  the  note  in  question,  he  had  knowledge  of  the  non- 
existence of  such  corporation.  The  facts  alleged  in  this 
indictment,  that  the  note  was  fraudulently  passed,  with  a 
knowledge  that  it  was  spurious,  and  that  no  such  corpora- 
tion existed  at  the  time  of  passing,  may  all  be  true,  and 
still  the  plaintiff  in  error  be  innocent  of  the  offence  of 
which  he  has  been  convicted.  For,  if  such  a  corporation 
as  the  Planters'  Bank  of  Alabama  had  a  legal  existence 
at  the  da- e  of  the  note  described  in  the  indictment,  whether 
such  note  .be  spurious  or  genuine  there  can  be  no  convic* 
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tion  upon  the  clause  of  the  act  under  consideration.  If 
genuine,  the  fraudulent  passing  would  clearly  be  no  offence 
under  this  clause,  and  if  spurious,  the  offence  would  fall 
within  the  provisions  of  a  different  clause  of  the  statute. 

2.  There  is  no  averment  in  the  indictment  that  the  note 
was  passed  with  the  intent  to  defraud  the  firm  of  Phariss 
&  Hill.  The  fraudulent  intent  is  an  essential  ingredient 
of  the  offence  created  by  the  clause  of  the  statute  upon 
which  the  indictment  is  predicated,  and  must  be  distinctly 
averred.  It  was  so  held  by  this  court  that  in  the  case  of 
Hooper  vs.  The  Staler  8  Humphreys,  93,  in  an  indictment 
upon  the  first  clause  of  the  same  section;  and  the  principle 
applies  equally  to  an  indictment  upon  the  latter  clause. 
We  are  of  opinion,  therefore,  that,  upon  both  these  grounds, 
the  judgment  should  have  been  arrested. 

As  regards  the  refusal  of  the  Circuit  Court  to  grant  a 

new  trial  upon  the  facts,  we  deem  it  proper  to  say  that,  if 

the  case  rested  upon  that  ground  alone,  we  should  hesitate 

very  much  to  hold,  that  the  testimony,  as  presented  in  the 

record  before  us,  is  sufficient  to  support  the  verdict.     The 

averment  that  no  such  corporation,  as  the  Planters'  Bank 

of  Alabama,  existed,  must  be    proved.     The  burden  of 

proof  is  upon  the  State,  and  it  must  be  such  as  will  be 
sufficient  to  convince  and  satisfy  the  mind  of  the  truth  of 

the  allegation.  Such  is  not  the  character  of  the  proof  in 
this  record.  It  perhaps  amounts  to  nothing  more  than 
mere  ignorance,  on  the  part  of  the  witnesses,  as  to  whether 
or  not  such  a  corporation  as  the  Planters'  Bank  of  Ala- 
bama did  exist — a  fact  susceptible  of  full  and  satisfactory' 
proof;  a  decision  upon  this  point,  however,  is  not  called  for 
as  upon  the  defects  in  the  indictment,  the  judgment  must 
be  reversed  and  arrested. 
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1.  An  attorney  at  law  has  no  authority  by  virtue  of  his  general  retainer  to  bind 
bis  principal  by  the  stipulations  of  a  deed  of  trust  taken  to  secure  the  debt  of 
the  principal,  nor  to  make  any  agreement  for  the  suspension  of  the  proceed- 
ings on  a  judgment 

2.  Where  judgment  was  recovered  against  a  debtor  and  the  plaintiff  then  took  a 
deed  of  trust  on  real  estate,  which  stipulated  that  if  the  defendant  should  not 
pay  such  judgment  within  twelve  months  after  the  execution  of  it,  the 
trustee  should  sell  the  estate  for  the  satisfaction  of  the  debt;  it  is  held  that 
the  deed  of  trust  contained  no  obligatory  stipulation  for  delay. 

3.  The  taking  of  collateral  security  from  the  principal  debtor  without  a  valid 
agreement  for  delay  does  not  discharge  the  guarantor. 

Pendexter  &  Alden  brought  an  action  of  assumpsit  in  the 
Circuit  Court  of  Rhea  county,  against  T.  M.  Vernon,  The 
declaration  averred  the  execution  of  a  note  by  Wilton  to 
Pendexter  &  Alden,  on  the  back  of  which  was  written  the 
following,  to  wit:  "In  consideration  that  Pendexter  &  Alden 
would  sell  to  James  Wilton  the  goods  for  which  the  note 
is  given,  I  agree  and  hereby  promise  to  see  the  within 
note  paid.  J.  M.  Vernon."  Vernon  pleaded,  1st,  non- 
assumpsit,  on  which  there  was  issue;  2nd,  that  he  was  dis- 
charged by  an  agreement  made  by  Pendexter  &  Alden  with 
Wilton,  by  which  they  agreed  to  give  Wilton  twelve  months 
time  for  the  payment  of  the  debt  in  consideration  of  the 
execution  of  a  deed  of  trust  on  real  estate  for  the  security 
of  the  debt.  To  which  there  was  a  replication  and  issue; 
drd,  payment  and  issue. 

The  case  come  on  for  trial  at  the  November  term  of  the 
Circuit  Court  of  Khea  county,  in  1646,  and  was  submitted 
to  a  jury  by  the  presiding  Judge,  G.  W.  Rowles. 

It  appeared  that  Pendexter  &  Alden  transmitted  the 
note  of  Wilton  to  John  O.  Cannon,  for  collection*  Cannon 
sued  Wilton  and  recovered  a  judgment  on  the  note.  After 
this  judgment  was  recovered  he  took  a  deed  of  trust  from 
Wilton  on  real  estate  to  secure  this  debt  and  another.  Thi9 
deed  of  trust  recited  the  existence  of  a  judgment  in  favor 
of  Pendexter  &  Alden  against  Wilton,  for  six    hundred 
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dollars  and  stipulated  that  if  said  debt  and  another  should 
not  be  paid  in  twelve  months  from  the  date  thereof,  said 
Cannon,  as  trustee,  should  sell  the  estate  for  the  satisfaction 
of  the  debts  therein  specified,  after  notice,  &e.  Cannon 
stated  that  there  was  no  agreement  for  delay  made  and 
none  intended  by  the  deed  of  trust;  that  it  was  intended 
merely  as  collateral  security.  Cannon  ordered  the  issuance 
of  an  execution  against  Wilton,  which  was  done,  and  it 
was  returned  "nothing  found.** 

This  suit  was  thereupon  commenced. 

The  court  charged  the  jury  as  follows:  'The  deed  of 
trust  taken  in  connexion  with  all  and  each  of  its  stipu- 
lations  and  the  matters  recited  in  it  amounts,  in  legal 
construction  among  other  things,  to  a  eovenant  on  the 
part  of  the  plaint iifs  with  Wilton,  that  for  the  space  of 
twelve  months  they  will  delay  to  enforce  their  demand 
against  him.  If  the  deed  of  trust  warrants  this  construc- 
tion, of  which  opinion  the  court  is,  and  defendant  Vernon 
did  not  assent  to  it,  then  the  law,  viewing  Wilton  as  the 
principal  debtor,  and  Vernon  in  the  nature  of  security,  and 
the  plaintiffs  in  consequence  of  the  deed  of  trust  as  framed 
having  in  law  estopped  themselves  from  enforcing  the 
collection  of  the  debt  as  against  Wilton,  the  principal 
debtor,  for  twelve  months,  Vernon,  the  guarantor  in  law, 
would  be  discharged  from  all  liability  on  his  guarantee/' 

The  jury  returned  a  verdict    for  the  defendant.    The 
plaintiff  made  a  motion  for  a  new  trial.    This  motion  was 
*  overruled  and  judgment  rendered  for  the  defendant  on  the 
verdict.     The  plaintiff  appealed. 

Trewhittf  for  the  plaintiff. 

1.  The  guarantee  was  an  absolute  undertaking  to  Fee 
the  money  paid. 
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The  holder  taking  coIl9,teral  security  the  indorser  is  not 
thereby  discharged,  unless  the  right  of  action  be  suspended* 
Chitty  on  Bills,  272;  7  Wendell's  Reports,  117. 

Indulgence  from  the  maker  does  not  discharge  the  endor- 
ser when  there  is  no  valid  agreement  for  giving  time.  17 
Wendell,  601;  Chitty  on  Bills,  273. 

Scaniland  vs.  Settle^  and  others:  IMeigs'  Reports,  169.  If 
a  creditor  take  a  deed  of  trust  on  his  principars  property, 
not  stipulating  to  grant  the  debtor  any  delay,  the  taking  of 
such  additional  security  does  not  discharge  the  security* 
See,  also,  6  Vesey,  734;  3  Hump.  412;  10  Yergcr,  ill. 

W.  F.  Keith,  for  the  defendant 

The  Counsel   for    defendant  contends,   first,   that   the 

execution  of  the  deed  of  trust  discharged  the  guarantor, 

because — ^Ist,  It  amounts  to  an  agreement  to  suspend  the 

collection  of  the  judgment.    Snd,  It  is  a  higher,  better  and 

,  new  security. 

i.  It  appears  from  the  deed  itself  that  it  was  founded 
upon  a  valuable  consideration,  and  that  the  parties  were 
bound  by  its  stipulations.  What»  then,  is  its  true  construc- 
tion? Does  it  amount  simply  to  a  covenant  that  the  lands 
therein  conveyed  shall  not  be  sold  to  satisfy  the  judgment 
for  the  space  of  twelve  months?  Or,  does  it  amount  to  an 
agreement  to  renounce  all  legal  proceedings  on  said  judg- 
ment for  that  space  of  time?  The  latter  is  most  clearly 
the  proper  construction,  and  if  so,  the  defendant  is  discharg- 
ed  from  his  guaranty  according  to  the  principles  settled  in 
the  cases  of  the  Bank  of  the  United  Stcttes  vs.  Hatch* 
Peters'  Rep.  250;  and  McLemore  vs.  Powell;  21  Whea^ 
ton,  051. 

But,  should  the  former  be  considered  the  true  construc- 
tion, yet  the  defendant,  is  equally  discharged,  because,  had 
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he,  after  (he  execution  of  the  deed  af  trost  and  before  the 
expiration  of  the  year,  applied  to  the  plaintiffs,  and  paid  off 
the  note,  "he  had  a  claim  to  be  subrogated  to  their  rights, 
which  Were  to  proceed  with  the  collection  of  the  judgment 
by  execution,  but  the  plaintiffs  had  so  tied  up  their  hands 
that  no  execution  could  have  issued  from  the  judgment 
within  the  year,  or  placing  tht  case  in  its  most  favora- 
ble aspect,  none  of  the  lands  conveyed  in  trust  could  have 
been  sold  within  the  year  to  satisfy  the  judgment  and  the 
plaintiSIs  had  thus  suspended  and  impaired  their  remedy 
so  as  to  prejudice  the  rights  of  the  guarantor  and  he  must 
be  discharged* 

2.  When  a  payee  in  a  note  takes  a  higher,  better  and 
<iew  security  for  its  payment,  the  guarantor  becomes  ipso 
facfyf  discharged  from  his  liability.  1  Mask's  Rep.,  101  { 
4  Peters'  Con.  Rep.,  458.  The  law  places  a  guarantor  on 
higher  grounds  and  construes  his  liabilities  more  strictly 
than  a  mere  security  or  endorser.  Cramer  vs.  Higginsoa 
ee  als.  1  Mason's  Rep.  333;  1  BibVs  Rep.  236;  3  Con. 
R.396. 

The  guarantor  was  discharged  by  the  negligence  of 
plaintiffs  in  not  collecting  the  judgment  against  Wilton* 
The  plaintiff  must  pursue  with  legal  diligence  all  his 
means  and  remedies,  direct,  immediate  and  collateral  to 
recover  the  amount  of  his  debt  from  the  maker  of  the  note, 
and  he  must  have  taken  every  compulsory  process  of  law 
against  the  maker  until  his  insolvency  was  established,  or 
the  suit  and  all  its  incidental  remedies  were  found  msuffi-* 
cient  to  cause  payment,  before  he  can  look  to  the  guarantor. 
Bank  of  U.  S.  vs.  Weiseiger.  2  Peters'  Rep.,  347.  In  this 
case  there  has  been  not  only  a  lack  of  legal  diligence,  but 
a  most  culpable  delay  and  negligence.  Wilton  was  in 
embarrassed  circumstances,  but  had  property  enough  to 
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pay  the  judgment  at  the  time  it  was  rendered.  No  fi.  fa. 
ever  issued.  Several  months  after  the  judgment  was 
rendered,  a  deed  of  trust  was  taken,  giving  twelve  months 
delay,  and  was  left  in  the  possession  of  Wilton  until  the 
property  thereby  conveyed  was  sold  to  an  innocent  pur- 
chaser. A  delay  of  fourteen  months  is  ;»er  9e  negligence, 
no  mritter  what  other  steps  %iay  have  been  taken.  1  Bibb's 
Uep.,  239:  King  vs.  Baldwin,    2  John's  Ch.  Rep.,  554. 

The  cases  decided  in  3  Hump.,  412,  and  10  Yerger  111, 
relied  on  by  the  counsel  for  plaintiff,  do  not  at  all  apply  to 
the  present,  cetse.  Those  decisions  are  based  on  the  act  of 
1809,  which  authorizes  a  security  at  any  time  after  judg* 
mcnt  has  been  rendered  against  him  to  have  judgment 
over  against  his  principal  on  motion.    Nic.  6l  Car.  653. 

When  a  creditor  takes  a  collateral  security,  and  by  any 
act  gf  his  own  puts  it  out  of  his  power  to  make  an  assign- 
ment of  such  security,  to  the  surety  who  may  have  paid 
the  debt,  such  security  would  be  discharged.  Meigs'  Rep. 
169 — citing  1  Story's  Eq.  502.  This  principle  applies  to 
the  present  case  considering  the  defendant  as  a  mere  surety. 

Plaintiff  by  his  own  act  disabled  himself  from  assigning 
the  callateral  security  to  the  defendant.  He  took  no  steps 
to  have  the  deed  of  trust  registered,  but  left  it  in  the  posses- 
sion of  tlie  judgment  debtor  until  the  land  was  sold  to  an 
innocent  purchaser. 

McKiNNBY,  J.  delivered  the  opinion  of  the  court. 

This4s  an  action  against  the  defendant  as  guarantor  of  a 
promissory  note,  made  to  the  plaintiff  by  James  W*ilton, 
for  8531  52,  bearing  date,  Baltimore,  3rd  April.  1841,  and 
due  at  six  months.  The  guaranty  was  written  upon  the 
back  of  the  note,  at  the  time  of  its  execution,  and  is  aa 
follows,  viz :   ^In   consideration    that   Pendexter  &  Alden 
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would  sell  to  James  Milton  the  goods  for  which  the  within 
note  is  given^  I  agreed,  and  hereby  promise  to  see  the 
within  note  paid.  James  M.  Vernon,"  The  name  of  the 
maker  was  signed  by  the  defendant,  who  executed  the 
note  for  him,  and  in  his  absence.  Prior  to  the  institution 
of  this  suit,  the  plaintiff  had  sued  and  recovered  judgment 
upon  said  note  against  the  maker.  And  as  collateral 
security  for  the  amount  of  the  judgment,  and  also  for 
another  debt  due  from  Milton  to  M.  £.  George  &  Son,  the 
plaintiff's  attorney,  without  the  knowledge  of  the  plaintiff, 
as  is  to  be  inferred  from  the  record,  took  a  deed  of  trust 
from  Milton,  conveying  certain  property  to  the  attorney,  as 
trustee,  for  the  security  of  said  debts.  It  is  stipulated  in 
said  deed  of  trust,  that  on  failure  of  Milton  to  pay,  in 
twelve  months  from  its  date,  said  two  debts,  the  trustee 
should  proceed  to  make  sale  of  the  property,  and  apply  the 
proceeds  pro  rata  towards  their  satisfaction.  The  deed 
contains  no  agreement  or  stipulation,  for  the  suspension  of 
execution,  or  for  delay  in  enforcing  satisfaction  of  said 
judgment.  And  the  attorney,  whose  deposition  was  taken 
as  evidence  in  the  cause,  proves,  that  the  deed  was  intend- 
ed merely  as  collateral  security,  and  was  not  intended  to 
delay  the  collection  of  the  judgment,  and  that  he  was  at 
liberty  to  make  the  money,  at  any  time,  out  of  any  other 
property  of  ]tfilton. 

The  defendant,  on  the  trial  of  the  case,  introduced  and 
relied  upon  the  deed  of  trust  as  evidence  of  an  agreement 
to  delay  the  collection  of  the  money,  for  twelve  months, 
and  insisted  that  its  effect  was,  to  discharge  his  liability. 
And  the  Circuit  Judge  charged  the  jury,  in  substance  that 
by  the  proper  legal  construction  of  the  deed,  it  amounted 
to  a  covenant  on  the  part  of  the  plaintiff  with  Milton,  that 
they  would  delay  to  enforce  the  judgment  against  him;  and 

7 — VOL.  IX. 
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would  estop  them  from  collecting  the  money  before  the  expi- 
ration of  that  period;  and  that  if  the  defendant  did  not  assent 
to  this  agreement,  his  liability  as  guarantor  would  be  dis- 
charged. The  jury  found  a  verdict  for  the  defendant,  and 
a  new  trial  being  reAised,  the  plaintiff  appealed  in  error  to 
this  court. 
We  think  this  charge  of  the  court  is  manifestly  erroneous. 

1.  Had  the  stipulations  of  the  deed  of  trust  constituted 
an  agreement  for  delay,  as  assumed  in  the  charge,  the  plain- 
tiff would  not  have  been  bound  thereby.  There  is  nothing 
in  the  record  to  show  that  they  had  any  knowledge  of,  or 
ever  assented  to  its  execution;  and  their  attorney,  in  virtue 
of  his  general  retainer,  had  no  authority  to  take  a  deed  of 
trust,  or  to  bind  his  client  by  any  such  agreement 

2.  But,  the  court  erred  in  the  construction  of  the  deed. 

r 

Its  terms  import  no  agreement  to  suspend  or  delay  the 
enforcement  of  the  judgment,  and  in  judgment  of  law 
could  have  had  no  such  effect;  and  from  the  proof  it  seems 
that  in  point  of  fact,  it  was  not  intended  so  to  operate. 

3.  While  it  is  admitted,  that  the  guarantor  will  be  dis- 
charged by  the  holder  giving  time  to  the  maker,  and 
thereby  impairing  the  right,  or  increasing  the  risk  of  the 
guarantor,  it  is  well  settled,  that  taking  a  collateral  secu- 
rity from  the  maker,  without  an  agreement  to  give  time  to 
him  will  not  discharge  the  guarantor.  Story^  on  Promis- 
sory Notes,  sec.  485. 

The  obligation  of  a. guarantor  is  very  different  from  that 
of  an  endorser,  and  the  law  is  much  less  strict  in  respect 
to  the  liability  of  the  former  than  of  the  latter.  Mr.  Story 
lays  it  down,  in  sec.  460,  that  the  omission  to  make  pre- 
sentment at  die  maturity  of  the  note,  and  to  give  due 
notice  of  the  dishonor,  will  not  necessarily  in  the  case  of  a 
guarantor,  as  in  that  of  an  endorser,  amount  to  a  discharge 
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of  his  liability.  It  will  depend  upon  the  fact  whether  or 
not  he  has  sustained  any  loss  or  injury  thereby.  If  he  has, 
then  he  is  exonerated  pro  tanio;  if  he  has  not  sustained  any 
loss  or  injury  &en  he  is  liable  for  the  whole  note.  And  we 
apprehend  the  same  principle  would  be  applicable  to  the 
taking  of  a  deed  of  trust,  or  other  act  of  the  holder. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  triaL 


The  UivioN  Bank  and  othebs  vs,  McGlun6,  £xV. 

AH  executions  bear  teet  from  tiie  first  day  of  the  term  from  which  they  are 
IsBued  and  are  retarnable  to  the  first  day  of  the  succeeding  teim,  and  between 
these  perMs  the  lien  of  sach  executions  are  operatiye  on  the  personal  pro> 
perty  of  the  defendant.  Upon  the  return  of  the  execution  nulla  bona  its 
iien  has  expired,  and  an  aliatf  by  yirtue  of  the  former  execution  and  its  lien, 
is  entitled  to  no  priority  of  satisfaction  over  an  execution  issued  on  a  jndg- 
nent  rendered  at  the  term  from  which  said  alutt  bears  test 

T.  Ljfon  4*  B.  Maynardy  for  the  banks. 

Sneed^  for  McClang. 

TuRLS7,  J^  delivered  the  opinion  of  the  court. 

The  question  presented  for  consideration  in  this  case 
arises  out  of  the  following  state  of  facts.  Calvin  McClung, 
executor,  at  the  October  term,  1846,  of  the  Circuit  Court  of 
Knox  county,  recovered  judgment  against  Wm.  B*  French 
and  others,  upon  which  judgment  an  execution  was  issued 
tested  of  that  term  and  made  returnable  to  the  ensuing 
February  term  of  said  court,  1847,  which  execution  was  at 
said  term  duly  returned  by  the  sheriff  nulla  bona.  At  the 
said  February  term,  1847,  of  said  Circuit  Court  of  Knox, 
the  Union  Bank,  Planters'  Bank,  and  Bank  of  Tennessee, 
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recovered  judgments  against  Wm.  B.  French  and  others, 
Upon  these  judgments  executions  were  issued  bearing  test 
of  said  term  and  returnable  to  the  June  term,  1847,  of  said 
court;  an  alias  execution  was  also  issued  upon  the  judg- 
ment in  favor  of  Calvin  McClung,  administrator,  which  had 
been  previously  rendered  as  aforesaid,  bearing  test  of  said 
February  term,  1847,  and  returnable  jto  said  June  term, 
1847.  Upon  these  several  executions,  a  certain  sum  of 
money  was  levied,  not  of  sufficient  amount  to  satisfy  either 
of  them,  and  the  Circuit  Judge  directed  it  to  be  appro- 
priated exclusively  to  the  execution  in  favor  of  Calvin 
McClung,  administrator,  upon  the  legal  proposition  that  inas- 
much as  his  judgment  was  rendered  at  a  term  preceding 
those  of  the  banks,  and  an  execution  had  been  issued 
thereon  returnable  to  the  term  at  which  the  bank  jildg- 
ments  were  rendered,  said  execution  constituting  a  lien 
upon  all  the  personal  property  of  the  defendant  by  rela- 
tion to  the  date  of  the  judgment,  such  lien  was  not  lost  by 
a  return  of  nulla  bona  on  the  execution,  but  the  same  was 
preserved  and  continued  by  the  alias  execution  issued,  and 
bearing  test  of  the  return  day  of  the  first,  which  is  the  same 
day  on  which  the  judgments  in  favor  of  the  banks  were  in 
legal  contemplation  rendered;  the  consequence  of  which, 
was  held  by  the  court  to  be,  that  the  lien  of  McClung's  alias 
execution  related  to  the  date  of  his  judgment,  and  the  lien 
of  the  executions  in  favor  of  the  banks,  relating,  also,  to 
the  date  of  their  judgments,  McClung's  execution  was 
necessarily  entitled  to  priority  of  satisfaction.  To  this 
judgment  of  the  Circuit  Judge,  the  banks  excepted  and 
removed  the  question  by  appeal  to  this  court. 

The  question  now  presented  for  our  consideration  is  from 
what  time  does  the  lien  of  an  execution  upon  personal 
property  commence?    That  this  lien  commences  only  from 
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the  test  of  the  execution  is,  in  our  opinion,  as  well  settled  a 
question  as  any  in  the  State  of  Tennessee.  In  the  case 
of  Daley  vs.  Perry^  and  others — 9  Yerger,  442 — ^it  is  said: 
*Hhat  ^  fieri  facias  hmia  personal  property  from  its  test, 
has  been  so  often  holden  in  this  State  that  the  question  is 
no  longer  debatable.''  That  this  lien  is  commensurate 
with  the  test  of  the  execution  and  never  extends  beyond  it, 
is  supported  by  every  reported  case  upon  the  subject  in 
the  State,  and  they  are  numerous,  and  we  consider  that 
it  is  a  useless  consumption  of  time  to  refer  to  them  for  the 
purpose  of  examination.  They  are  in  the  books  of  reports, 
and  may  be  examined  by  those  who  may  be  desirous  of  so 
doing.  The  principle  that  this  lien  commences  with  the 
test  of  the  execution  and  ends  with  its  return  of  nulla  bona^ 
is  understood  by  the  courts  in  this  State  to  be  of  common 
law  origin,  and,  has  been  adjudged  as  such:  it  rests  upon  the 
ground  that  the  execution  and  not  the  judgment  creates 
the  lien  upon  personal  property,  and  the  lien  is  operative 
from  the  time  the  existence  of  the  execution  commences 
until  it  is  functus  officio^  that  is,  from  the  date  of  its  award 
in  court  to  the  day  at  which  it  is  returnable.  That  such 
is  the  common  law  doctrine,  is,  we  think,  clearly  demon- 
strable. * 

''If  a  man  recover  against  J.  S.  and  sues  out  execution  by 
fieri  faciasy  the  chatties  which  J.  S.  had  at  the  time  of  the 
execution  awarded,  are  liable  to  execution.  If,  after  the 
execution  awarded  against  J.  S.,  he  dies,  yet  the  sheriff 
may  execute  the  writ  upon  the  goods  in  the  hands  of  his 
executors  or  administrators,  inasmuch  as  the  goods  were 
bound  by  the  award  of  execution." 

**OvL  recovery  in  debt,  the  plaintiff  had  execution  and 
the^  defendant — after  the  test  of  the  fi,  Ja.  and  before  the 
sheriff  had  executed  it — sold  the  goods  bona  fide  and  deliv- 
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ered  them  to  the  buyers;  adjudged  that  the  sheriff  might 
take  them  in  execution  in  the  hands  of  the  buyers;  because 
when  such  execution  is  made  it  shall  have  relation  to  the 
test  of  the  writ»  £or  by  the  award  of  the  execution  the  goods 
were  bound  so  that  they  may  be  taken  in  execution  into 
whose  hands  soever  they  came.**  Viner's  Abr.  title  Exe- 
cution, (Ad.)  To  what  term  it  shall  relate  to  chatties:  and 
the  casSes  there  cited. 

In  the  2nd  volume  of  Tidd's  Practice,  page  996,  it  is  laid 
down  ''that  the  writ  of  fieri  facicu  should  be  tested  in  term 
time,  on  the  day  after  the  judgment  is,  or  may  be,  supposed 
to  have  been  given.  And  as  the  judgment  relates  in  law 
to  the  first  day  of  the  term  when  it  is  signed^  it  seems  that 
the  fieri  facias  may  be  tested  on  any  day  in  that  term,  and 
it  should  be  made  returnable  in  term  time," 

''At  common  law  the  fieri  facias  had  relation  to  its  test 
and  bound  the  goods  of  the  defendant  from  that  time,  so 
that  if  he  had  afterwards  sold  the  goods  though  bona  fide 
and  for  a  valuable  consideration,  they  were  still  liable  to  be 
taken  in  execution  into  whose  hands  soever  they  came." 
Same  book,  page  909. 

These  authorities  abundantly  establish  that  at  conunon 
law  an  execution  is  a  lien  from  its  test  or  the  time  from 
which  it  is  awarded,  which  are  synonymous  terms.  In  the 
case  of  Daley  vs.  Perry  and  others — 9  Yerger,  442 — ^it  is 
held  by  the  court  that  to  award  an  execution  is  a  judicial 
act.  In  England,  when  an  execution  is  issued,  it  is  by 
order  of  the  court;  hare,  it  is  the  judgment  which  awards 
the  execution*  The  awarding  an  execution  being  a  judi- 
cial act  done  in  open  court,  relates  to  the  first  day  of 
the  term  at  which  it  is  made;  and  therefore,  an  execution 
issued  in  pursuance  thereof,  is  a  lien  at  common  law  upon 
personal  property  from  the  first  day  of  the  term.    Here, 
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tlie  jodgmaat  awards  the  exeootiony  which,  if  issued  from 
the  term  at  which  the  judgment  was  rendered,  bears  test 
from  the  first  day  of  that  term  and  is  a  lien  on  personal 
property  from  that  term.  So  that  both  in  England  and  in 
this  State  by  the  principles  of  the  common  law  an  execu- 
tion issued  from  the  term  of  a  court  at  which  the  judgment 
has  been  rendered,  binds  personal  property  from  the  first 
day  of  that  term,  because  in  contemplation  of  law  the 
judgment  was  rendered  on  that  day,  and  the  execution 
which  is  brought  into  existence  by  the  judgment  operates 
by  relation  from  that  day. 

We  have  seen  that  in  England  the^ert  facias  must  be 
tested  in  term  time  and*  made  returnable  in  term  time. 
2  Tidd's  Practice,  1^8.  By  our  statute  law  all  executions 
bear  test  from  the  first  Monday  of  the  term  from  which 
they  purport  to  have  been  issued  and  are  made  returnable 
to  the  first  Monday  of  the  succeeding  term.  Between, 
then,  these  two  stated  periods,  viz,  the  date  of  the  test  and 
the  date  of  the  return,  they  are  a  lien,  and  operative  by  the 
principles  of  the  common  law,  and  may  seize  upon  any 
personal  property  belonging  to  the  defendant,  wherever  it 
aiay  be  found,  even  though  he  may  have  sold  it  in  the 
interim  to  an  innocent  purchaser  for  a  valuable  considera- 
tion; but  after  the  return  day  has  passed  they  Bxe  functus 
ofido,  unless  they  have  been  levied,  and  can  upon  no  legal 
principle  be  more  efficient  in  keeping  a  lien  upon  the  pro- 
perty of  the  defendant  than  they  could  be  in  securing  it. 
An  executioa  which  cannot  seize  property,  surely  cannot 
encumber  it  with  a  lien.  When  an  execution  has  been 
returned  nulia  bona  an  alias  may  be  issued;  from  what 
period  of  time  does  this  alias  bind  the  personal  property  of 
tlie  debtor  upon  common  law  principles?  From  its  test, 
also,  which  both  in  England  and  this  State,  by  the  common 
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law,  is  from  the  date  to  which  the  first  is  returnable,  pro- 
vided it  follows  in  succession.  ''In  all  continued  writs,  the 
alias  or  testatum  must  be  tested  the  day  the  former  was 
returnable."  Tidd's  Practice,  1023.  In  the  case  of  Da/ey 
vs.  Perry  and  others,  (9  Yerger,)  heretofore  referred  to,  it  is 
further  said,  "If  an  execution  is  returned  not  satisfied,  the 
judgment  awards  an  alias  which  bears  test  from  the  first 
day  of  the  term,  that  is  to  say,  of  the  term  to  which  the  first 
was  returnable,  and  is  a  lien  from  that  term  on  personal 
property."  Then,  inasmuch  as  a  consecutive  execution 
bears  test  from  the  day  on  which  the  one  which  preceded 
it  was  returnable,  upon  principle  and  authority  it  only 
creates  a  lien  upon  the  personal  property  of  the  defendant, 
from  that  date.  Then  we  hold  that  an  ali(zs  execution 
bearing  test  from  the  return  day  of  the  first,  does  not  oper- 
ate as  a  lien  upon  personal  property  by  relation  from  the 
date  of  the  judgment,  but  only  from  the  return  day  of  the 
first  execution. 

It  is  not  to  be  denied,  but  that  there  are  cases  adjudg- 
ed in  the  State  of  North  Carolina,  controverting  this  posi- 
tion. They  have  been  pressed  upon  this  court  as  authority. 
That  we  have  the  highest  respect  for  the  decisions  of  the 
enlightened  Supreme  Court  of  that  State  we  have  often 
given  evidence.  But  we  do  i\ot  comprehend  the  grounds 
upon  which  the  decisions  now  referred  to  are  made  to  rest. 
They  are  in  direct  conflict  with  our  own  upon  the  same 
subject,  and  we  cannot  yield  our  judgment  to  them.  The 
consequences  would,  in  our  opinion,  be  productive  of  much 
mischief;  to  hold  that  a  continuity  of  executions  without 
levy,  could  keep  up  a  lien  upon  the  personal  property  of  the 
defendant,  from  the  date  of  the  judgment  for  an  unlimited 
period  of  time,  would  produce,  as  we  are  well  satisfied, 
great  confusion  in  hindering  and  delaying  other  creditors. 
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and  in  embarrassing  the  transfer  of  personal  property  from 
one  person  to  another.  Even  the  limited  lien  given  by  the 
common  law  from  the  test  of  the  execntion  was  at  an  early 
period  considered  in  England  to  be  productive  of  mischief, 
and  it  is  abolished  by  the  statute  of  29th  Car.  2nd,  chap.  3, 
sec.  16,  which  provides  that  ^o  writ  of  execution  shall 
bind  the  property  of  goods  but  from  the  time  of  its  delivery 
to  the  sheriff  or  coroner,  who  upon  receipt  thereof,  shall 
endorse  upon  the  back  thereof,  the  day  of  the  month  and 
year  when  they  received  it."  To  follow,  then.  North  Car- 
olina's decision,  would  be  to  create  liens  upon  the  personal 
property  of  debtors  by  executions  to  an  extent  never 
dreamed  of  by  the  common  law,  as  understood  in  this  State, 
and  as  we  believe,  and  have  endeavored  to  show,  in  Eng- 
land. The  cases  are  anomalous,  and  we  are  forced  to 
repudiate  them.  We,  therefore,  think  that  the  Circuit 
Judge  erred  in  directing  the  whole  of  the  funds  obtained 
by  the  sheriff  in  the  cases  under  consideration,  to  be  appro- 
priated to  the  satisfaction  of  McClung's  execution,  to  the 
exclusion  of  those  of  the  banks,  and  direct  a/>ro  rata  distri- 
bution of  the  same  among  all  the  executions  bearing  equal 
test  and  having  thereby  equal  liens  upon  the  personal  pro- 
perty of  the  defendant. 


.x^«( 
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The  Union  Bank  i;^.  McClung  and  Wallace. 

1 .  Where  there  is  a  verdict  against  the  maker  of  a  promissory  note'  and  in 
favor  of  the  evdorserB*  the  court  has  the  power  ta  set  aside  the  verdict  in 
&vor  of  the  endoners,  and  leave  It  in  force  against  the  maker. 

S.  A  contract  for  delay  made  by  the  holder  with  the  maker  of  a  note,  without 
the  consent  of  the  endorser,  discharges  the  endorser.  This  contract  need  not 
be  ejqpreas.  If  th«  parties  act  on  the  t^rms  of  an  implied  agteement  it 
will  be  sufficient. 

LyoUf  Welcker  and  T.  A.  IL  Nelsim,  for  the  Bank. 
Sneed,  for  McClung, 
Maynard^  for  Wallace. 

TuBLET,  J.  delivered  the  opinion  of  the  court. 

On  the  30th  day  of  July,  1844,  Hugh  L.  McGking  and 
William  B.  French  made  their  promissory  note,  by  which 
they  promised  four  months  after  the  date  thereof,  to  pay  to 
Matthew  McClung,  or  order,  thirty-six  hundred  and  ninety 
dollars,  negotiable  and  payable  at  the  branch  of  the  Union 
Bank  of  the  State  of  Tennessee,  at  Knoxville.  This  was 
an  accommodation  note  drawn  fox  th.e  benefit  of  the  makers, 
Hugh  L.  McClung  and  Wm.  B.  French,  and  endorsed 
for  them  without  consideration,  by  Matthew  McClung  and 
Campbell  Wallace,  and  which  was  discounted  by  the  bank 
and  the  proceeds  placed  to  the  credit  of  the  drawers.  This 
note  at  maturity  was  dishonored  and  regularly  protested 
for  non-payment  and  due  notice  thereof  given  to  the 
endorsers. 

On  the  11th  day  of  September,  1846,  a  summons  was 
sued  out  of  the  Circuit  Court  Clerk's  office  for  the  county 
of  Knox,  bearing  test  2d  Monday  in  June,  1846,  by  the 
Union  Bank,  against  the  makers  and  endorsers  of  said  note, 
by  which  a  joint  action  of  debt  was  commenced  against 
them  for  the  sum  specified  therein,  together  with  all  costs 
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and  damages.  At  the  retom  tenn  of  the  process  a  declar- 
ation waa  filed  in  due  form  against  all  the  defendants, 
jointly.  The  defendants  severed  in  thek  pleadings.  The 
defendants,  Hogh  L.  McGlnng  and  Wm.  B.  French  pleaded 
nil  debet.  The  defendant,  Campbell  Wallace,  pleaded 
1st.  nil  debet;  2d.  That  the  note  had  not  been  duly  protested; 
3d.  That  he  had  not  been  duly  notified  of  the  demand  of 
payment  of  the  note,  and  the  dishonor  thereof;  and  4th. 
That  the  bank,  the  holder  and  legal  owner  of  said  note, 
contracted  and  agreed,  for  a  valnable  consideration,  with 
the  makers^  to  give  further  indulgence,  and  delay  the 
time  of  the  payment  of  the  same,  which  indulgence  and 
delay  were  accordingly  given,  all  of  which  was  without  the 
consent  of  the  defendant.  The  defendant,  C.  McGlung, 
administrator  of  Matthew  McGlung  (he  having  died  after  the 
endorsement  aiid  discount  of  the  note,  and  before  suit  was 
brought)  pleaded:  1st  That  he  doth  not  detain  the  sum 
demanded*  nor  any  part  thereof;  2d.  That  the  note  was 
not  duly  and  legally  protested  for  non-payment;  8d.  That 
he  was  not  duly  and  legally  notified  of  the  demand  of  pay- 
ment of  said  note,  and  its  dishonor;  4th.  That  the  bank, 
after  it  became  the  holder  and  legal  owner  of  said  note, 
contracted  and  agreed,  for  a  valuable  consideration,  with 
the  makers,  to  give  further  indulgence,  and  to  delay  the 
time  of  payment,  which  indulgence  and  delay  were  accord- 
ingly given;  and  that  this  indulgence  and  delay  were  given 
without  the  knowledge  or  consent  of.  the  said  M.  McGlung, 
deceased,  in  his  lifetime,  or  of  his  executor  since  his  death. 

On  the  plea  of  nil  debetf  filed  by  H*  L.  McGlung  and 
W.  B.  Frmioh,  the  drawers^  there  was  ijisue  jointly  made 
up:  so  was  there  upon  the  three  first  pleas  separately 
pleaded  by  the  other  two  defendants^  Campbell  Wallace 
and  G.  M.  McClung,  administrator.       , 
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f  To  the  fourth  plea  of  Campbell  Wallace^  the  plaintiff 
replied,  "that  it  did  not  contract  and  agree,  for  a  valuable 
consideration,  with  the  makers  of  said  promissory  note,  to 
give  them  further  indulgence,  and  to  delay  the  time  of  the 
payment  of  said  note,  and  did  not  accordingjy  give  such 
indulgence  and  delay  in  the  manner  and  form  as  alleged  in 
the  plea."    Upon  which  replication  there  was  issue. 

To  the  fourth  plea  of  C.  M.  McClung,  administrator,  the 
plaintiff  likewise  replied,  '^that  it  did  not  contract  and 
agree,  for  a  valuable  consideration,  with  the  makers  of  said 
promissory  note,  to  give  further  indulgence,  and  delay  the 
time  of  the  payment  thereof,  and  did  not  accordingly  give 
such  indulgence  and  delay,  in  manner  and  form,  as  alleged 
in  the  plea.**    Upon  this  replication  there  was  also  an  issue. 

Afterwards,  viz,  at  the  February  term,  1847,  of  the 
Circuit  Court  of  Knox  county,  a  jury  was  empaimelled  to 
try  all  the  several  issues  thus  made  up  between  the  plaintiff 
and  several  defendants,  which  jury  returned  a  verdict  by 
which  the  plea  of  nil  debet  pleaded  by  the  defendants, 
.  Hugh  L.  McClung  and  Wm.  B.  French,  the  makers  of  the 
note,  was  found  against  them,  and  the  debt  and  damages  due 
the  bank  assessed,  for  which  there  was  judgment  against 
them;  and  by  which  all  the  issues,  joined  upon  the  several 
pleas  of  the  other  two  defendants,  C.  M .  McClung,  admin- 
istrator, and  Campbell  Wallace,  the  endorsers,  were  found 
.  in  their  favor:  upon  which  there  was  judgment  that  they  go 
hence  and  recover  their  costs.  The  defendants,  Hugh  L. 
McClung  and  Wm.  B.  French,  being  satisfied  with  the 
verdict  and  judgment,  so  far  as  they  were  concerned,  have 
taken  no  exception  thereto.  But  the  bank,  being  dissatisfied 
with  the  finding  of  the  jury  upon  the  issues  between  it  and 
the  other  two  defendants,  the  endorsers,  C.  M.  McClung, 
administrator,  and  C/ampbell  Wallace,  moved  the  Court 
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for  a  new  trial  thereon;  which  motion  was  overruled,  where- 
upon a  bill  of  exceptions  was  signed,  and  an  appeal  in  the 
nature  of  a  writ  of  error  is  prosecuted  to  this  court  by  the 
bank  against  said  C.  M.  McCIung,  administrator,  and 
Campbell  Wallace.  The  first  question  presented  for  the 
consideration  of  the  court  upon  the  writ  of  error  arises 
upon  a  motion  to  dismiss  the  appeal  upon  the  ground,  that 
no  motion  for  a  new  trial  can  be  legally  made  against  a  part 
of  the  defendants,  in  favor  of  whom  a  verdict  has  been 
rendered,  without  also  setting  aside  the  verdict  in  favor  of 
the  plaintiff  against  the  other  two  defendants,  or,  in  other 
words,  that  inasmuch  as  the  plaintiff  has  chosen  to  hold  to 
his  verdict  as  against  Hugh  L.  McGlung  and  Wm.  B. 
French,  the  drawers,  and  judgment  thereon,  he  Shall  not 
have  a  motion  for  a  new  trial  as  to  the  other  defendants, 
C.  M.  McClung,  administrator,  and  Campbell  Wallace,  the 
endorsers,  and  that  it  was  no  error,  therefore,  in  the  Circuit 
Judge  to  overrule  such  motion,  because  a  verdict  is  an 
entire  thing  and  cannot  be  good  in  part  and  bad  in  part, 
and  cannot  be  set  aside  in  part  and  retained  in  part. 

That  this  is  true  as  to  verdicts  in  actions  against  joint 
defendants  upon  contracts  at  common  law,  cannot,  as  we 
apprehend,  be  questioned,  because  in  such  cases  all  the 
different  persons  being  chargable  in  the  same  right  and 
to  the  same  extent,  constitute  in  estimation  of  law  one 
defence,  upon  which  there  can  be  but  one  verdict  and 
one  judgment;  and  these  must  be  against  all  the  defend- 
ants, because  all  being  equally  liable,  each  one  has  the 
right  of  contribution  from  the  other  to  the  full  extent  of 
his  liability,  and  of  consequence  a  verdict  of  acquittal  as 
to  one  was  a  verdict  of  acquittal  as  to  the  other.  A  verdict 
therefore,  in  such  cases,  against  some  of  the  defend- 
ants and  in  favor  of  others,  was  an  irregular  verdict,  upon 
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which  no  judgment  could  be  given  in  favor  of  the  plaintiff; 
and  a  new  trial  was  necessarily  a  new  trial  as  to  all, 
because  the  defence  is  joint,  the  issue  is  joint,  upon  which 
there    can   be   but    one  verdict,  one  judgment  and  one 
satisfaction.    But  this  principle  of  the  common  law  has 
been  greatly  interfered  v^rith  in  our  State  by  statutory  pro- 
visions, and  to  such  an  extent,  as  to  render  it  difficult  of 
application  even  in  cases  of  joint  actions  against  defend- 
ants, chargable  in  the  same  right,  and  to  the  same  extent, 
for,  by  statute,  the  principle  of  the  common  law,  that  a 
failure  against  one  joint  defendant  is  a  failure  as  to  all,  is 
repealed,  and^  a  plaintiff  may  now  have  judgment  in  such 
cases  against  such  of  the  defendants  as  he  can  charge  by 
a  verdict,  notwithstanding  others  may  be  discharged  by  the 
same  verdict.    Whether  this  change  of  practice  would,  in 
such  cases,  warrant  the  granting  a  new  trial  to  the  plaintiff 
as  to  those  who  had  been  discharged  by  the  verdict,  with- 
out also  setting  aside  the  verdict  as  to  those  who  had  been 
charged  by  it,  is  a  question  not  without  its  difficulties,  but 
unnecessary  to  be  discussed,  as  we  think,  in  the  present 
case.    For  this,  though  in  form  a  joint  action,  is  in  reality 
not  so:  there  are  three  separate  parties  in  this  suit,  not 
liable  to  the  plaintiff  in  the  same  right,  nor  to  the  same 
extent,   and    without   privity  of  contract.    The  first  are 
Hugh  L.  McClung,  administrator,  and  Wm.  B.  French,  the 
drawers  of  the  note;  they  are  directly  responsible.    The 
second  is  the  representative  of  Matthew  McClung,  deceased, 
the  first  endorser;  he  is  collaterally  responsible;  and  the 
third  is  Campbell  Wallace,  the  second  endorser,  who  is 
also  collaterally  responsible.    The  idea  of  uniting  these 
three  as  defendants  in  one  action,  would  have  shocked  any 
old  conmion  law  special  pleader  he  would  have  considered 
it  a  symptom  of  derangement.    But  it  has  been  done  by 
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Statute.  A  statute,  however,  though  it  may  alter  the 
practice,  cannot  alter  the  nature  of  the  different  liabilities 
under  which  these  defendants  are  charged,  and  constitute 
them  one  and  the  same,  as  are  liabilities  upon  which  joint 
actions  are  maintainable  at  common  law.  It  may,  there- 
fore, give  the  joint  action  without  making  the  liabilities 
joint,  as  it  has  done  in  this  case.  There  is  no  community 
of  interest  whatever  between  these  three  classes  of  defend- 
ants: on  the  contrary,  their  positions  are,  to  a  great  extent 
antagonistic  to  each  other.  It  is  to  the  interest  of  Matthew 
McCIung  and  '  Campbell  Wallace  that  there  shall  be 
judgment  against  Hugh  L.  McClnng,  administrator,  and 
Wm,  B.  French,  because,  if  they  pay  as  drawers,  they  as 
endorsers,  are  discharged:  it  is  to  the  interest  of  Campbell 
Wallace  as  last  endorser,  that  there  shall  be  judgment 
against  the  estate  of  Matthew  McClung,  for  if  he  pay  as 
first  endorser  he,  Campbell  Wallace,  is  discharged  as 
second  endorser.  They  have,  then,  not  only  no  community 
of  interest,  but  no  community  of  defence.  Indeed,  they  do 
not  join  in  defence,  but  each  one  pleads  for  himself.  C.  M. 
McClung,  administrator,  and  Campbell  Wallace,  then, 
cannot  be  injured  by  the  verdict  which  has  charged  Hugh 
L.  McClung  and  Wm.  B.  French:  on  the  contrary,  as  has 
been  said,  they  are  benefitted  thereby.  Why,  then,  shall 
they  be  heard  to  complain  that  the  verdict  against  them  was 
not  set  aside  before  there  was  a  motion  for  new  trial?  only  be- 
cause as  it  is  argued,  it  is  a  principle  of  the  common  law,  that 
in  joint  actions  there  must  be  an  entire  verdict,  and  if  it 
be  set  aside  as  to  some,  it  nyist  necessarily  be  set  aside  as 
to  all.  Now,  we  have  seeflr  what  the  reason  is  for  this  rule 
of  the  common  law,  viz,  that  there  is  in  such  cases  a 
community  of  both  interest  and  defence,  and  that,  therefore, 
a  different  rule  could  not  consistently  prevail.    But  how 
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shall  this  rale  be  applied  to  cases  where  a  joinder  in  actions 
is  the  creature  of  arbitrary  enactment,  and  there  is  no  such 
community  between  the  defendants?    There  is  no  reason 
why  it   should.    A  question  very  similar  in  its  bearings 
arose   in  the   case    of   Sherrell  vs.   Goodrum^   and   others 
reported  in  3d  Hump.,  419.     It  was  there  argued  that  a 
judgment  is   entire,  and   being  void  as  to   some  of  the 
parties  is  necessarily  void  as  to  all.    That  was  a  case  of  a 
judgment  by  motion  against  a  Sheriff  and  his  sureties:  the 
judgment  against  the  sureties  was  void,  and  it  was  argued 
that  this  avoided  the  judgment  as  against  the  Sheriff.    In 
discussing  the  proposition,  the   Judge  who  delivered  the 
opinion,  said:  **We  deem  it  unnecessarj^  to  enter  into  a 
minute  investigation  of  the  common  law  doctrine  as  to  the 
nature  of  judgments.     What  defects    will    vitiate   them 
when,  if  ever,  they  may   be  'sustained   in  part,  and  set 
aside  in  part.    All  the  learning  upon  that  subject  resting 
upon  the   inflexible  principle,   that    things    not  perfectly 
homogeneous,  shall  not  form  the  subject  matter  of  a  judg- 
ment, that  persons  not  interested  in  the  same  subject  matter, 
in  the  same  character,  and  upon  the  same  principles,  shall 
not  be  joined  as  parties,  and  that  a  failure  to  recover  a 
judgment  against  one  shall  be  a  failure  as  to  all;  it  neces- 
sarily  follows  that  a  judgment  both  as  to  its  subject  matter 
and  its  parties  wa^  so  entire  that  it  could  in  no  point  be 
severed,  and  that   if  it  were  bad  in    part,  it  would  be 
bad  in  the  whole. 

''But  such  modifications  have  been  made  by  statute  in 
more  modem  times,  to  suit  the  convenience  of  trade  and 
commerce,  and  the  many  varied  relations  arising  out  of 
them,  producing  such  a  variety  of  shades  of  interest  in  the 
same  transaction,  and  amalgamating  them  together  in  the 
same  remedy,  that  cstses  are  constantly  arising  in  which 
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parties  who  would  not  have  been  pennitted  under  any 
circumstances,  by  the  conunon  law,  to  join  in  their  action, 
now  do  so  readily;  and  subject-matters  of  controversj'-, 
joined  only  by  a  collateral  thread,  and  which  the  common 
law  pleader  would  never  have  thought  of  uniting,  are  now 
readily  embraced  by  the  same  declaration,  so  that  it  would 
be  found  not  only  injurious,  but  destructive  of  the  rationale 
of  correct  pleading  to  apply  the  same  restricted  principle 
to  them.  Such  are  our  joint  actions  against  the  makers 
and  endorsers  of  bilk  of  exchange  .and  promissory  notes, 
all  our  judgments  «n  motion  against  sheriffs,  coroners  and 
constables,  and  their  sureties,  and  judgments  on  motion 
against  sureties  for  appeals  from  an  inferior  to  a  superior 
tribunal.  In  all  these  cases  some  of  the  parties  are  directly 
liable,  and  some  collaterally.  Suits  might  be  brought  and 
judgments  obtained  in  all  «uch  cases  against  those  who 
were  directly  liable,  without  noticing  those  who  are  collat- 
erally bound,  but  to  avoid  circuity  and  expense,  the  contrary 
course  is  permitted.  You  may  take  your  judgment  against 
a  drawer  of  a  bill  of  exchange  alone;  you  may  take  it 
JQintly  against  him  with  the  endorsers;  a  failure  to  obtain  it 
against  the  endorser  does  not  prevent  your  having  it 
against  the  maker,  though  they  be  sued  jointly.  In  the 
case  of  motions  against  sheriffs  a^id  other  officers,  they 
are  principals  responsible  for  their  own  conduct;  you  may 
take  judgment  against  them  without  noticing  their  sure- 
ftes,  and  it  is  valid;  but  for  greater  security,  judgment  is 
also  taken  against  the  sureties.  If  the  judgment  against 
them  shall  be  valid,  how  shall  it  vitiate  the  judgment 
against  the  piincipal?  Can  it  make  that  bad  which  would 
have  been  good  if  there  has  been  no  such  judgment? 
Sorely  not." 

The  reasoning  in  this  case,  though  applied  to  the  case  of 
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a  judgment  good  in  part  and  bad  in  part,  is,  in  oar  opinion, 
equally  applicable  to  verdicts  in  cases  of  the  character  now 
under  consideration.  A  jury  is  sworn  to  try  issues  made  up 
between  a  plaintiff  and  the  drawers  and  endorsers  of  a 
bill  of  exchange;  they  return  a  verdict  against  the  drawers 
but  in  favor  of  the  endorsers.  This  verdict  may  be  correct 
as  to  the  drawers  and  incorrect  as  to  the  endorsers,  and 
vice  versa.  What  shall  prevent  it  being  considered  a  |;ood 
verdict  so  far  as  it  is  found  according  to  the  evidence,  and 
bad  so  far  as  it  is  found  against  it?  And  why  shall  a  court 
before  granting  a  new  trial  as  to  those  against  whom  it  has 
been  illegally  found,  be  compelled  to  set  it  aside  as  to  those, 
a^inst  whom  it  has  beepi  legally  found,  there  being  no 
connection  of  interest  or  defence  between  them?  We  can 
perceive  none  whatever.  We  therefore  think  upon  the 
first  point,  that  the  appeal  has  been  properly  prosecuted  in 
the  case  to  this  court,  as  to  the  defendants,  C.  M.  McClung 
^^bninistrator,  and  Campbell  Wal^ce,  the  endorsers,  with- 
out having  set  aside  the  verdict  and  judgment  against  Hugh 
L.  McClung  and  Wm.  B.  French,  the  drawers,  which  had 
been  rendered  in  the  Circuit  Court,  The  second  question 
presented  for  our  consideration  arises  upon  the  judgment  of 
the  Circuit  Judge  overruling  the  motion  for  a  new  trial  of 
the  issues  between  the  defendant,  C.  M.  McClung,  adminis- 
trator, and  Campbell  VVallace,  and  the  plaintiff. 

We  have  seen  from  the  pleadings  that  there  were  three 
issues  made  up  between  the  parties  litigant,  all  of  which 
were  found  for  the  defendants,  but  it  is  only  as  to  the  last 
thad  any  dissatisfaction  is  expressed.  That  issue  involved 
the  question  whether  there  had  been  any  contract  between 
the  bank  and  the  defendants,  the  drawers  of  the  promissory- 
note,  whereby  time  had  been  extended  for  the  payment 
thereof.    The  jury   found    that    there  had  been   such  a 
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contact,  and  a  consequent  extension  of  time  for  payment 
without  the  consent  of  the  endorsers.     And  the  only  question 
now  is,  whether  there  is  testimony  upon  which  the  finding 
can    be    sustained;   the    decisions   of    this  court   haying 
uniformly  been  to  the  efiect  that  where  there  is,  we  will 
not  set  aside  the  verdict,  where  the  Circuit   Judge  has 
refused  to  do  so.    The  bill  of  exceptions  in  this  case  shows 
that  the  promissory  note,  which  is  the  foundation  of  this 
action,*  was  protested  for  non-payment  at  the  instance  of 
the  bank,  which  was  the  holder,  on  the  3d  day  of  December, 
1844,  and  notice  thereof  given  to  the  endorsers.  ^  ^ft^r  these 
steps    were  taken  the  note  remained   in   bank,  without 
further  proceeding  thereon,  or  any  notice  taken  of  it,  so  far 
as  appears  from  the  bills  of  exceptions,  until  the  82d  day  of 
September,    1845,    when  Hugh  L.  McGlung,  one   of  the 
drawers,  addressed  a  letter  upon  the  subject  thereof,  to  the 
President   and    Directors    of  the  bank,  in    substance   as 
follows:  '*I  have  been  informed  that  in  the  absence  of  some 
explanation  in  relation  to  the  matter,  some  surprise,  and 
perhaps  dissatisfaction  exists  in  your  bocurd,  that  the  notes 
drawn    by    McGlung  and  French,    and    endorsed  by  my 
brother,    Matthew    McClung,    should  remain  unpaid.      I 
assumed  individually  the  payment  of  these  notes.    My  cal- 
culations have  been  to  pay  these  notes  out  of  my  individual 
means,  and  I  have  looked  to  the  proceeds  of  the  sale  of  the 
steamboat  Frankland'as  those  which  would  at  the  earliest 
day  eome  into  my  hands.    I  believe^  independent  of  the 
boat,  that  Mr.  Van  is  entirely  good  for  the  amount  of  his 
note;  but  to  make  assurance  doubly  sure  I  have  taken  a 
lien  upon  the  boat,  with  the  privilege  of  insuring  her  for  my 
own  benefit,  and  have  her  now  insured  for  four  thousand 
dollars.     Mr.  Van  thought  during  the  fall  he  would  be  able 
to   make    me  a  heavy  payment,  but  I  have   no  right  to 
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demand  payment  till  his  note  matures,  which  will  be  early 
in  February  next.  I  hope  this  explanation  will  be  satisfac- 
tory, with  the  assurance  that  my  best  exertions  shall  be 
m&de  for  the  speedy  liquidation  of  the  claim." 

Nothing  further  appears  to  have  b^n  done  by  the  bank 
touching  the  claim,  till  the  30th  of  March,  1846,  when,  as 
is  shown  by  the  minutes  of  the  board  of  directors,  a 
committee  of  three  were  appointed  to  examine  all  notes 
under  protest,  and  report  t«  the  board  al  its  next  meeting 
for  their  action  on  the  subject,  which  conunittee  made 
report  on  the  7th  of  April,  1846,  recommending  that  certain 
bills  and  notes  be  placed  in  the  hands  of  the  bank  attorney, 
for  collection,  and  that  certain  other  notes,  among  which 
were  those  of  M cGlung  and  French,  take  the  same  course, 
unless  satisfactorily  arranged  before  time  to  bring  suit  at 
the  coming  June  term  of  the  Circuit  Court  of  Knox.  On 
the  23d  day  of  May,  1846,  Hugh  1.  McClung  again 
addressed  a  letter  to  the  board  upon  the  subject  of  these 
notes,  in  which  he  says  in  substance;  ^'I  left  home  three 
months  since  under  the  belief  that  I  should  realise  on  a 
claim  of  (8,500  due  me  by  James  S.  Van,  an  amount 
sufficient  to  pay  the  balance  due  on  the  two  notes  due  your 
bank,  on  which  my  deceased  brother  was  an  endorser. 
Failing  to  receive  anything  from  Van,  before  leaving 
Alabama,  I  virrote  to  his  father-in-law  and  partner,  Lewis 
Ross,  who  is  a  man  of  great  wealth,  offering  him  the  claim 
for  his  six  months  acceptance,  for  $6,000.  I  have  not  had 
time  yet  to  hear  from  Mr.  Ross.  Should  he  accede  to  the 
proposition,  I  will  at  once  pay  the  debt.  This  state  of 
things  existing,  I  have  just  learned  with  regret,  that  your 
cashier  has  been  directed  to  place  these  claims  in  the 
hands  of  an  attorney  for  collection.  These  instructions 
I  trust  you  will  revoke  for  the  present,  as  I  may,  before 
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another  court,  be  able  to  pay  the  debt.  In  the  mean  time, 
Judge  Alexander  will  have  returned,  and  Calvin  M. 
McClung,  my  brother's  administrator,  will  visit  this  place, 
and  I  think  among  hands,  we  cati  make  such  arrangements 
as  will  give  satisfaction  to  all  parties/' 

On  the  26th  day  of  May,  1846,  as  appears  from  the 
minutes  of  the  board,  an  order  was  made  in  substance  as 
follows:  ^Because  it  is  suggested  to  the  board  that  all  the 
parties  in  the  case  of  the  McClnng  and  French  notes 
cannot  be  served  with  process  before  the  coming  Circuit 
Court,  the  notes  are  not  required  to  be  handed  out 
by  the  cashier  for  collection,  unless  on  conferring  with  the 
bank  attorney  he  should  be  advised  that  the  delay  would 
jeopard  the  safety  of  the  claim."  And  on  the  2d  day  of 
Jnne  the  cashier  reported  to  the  board  that  he  had  had  a 
conference  with  the  bank  attorney,  who  advised  that  in  his 
belief  a  delay  to  commence  suit  on  said  notes  at  the 
ensuing  Circuit  Court  would  not  jeopard  the  safety  of  the 
notes. 

The  bill  of  exceptions  further  shows  that  A.  M-  White, 
the  Cashier  of  the  bank,  was  examined  as  a  witness,  and 
proved  in  substance,  that  Hugh  L.  McClung,  before  the 
notes,  the  subject-matter  of  this  controversy,  fell  due,  had 
proposed  that  said  notes  should  remain  in  bank  without 
renewal,  and.  he  be  permitted  to  pay  the  calls  and  interest 
upon  them  as  though  they  were  renewed  regularly,  and  that 
his  name  should  not  be  dishonored  thereby  in  bank.  This 
proposition  was  known  to  the  directors,  but  no  action  was 
taken  upon  it,  nor  did  witness  agree  that  he  would  do  so. 
There  were  other  notes  in  bank  to  which  Hugh  L.  McClung^ 
was  a  party,  and  which  were  renewed  after  the  protest  of 
the  note  in  controversy,  and  it  was  considered  by  the  board 
that  the  name  of  Hugh  L.  McClung  was  not  dishonored  by 
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said  protest,  and  that  in  the  opinion  of  the  witness,  the  rule 
dishonoring  the  name  of  persons  under  protest  was  not 
enforced  against  McClung  in  consequence  of  his  said 
request.  Witness  also  proved  that  on  the  29th  day  of 
November,  1844,  he  received  from  Hugh  L.  McClung  as  a 
part-payment  of  the  note  sued  on  9165,  and  $4  78  cost,  and 
$29  10  interest  accruing  up  to  the  19th  day  of  March,  1845, 
ensuing,  but  that  he  did  not  make  any  promise  or  agree- 
ment at  that  time  that  the  payment  of  the  note  should  be 
postponed,  or  that  suit  thereon  should  be  delayed;  and  also 
that  there  had  been  no  contract  or  agreement  between  the 
board  and  McClung  for  the  del&y  of  payment  or  the 
non-collection  of  the  debt  by  suit. 

This  is  the  substance  of  the  proof  upon  the  issue,  the 
finding  of  which  is  sought  to  be  set  aside  by  the  plaintiff  as 
being  against  evidence. 

Let  us  sum  up  the  results  as  established  by  this  proof. 
The  note  was  dishonored  on  the  3d  day  of  December,  1844, 
by  protest.  On  the  19th  day  of  November,  1844,  before  the 
note  was  dishonored,  the  cashier  of  the  bank  received  in 
part-payment  thereof,  the  sum  of  8165  principal,  and  the 
further  sum  of  829  10  interest,  calculated  up  to  the  29th 
day  of  March,  1845,  ensuing.  Previous  to  this  payment  of 
principal  and  interest,  McClung  had  proposed  to  the  bank, 
to  let  said  notes  remain  in  bank  without  renewal,  and  he  be 
permitted  to  pay  the  calls  and  interest  upon  them  as  though 
they  were  renewed  regularly,  and  that  his  name  should  not 
be  dishonored  thereby.  Now,  it  is  the  fair  inference  that 
this  payment  of  debt  and  interest  was  made  in  compliance 
with  this  proposition.  The  note  was  near  maturity  when  it 
was  made,  and  if  the  payment  were  not  intended  to  be  in 
satisfaction  of  a  call  of  principal  and  interest,  as  if  the 
note  had  been    actually    renewed,  why   pay   interest  in 
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advance?  If  it  .were  not  intended  that  the  note  ^ould  run 
another  four  months,  why  receive  accruing  interest  for  those 
four  months?  It  is  true  that  White,  the  cashier,  proves  that 
there  was  no  contract  or  agreement  between  either  the 
board  of  directors  or  himself  and  McClung  that  the  note 
should  continue  to  run  upon  the  payment  of  such  call  and 
interest,  but  then  he  manifestly  means  an  express  contract 
to  that  effect,  for  that  both  he  and  the  directors  tacitly 
acceded  to  the  proposition  of  McClung,  is,  we  think, 
incontrovertible,  otherwise,  why,  in  violation  of  a  well 
known  bank  custom  continue  to  renew  other  paper  upon 
which  was  the  name  of  Hugh  L.  McClung?  Why  not 
have  dishonored  him  as  they  dishonored  others?  The 
cashier  himself  tells  us  that  he  believes  that  it  was 
because  of  this  proposition.  Then,  these  two  facts,  viz, 
the  reception  of  the  interest  in  advance  for  four  months, 
and  the  continuation  of  Hugh  L.  McClung's  credit  in  bank, 
are,  in  our  opinion,  sufficient  evidence  of  a  tacit  acceptance 
of  his  proposition  that  the  notes  should  lie  over  without 
renewal  upon  the  payment  of  call  and  interest  at  four 
months,  and  this  to  be  done  without  dishonoring  his  name. 
It  seems  to  us  that  the  reason  the  arrangement  was  made 
was  this:  Matthew  McClung,  the  first  endorser,  was  dead; 
it  w^as,  therefore,  found  difficult  to  renew  the  note,  as  the 
bank  was  either  unwilling  to  substitute  another  endorser 
in  his  place,  or  it  might  not  have  been  convenient  for  the 
drawers  to  procure  one,  and  it  was  convenient  that  delay 
might  be  procured  by  protesting  the  note,  fixing  the 
liability  of  the  endorsers,  and  then  permitting  it  to  remain 
in  bank  without  renewal,  upon  the  drawers  continuing 
every  four  months  to  pay  up  call  and  interest,  as  they  would 
have  had  to  do  if  the  note  had  been  regularly  renewed;  and 
it    was   supposed    that  such   an    arrangement  could    be 
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effected  without  danger  of  releasing  the  endorsers,  provided 
the  bank  entered  into  no  express  contract  with  the 
drawers  for  such  delay.  It  is  not  necessary  that  there 
should  be  a  positive  agreement  to  accept  of  the  proposed 
terms  of  a  contract;  an  implied  one  will  do,  and  this  impli- 
cation is  fairly  inferable,  where  the  parties  proceed  and 
act  upon  the  proposed  terms  (as  in  this  case)  in  the  manner 
they  would  have  done,  provided  there  had  been  an  express 
agreement  to  that  effect.  The  reason  why  the  holder  of  a 
note  or  bill  shall  not  contract  for  delay  with  the  maker 
without  discharging  the  endorser  is  because  such  contract 
is  to  the  detriment  of  the  endorser.  To  hold  that  he  may 
give  such  delay  upon  an  implied  agreement,  and  receive  in 
advance  his  accruing  interest  for  such  delay,  without 
releasing  the  endorsers,  would  be  to  deprive  them  of  a 
principle  of  security  guarantied  to  them  by  law,  and 
this  upon  a  mere  quibble.  Now,  in  this  case,  if  the 
bank,  when  it  received  the  partial  payment  and  the 
accruing  interest,  had  in  usual  form  of  business  renewed 
the  note,  the  endorsers  would  have  been  discharged, 
because  others  would  have  been  substituted  in  their  place; 
and  shall  it  be  heard,  that  all  the  effect  of  a  renewal  shall 
be  had  by  tacit  consent,  without  the  knowledge  or  consent 
of  the  endorsers,  and  they  be  still  held  responsible?  Such 
a  holding  would  be  shocking  to  common  sense. 

Under  all  the  circumstances  of  the  case  then,  we  think 
that  the  jury  were  warranted  in  finding  the  verdict  they 
did  upon  the  issue;  that  there  is  sufficient  p^of ;  and  that 
the  Circuit  Judge  committed  no  error  in  refusing  to  grant 
the  plaintiff  a  new  trial,  and  we  therefore  affirm  the 
judgment. 
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Hampton  &  Knox  vs.  Allibon. 

A  justice  of  the  peace  endorsed  the  folio viring  on  an  execution:  "For  want  of 
an  officer  I  do  hereby  deputise  William  Hampton  to  execute  the  within 
process  and  return  it  according  to  law.*'  This  is  a  valid  deputation  and 
conferred  on  Hampton  the  power  to  execute  the  precept. 

Allison  sued  Knox  &  Hampton  in  the  Circuit  Court  of 
Monroe  county,  in  trover,  for  the  value  of  a  horse  and  other 
chattels.  There  was  a  plea  of  not  guilty  and  issue.  On 
the  trial  before  Judge  Keith  the  defendants  proved  the 
seizure  of  property  by  virtue  of  two  executions  against 
Allison  in  favor  of  Knox,  issued  by  a  justice  of  the  peace. 
The  justice  who  issued  the  executions  deputised  William 
Hampton  to  execute  them.  Hampton  did  execute  by  the 
seizure  and  sale  of  the  property  in  question. 

The  plaintiff  proved  that  the  name  "William"  was 
not  inserted  by  the  justice  of  the  peace,  but  was  placed 
before  "  Hampton "  by  some  other  person,  not  in  the  pres- 
ence of  the  justice  of  the  peace. 

The  presiding  Judge  charged  the  jury  that  a  justice  of 
the  peace  had  no  authority  to  deputise  any  private  person 
to  execute  a  precept,  and  that  his  deputation  was  void  and 
that  Hampton  had  no  authority  to  seize  and  sell  the  pro- 
perty in  cqptroversy  by  virtue  of  it.' 

Verdict  and  judgment  for  plaintiff. 

Stephens,  for  plaintiffs  in  error. 
Heiskell,  for  the  defendant  in  error. 
McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error,  who  were  defendants  below,  were 
sued,  in  trover,  for  the  conversion  of  the  property 'described 
in  the  declaration.  On  the  trial,  they  read,  and  relied  upon 
in  justification,  two  executions,  in  debt,  issued  by  a  justice 
of  the  peace  against  defendant  in  error,  by  virtue  of  which 
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the  property  was  seized  and  sold  as  his  property,  by  Hamp- 
ton, and  purchased  by  Knox.  On  each  -of  said  executions 
is  the  following  endorsement,  made  by  the  justice,  under  his 
hand  and  seal,  viz:  "For  the  want  of  an  officer,  I  do  hereby 
deputise  William  Hampton  to  execute  the  within  process, 
and  return  it  according  to  law." 

His  Honor,  the  Circuit  Judge,  instructed  the  jury,  in  sub- 
stance, that  a  justice  of  the  peace  had  no  power  or  author- 
ity to  appoint  a  private  person,  or  any  other  than  a  regular 
officer,  to  execute  final  process  of  execution,  against  a  judg- 
ment debtor:  that  such  an  appointment  woufd  be  illegal 
and  void,  and,  consequently,  would  be  no  protection,  or  jus- 
tification, to  the  person  acting  under  it. 

The  only  question  necessary  to  be  determined  is,  whether 
or  not  the  justice  was  empowered  by  law,  to  deputise  Hamp- 
ton to  execute  said  process. 

The  act  of  1741,  ch.  5,  sec.  9,  provides,  that  "  It  shall  and 
maybe  lawful  for  any  justice  of  the  peace  within  this  State, 
to  direct  any  such  precept  or  mandate  "  (issued  by  him)  "  in 
the  absence  of,  or  for  want  of  a  constable,  to  any  person, 
not  being  a  party,  who  shall  be  obliged  to  execute,  or 
endeavor  in  the  best  manner  he  can,  to  execute  the  same, 
under  the  like  penalty  any  constable  shall  be  liable  to,  by 
virtue  of  this  act,  to  be  recovered  and  applied  as  aforesaid.'' 

It  is  probably  true,  as  has  been  argued,  that  the  act  refer- 
red to  was  merely  declaratory  of  the  common  law,  and  con- 
ferred upon. constables  no  other  or  greater  authority  than 
was  previously  possessed :  and  that  as,  at  common  law,  the 
general  duty  and  power  of  constables,  were  merely  "to 
keep  the  King's  peace  in  their  several  districts,"  the  power 
conferred  upon  the  justices  by  the  9th  section  was  intended, 
and  should  be  construed,  to  extend  and  apply  only  to  **  pre- 
cepts or  mandates  "  in  criminal,  and  not  in  civil  cases. 
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If  the  construction  of  this  section  were  a  new  question, 
we  should  perhaps  feel  no  hesitation  in  assenting  to  the  cor- 
rectness of  the  construction  contended  for.  But,  conceding 
that  the  9th  section  was  originally  intended  ^o  apply  only  to 
process  in  criminal  cases,  it  is  not  to  be  questioned,  that  the 
term  "precept"  used  therein,  comprehends  and  properly 
applies  to  civil  process,  equally  as  to  criminal.  And  it  is  as 
little  to  be  questioned,  that  the  understanding  and  practice 
of  the  profession,  and  tribunals  of  justice,  from  a  period 
co-existent  with,  if  not  anterior  to,  the  organization  of  our 
State  government,  has  been  in  opposition  to  the  construc- 
tion now  insisted  upon.  And  although  we  might  feel  satis- 
fied that  this  was  a  mistaken  and  wholly  erroneous  exposi- 
tion of  the  law,  in  the  first  instance,  yet  so  long  an  acqui- 
escence, by  the  courts,  has  given  it  a  sanction  which,  we 
think,  ought  not  now  to  be  questioned.  As  said  by  the  court 
in  the  case  of  Stuart  vs.  Laird^  1  Cranch.  R.,  p.  300-309 — 
**  It  is  a  contemporary  interpretation  of  the  most  forcible 
nature — a  practical  exposition  too  strong  and  obstinate  to 
be  shaken  or  controlled."  In  this  view  we  are  of  opinion, 
that  the  justice  was  empowered  to  depute  a  private  person, 
as  a  special  officer,  to  execute  said  process ;  and  although  it 
would  have  been  more  formal  and  proper  to  have  directed 
it  to  the  person  by  name,  yet,  we  regard  the  manner  of  ap- 
pointment, in  this  case,  as  in  substantial  accordance  with 
the  law.  The  question  as  to  filling  the  blank  with  the 
christian  name  of  the  special  officer,  may  not  be  free  from 
difficulty,  but  it  does  not  arise  upon  this  record. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 


y 
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Smith  vs.  Keith. 

Where  the  defendant  in  ah  execution  paid  commlssionB  to  a  constable,  with 
an  agreement  that  the  constable  shoald  refund  such  commifisions,  if  he  was 
not  entitled  to  them,  it  is  held  that  this  was  a  valid  ag^reemeut,  and  that  if  the 
constable  was  not  entitled  to  them,  the  defendant  was  entitled  to  recover  them 
back. 

Keith  sued  Smith  by  warrant,  and  judgment  was  ren- 
dered •  for  tlie  plaintiff.  The  defendant  appealed  to  the 
circuit  court  of  Anderson,  and  the  matter  in  controversy 
was  submitted  to  a  jury,  under  the  direction  of  Judge 
Alexander,  where  a  verdict  and  judgment  were  rendered 
for  the  plaintiff. 

The  defendant  apppealed. 

Rodgers;  for  the  plaintiff  in  error. 

Maynard  and  Lyon,  for  the  defendant  in  error. 

TuKLEY,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Smith,  had  a  judgment  against  the 
defendant  Keith,  upon  which  an  execution  had  been  issued^ 
and  placed  in  the  hands  of  an  ofEcer,  for  collection.  Keith 
paid  the  money  to  Smith,  and  took"  his  receipt  for  it;  the 
constable  nevertheless  claimed  commissions  on  the  amount 
of  the  judgment,  the  same  as  if  he  had  collected  it  him- 
self. Keith  refused  to  pay  them,  alledging  as  a  reason 
therefor,  that  the  constable  was  not  entitled  to  com- 
missions for  money  which  he  had  not  collected.  Smith 
thought  otherwise,  and  agreed  with  Keith,  that  if  he  would 
pay  the  amount  of  the  commissions  claimed  by  the  con- 
stable, and  it  should  turn  out  upon  submitting  the  question 
to  Judge  Alexander,  (at  that  time  a  practicing  lawyer,) 
that  he  was  not  legally  entitled  to  receive  them,  he  would 
himself  repay  them  to  him.  Upon  this  agreement,  Keith 
paid  the  amount  claimed,  to  the  constable:  the  question  as 
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to  the  legality  of  the  payment  was  afterwards  submitted 
to  Jadge  Alexander  and  determined  by  him  against  the 
constable,  whereupon  Keith  claimed  of  Smith  the  amount 
paid  by  him  to  the  constable  upon  the  agreement  between 
them,  which  Smith  refused  to  pay,  and  this  action  is 
brought  for  its  recovery. 

It  is  contended  that  the  agreement  to  refund,  entered 
into  by  Smith  with  Keith,  is  nudum  pactum^  and  as  such 
cannot  be  enforced  by  action.  We  think  otherwise ;  the 
money  was  paid  by  Keith  upon  the  agreement  of  Smith  to 
refund  it  if  there  were  no  law  by  which  the  constable 
was  entitled  to  it.  There  most  clearly  is  none ;  and 
Smith's  contract  to  refund  in  such  case  is  obligatory  upon 
him,  and  is  supported  by  a  good  consideration,  viz,  the 
payment  of  the  mone^  by  Keith  to  the  constable.  We 
therefore  affirm  the  judgment  of  the  circuit  court. 


Bell  vs.  Gamble  and   Montgomery,  admits. 

Where  a  note  was  signed  and  deliyered,  with  an  understanding  that  it  should 
not  be  enforced;  a  Court  of  Chancerj  will  not  permit  its  enforcement. 

Hewet  executed  a  note  to  Thompson,  and  Thompson 
brought  the  note  to  Bell  and  requested  him  to  sign  it.  Bell 
signed  it,  with  an  understanding  that  he  was  not  to  be 
held  responsible  thereon.  Hewet  was  the  father-in-law 
of  Bell,  and  the  administrator  of  the  estate  of  Bell's  father. 
Bell  signed  the  note,  with  the  purpose  of  enabling  him 
successfully  to  urge  on  Hewet  the  payment  of  it.  Thomp- 
son died,  and  Gamble  and  Montgomery  adminisj;ered  on 
his  estate.  They  sued  Bell,  and  during  the  pendency  of 
the  suit.  Bell  filed    this  bill  in  the  Chancery    Court  at 
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Knoxville,  praying  an  injunction  against  the  further  prose- 
cution of  the  proceeding  at  law.  At  the  hearing  on  the 
proof,  the  presiding  Chancellor  (Williams)  granted  a  per- 
petual injunction,  in  conformity  with  the  prayer  of  the 
bilL 

The  defendants  filed  a  transcript  of  the  record  in  the 
office  of  the  Clerk  of  the  Supreme  Court,  and  assigned 
errors  for  the  reversal  of  the  decree  in  the  Chancery  Court. 

T.  Lyon^  for  complainant. 

H.  Maynardf  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  bill  alledges  that  Nathaniel  Hewet,  the  step*father 
of  the  complainant,  was  indebted  to  one  Jesse  Thompson, 
in  the  sum  of  three  hundred  and  thirty-seven  dollars  and 
eighty-eight  cents,  for  which,  said  Thompson  took  Hewct's 
note  ;-»-that  aftet.  said  note  was  taken,  Thompson  applied 
to  the  complainant,  then  a  young  man,  about  twenty  years 
old,  to  sign  the  note  also — ^which  the  complainant  declined 
to  do.  Thompson  then  told  complainant,  that  he  did  not 
wish  to  hold  him  responsible,  but  that  he  was  apprehensive 
Hewet  was  mis-managing  his  affairs,  and  that  he  was 
afraid  of  the  loss  of  the  debt,  and  wished  the  signature 
of  the  complainant,  only  for  the  purpose  of  engaging  him 
to  give  the  debt  some  attention,  and  to  urge  Hewet  to  pay 
it.  Upon  these  assurances,  complainant,  confiding  in  said 
Thompson,  agreed  to  sign,  and  did  execute  said  note* 
Thompson  has  died,  and  the  defendants  are  his  adminis- 
trators, and  have  sued  on  the  note.  Complainant  declines 
relying  on  and  pleading  his  infancy  at  the-  time  the  note 
was  executed.  \ 
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The  allegations  of  the  bill  are  substantially  proved, 
and  we  think  constitute  a  good  ground  for  enjoining  the 
enforcement  of  this  note  against  the  complainant. 

If  Thompson  was  living,  and  was  to  attempt  to  enforce 
an  obligation  thus  procured,  it  would  be  a  gross  fraud. 
And  although  these  administrators  are  not  chargeable  with 
any  intentional  wrong,  yet  this  note  on  the  complainant, 
so  executed,  can  have  no  more  obligatory  effect  on  him, 
in  their  hands,  than  it  would  have  had  in  the  hands  of 
their  intestate. 

Affirm  the  decree. 


Turner  vs.  The  State. 

The  caption  to  an  enditftment  states  that  the  grand  jurors  were  "balloted 
for,  eleSted,  tried,  and  sworn."  This  is  a  satisfactory  statement,  that  the 
jury  was  composed  of  qualified  men. 

Sneedj  for  the  plaintiff  in  error. 
Attorney  General,  for  the  State. 

McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

The  only  point  in  this  case  seriously  urged,  or  necessary 
to  be  considered  of,  is,  that  the  record  does  not  show 
that  the  persons  composing  the  grand  jury,  were  legally 
qualified  jurors.  The  record  informs  us,  that  the  jurers 
were  *  balloted  for,  elected,  tried,  and  sworn,*'  but  it  does 
not  state,  in  terms,  as  is  the  more  usual  and  formal  prac- 
tice— ^that  they  were  **  good  and  lawful  men,  and  citizens 
of  the  county  of  Claibourn,"  and  this  omission  constitutes 
the  objection  relied  upon  in  argument.  This  objection 
cannot  be  maintained.    The   language  of  the  record,  by 
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its  own  proper  force  and  meaning,  necessarily  imports 
the  jurors  were,  in  all  respects,  legal  and  qualified  jurors. 
The  record  shows  that  the  jurors  were  "tried,**  and  the 
judge  being,  under  our  system,  the  trier  of  the  competency 
of  jurors,  we  must  presume  that  the  persons  elected,  were 
found,  upon  trial,  to  possess  all  the  qualifications  required 
bv  law.  To  hold  otherwise  in  this  case,  would  be  in  viola- 
tion  of  principle,  and  productive  of  much  mischief.  Sec  1 
Yer.  215;  Bac.  Abr.  572. 

Let  the  judgment  be  aiHrmed. 


Newman  vs.  Rodgess. 

1.  A  tertiorarif  when  eougfht  for  the  purpose  of  revising  tiie  jitdglhent  of  a 
Justice  of  the  Peace,  must  be  applied  for  before  the  expiration  of  the  first 
term  of  the  Circuit  Court  occurring  after  the  rendition  o{  the  justice's 
judgment,  unless  sufficient  cause  be  shown  for  the  delay. 

d.  Where  the  defendant  made  a  proposition  of  compromise  to  the  attorney  of 
the  plaintiff,  and  could  not  ascertain  whether  the  proposition  was  accepted 
or  rejected  in  consequence  of  the  absence  of  the  plaintiff's  attorney,  until 
after  the  expiration  of  the  next  succeeding  term  of  the  Circuit  Court ;  it 
is  held  that  this  was  not  sufficient  excuse  for  the  delay. 

Rodgers  obtained  judgment  against  Newman  before  a 
justice  of  the  peace  for  Knox  county.  Newman  obtained 
a  writ  of  certiorari.  A  motion  was  made  at  the  June 
term,  1847,  to  dismiss  the  petition.  The  motion  prevailed, 
and  the  motion  was  dismissed  by  the  presiding  judge, 
Alexander.  The  defendant  at  the  same  term  offered 
a  supplemental  petition,  and  moved  that  it  be  accepted 
as  an  amendment  to  his  original  petition.  This  motion 
was  overruled.    Judgment  was  rendered  for  the  plaintiff. 

The  defendant  appealed. 
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Lyorij  for  the  plaintiff  in  error. 
RodgerSj  for  the  defendant  in  error. 

McKiNNEYy  J.  delivered  the  opinion  of  the  court. 

We  do  not  think  the  Circuit  Court  erred  in  this  case^ 
either  in  dismissing  the  petition,  or  in  refusing  to  allow 
the  amendment  offered  to  be  filed.  It  is  conceded,  and 
such  is  the  well-established  rule,  that  a  certiorari^  ^hen 
sought  to  be  used  as  a  substitute  for  an  appeal,  must  be 
applied  for  at  the  first  term  of  the  Circuit  Court  after  the 
rendition  of  the  justice's  judgment,  unless  some  sufficient 
cause  for  delay  be  shown  in  the  petition.  Does  the 
amended  petition,  offered  to  be  filed  in  this  case,  present 
any  such  cause?  we  think  not.  The  magistrate's  judg- 
ment was  rendered  on  the  29th  day  of  August,  1846. 
From  this  judgment  Newman  attempted  to  prosecute  an 
appeal,  which  was  dismissed  at  the  October  term,  1846, 
of  the  Circuit  Court  of  Knox  county,  as  having  been 
irregularly  obtained,  afler  the  expiration  of  the  time  al- 
lowed by  law  for  granting  an  appeal.  The  petition  for  the 
certiorari  and  supersedeas  was  not  filed  till  the  4th  day 
of  June,  1847,  a  period  of  nearly  eight  months  after  the 
appeal  was  dismissed.  In  the  amended  petition  offered 
to  be  filed  at  the  Jane  term,  the  petitioner  attempts  to 
excuse  his  neglect  to  present  his  application  to  the  pre- 
ceding February  term  of  said  court,  upon  the  ground, 
that  he  was  absent  in  Washington  county,  attending  to 
some  matter  of  business,  at  the  October  term,  1846,  and 
remained  absent  for  some  time ;  that  upon  returning  home, 
and  ascertaining  that  his  appeal  had  been  dismissed,  he 
proposed  to  the  attorney  of  Rodgers — in  order  to  avoid 
further  litigation — to  compromise  the  matter  by  paying 
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half  the  amount  of  the  judgment  rendered  against  him ; 
that  the  attorney  promised  that  he  would  write  to  Rodgers, 
and  advise  him  to  accept  the  terms  offered :  but  that  owing 
to  the  absence  of  the  attorney  on  professional  duty,  or  some 
other  cause,  he  was  unable  to  see  said  attorney,  or  to 
ascertain  that  his  proposition  had  been  rejected  until 
some  time  after  the  February  term  of  said  court.  If  this 
excuse  was  admitted  to  be  sufficient,  there  would  be  no 
end  to  litigation.  Upon  ascertaining  that  his  appeal  had 
been  dismissed  it  was  incumbent  upon  Newman,  promptly 
and  without  delay,  to  have  taken  steps  to  have  his  cause 
removed  into  the  Circuit  Court  by  certiorari.  The  plaintiff 
was  within  his  reach,  and  if  he  desired  to  propose  a 
compromise,  the  overture  should  have  been  made  to  the 
plaintiff,  or  to  some  properly  authorized  agent,  and  not 
to  the  attorney  who  had  obtained  the  judgment,  who, 
in  virtue  of  his  retainer,  merely  as  an  attorney  to  sue 
for  and  collect  the  money,  had  no  authority  whatever  to 
receive  or  consider  of  such  a  proposition.  No  act  was 
done  by  the  plaintiff  Rodgers  to  warrant  Newman  in 
delaying  his  application ;  for  It  does  not  even  appear  that 
the  proposition  for  compromise  was  ever  communicated 
to  him ;  nor  did  anything  in  the  conduct  of  the  attorney, 
had  he  been  properly  empowered  to  act  in  the  matter, 
iurnish  a  pretext  for  the  delay  in  this  case.  No  delay 
was  stipulated  for — nor  was  an}rthing  said  or  done  by 
the  attorney  to  mislead  Newman,  or  to  excuse  him  for 
omitting  the  diligent  pursuit  of  his  proper  remedy. 

To  sustain  the  application  of  the  plaintiff  in  error  in 
this  case,  would  be  to  contravene  the  uniform  current  of 
decisions  upon  this  subject,  to  encourage  gross  negligence, 
and  promote  interminable  litigation. 

The  judgment  will  be  affirmed. 
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Where  a  deed  is  executed ,  conTeying  estate  for  the  secarity  of  notes  en- 
dorsed by  dlflbront  indiTidnals,  a  coart  of  Chancery,  at  the  instanoe  of 
any  of  the  endeners,  will  compera  fro  rata  distribution  of  the  proceeds 
of  the  tmsC  sale. 

P.  B.  ADderson  executed  and  delivered  two  notes  to 
the  Bank  of  the  State  of  Tennessee.  One  of  these  notes 
was  endorsed  by  D.  D.  Anderson  and  O.  6.  Murrell,  and 
the  other  by  A.  Anderson  and  one  W.  P.  H.  McDermott 
A  deed  of  trust  was  Executed  to  the  Bank  to  secure  the 
payment  of  these  debts.  The  deed  conveyed  a  tract  of 
land,  lying  in  Hawkins  county,  to  a  trustee,  and  authorized 
him  to  sell  and  pay  the  proceeds  to  the  Bank,  in  satisfaction 
of  such  debts.  The  notes  fell  due,  were  protested,  and 
the  land  was  sold,  and  the  proceeds  applied  to  the 
satisfaction  of  the  note,  on  which  Anderson  and  Murrell 
were  endorsers, — suit  was  commenced  against  McDermott, 
and  judgment  rendered  against  him.  The  principal  being 
insolvent,  McDermott  filed  this  bill  in  the  Chancery  Court, 
praying  that  the  proceeds  of  the  sale  of  the  trustee,  should 
be  appropriated,  pro  rata^  to  the  satisfaction  of  both  debts 
and  on  the  hearing  the  Chancellor  so  decreed.  From 
this  decree  the  defendant  appealed.  » 

T.  Lyotiy  for  the  complainant. 

Anderson  was  principal  on  both  these  notes,  and  his 
endorsers  were  merely  sureties,  as  regards  their  relation 
to  the  principal  and  to  the  creditor ;  and  all  the  equities, 
subsisting  between  principal  and  sureties,  and  surety  and 
creditor,  obtain  in  this  case. 

The  debt  is  the  principal,  and  the  mortgage  is  the 
incident.  The  mortgage,  in  this  case,  was  made  for  the 
security  of  both  debts,  and  though  given  directly  to  the 
creditor,  incores  ratably  to  the  benefit  of  the  endorsers 
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of  each  note.  We  are  obliged  to  presume  that  the  en- 
dorsers knew  of  this  mortgage,  and  that  such  knowledge 
influenced  their  action.  A  creditor  who  has  personal 
security  and  a  pledge  or  fund  is  not  obliged  to  proceed 
against  the  fund,  but  is  at  liberty  to  proceed  against  the 
surety  personally,  but  in  such  case  the  surety  may  compel 
the  creditor,  when  his  debt  is  paid,  to  subject  the  fund 
for  his  benefit,  Burge  on  Sur.,  324;  6  Vesey,  714;  1  Story's 
Eq.  §  640. 

In  this  case,  had  the  Bank  proceeded  on  its  personal 
security  alone,  and  collected  both  debts,  the  surety  on 
each  note  would  have  beete  entitled  to  be  substituted  to 
the  rights  of  the  creditor,  and  to  have  his  note  ratably 
paid  out  of  the  fund ;  and  no  priority  of  payment  to  the 
creditor  would  have  given  one  an  advantage  over  the 
other. 

Had  the  complainant,  in  this  case,  after  default  by  the 
principal,  voluntarily  paid  the  debt,  for  which  he  was 
surety,  it  cannot  be  questioned  he  would  have  been  entitled 
to  be  subrogated  to  the  rights  of  the  creditor,  and  had 
the  pledge  sold  and  applied  ratably  to  his  debt.  4  J.  Ch. 
R.,  122;  2  Story  Eq.  §  549-50. 

From  a  like  principle  it  follows,  that  the  creditor  had 
no  election  as  to  which  debt  he  should  apply  the  fund 
mortgaged — it  having  been  pledged  for  the  security  of 
both  debts — in  derogation  of  the  equitable  rights  of  either 
of  the  sureties. 

The  right  of  contribution  between  co-sureties  and  of 
substitution,  does  not  depend  upon  contract,  but  upon  a 
principle  of  equity — except  only  so  far  as  a  contract  may 
be  implied  from  a  knowledge  of  that  principle.  14  Vesey, 
160. 
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IL  H.  HyndSf  for  the  defendant. 

It  is  the  right  of  the  debtor  to  make  the  application  of 
the  payments ;  on  his  omitting  to  do  so  the  power  belongs 
to  the  creditor.  If  this  power  be  exercised  by  neither,  it 
becomes  the  duty  of  the  court.  In  this  event,  an  equitable 
application  should  be  made.  It  being  equitable  that  the 
whole  debt  should  be  paid,  it  is  not  inequitable  to  extinguish 
first  those  debts  for  which  the  security  is  most  precarious. 
Field  vs.  Holland,  6  Granch,  8,  2  Cond.  Rep.,  285 ;  United 
States  vs.  January,  7  Cranch,  572. 

Van  Dyke^  for  complainant. 

The  right  of  a  person,  owing  money  under  several 
contracts,  to  apply  a  payment  to  whichever  debt  he 
chooses,  may  be  exercised  without  any  express  direction 
being  given  at  the  time.  A  direction  may  hp  evidenced 
by  circumstances,  as  well  as  by  words.  Taylor  vs.  Sandi- 
ford,  7  Wheaton,  18 ;  Cond.  Rep.,  209. 

The  rules,  as  to  the  application  of  payments  by  debtors 
or  creditors,  in  the  ordinary  transactions  of  business,  do 
not  apply  to  a  case  where  different  sureties  are  interested 
under  different  distinct  obligations.  United  States  vs. 
EckfordFs  ext^s,  1  Howard  250 ;  7  Cranch  572. 

Where  there  is  a  general  assignment  of  a  debtoi^s  pro- 
perty, for  the  benefit  of  his  creditors  and  the  priority  of  the 
United  States  attaches,  they  having  various  debts  due  by 
bond  with  different  sureties,  all  payments  made  by  the 
assignees,  are  to  be  applied  pro  rata  to  all  the  debts  of 
the  United  States.  5  Mason,  455 ;  1  Wheel.  Eq.  Dig.,  166 ; 
11  Vez.  jr.,  12,  22. 

The  trustee,  in  this  case,  was  the  agent  of  the  debt- 
or,  P.  B.  Anderson;   the  special  agent    had   particular 
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instructions  how  to  apply  the  proceeds  of  the  sale  of  the 
land,  those  directions  were  set  forth  in  the  deed  of  trust — 
the  money  was  to  be  applied  to  the  payment  of  both 
debts — ^the  deed  of  trust  was  registered,  therefore  the  de- 
fendants had  notice  of  how  the  proceeds  of  the  sale  of 
the  lands  were  to  be  applied. 

The  debtor  has  the  right  to  make  the  application  of 
payments.  6  Cranch,  8 ;  9  Wheaton,  720 ;  4  Mason,  335 ; 
7  Cranch  575 ;  2  Vem.  606. 

The  trustee,  who  was  a  mere  agent,  had  no  right  to 
make  any  application  of  the  money,  other  than  as  he 
was  directed  by  the  deed  of  trust — ^the  deed  of  trust  was 
his  letter  of  instructions.  Delegated  powers  must  be 
strictly  pursued.  1  Hill  S.  C,  155.  If  the  orders  to  an 
agent  be  positive,  he  must  either  refuse  to  act  or  he  is 
bound  to  a  strict  observance  of  them.  1  Wash.  C.  C,  454. 
A  special  authority  must  be  strictly  pursued,  and  an  act, 
substantially  varying  from  it,  is  void.  2  Johns.  48;  1 
Wash.  G.  C,  174 ;  5  Johns.  58. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  branch  of  the  Bank  of  Tennessee,  at  Rogersville, 
was  endorsee  of  two  promissory  notes,  discounted  at  said 
branch,  of  which  P.  B.  Anderson  was  maker — ^the  one  for 
$5,500  00,  endorsed  by  D.  D.  Anderson  and  O.  G.  Murrell, 
and  the  other  for  $2,000  00,  endorsed  by  A.  Anderson 
and  the  complainant,  who  were  mere  $iccommodation 
endorsers,  as  were  also  the  endorsers  upon  the  other  note. 
As  collateral  security  to  the  Bank,  for  both  notes,  a  deed 
of  trust  was  executed  by  Anderson  the  maker,  by  which 
a  tract  of  land  was  conveyed  to  a  trustee,  for  the  sole 
beneiit  of  the  Bank.  In  said  deed  it  is  stipulated  that, 
upon  failure  of  Anderson  to  meet  the  calls,  and  make 
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payment  oi  said  notes*  according  to  the  ordinary  course 
of  business  of  said  Bank,  the  trustee  shall  make  sale  of 
said  tract  of  land,  and  the  proceeds  thereof,  after  discharg- 
ing the  costs  incident  to  the  execution  of  the  trust,  shall 
be  applied  to  the  payment  of  whatever  amount  shall  be 
found  due  to  said  branch  of  the  Bank  of  Tennessee,  from 
P.  B.  Anderson  on  account  of  his  said  notes.  Anderson 
having  failed  to  comply  with  the  requirements  of  said 
deed  of  trust,  said  two  notes  were  regularly  protested  for 
non-payment  at  maturity,  and  the  tract  of  land  conveyed 
in  trust  was  sold  by  the  trustee,  and  was  purchased  by 
the  Bank  at  the  price  of  $500.  The  bid  was  subsequently 
increased  to  $5,000  00.  After  discharging  the  costs  of 
sale,  the  net  sum  realized  by  the  Bank,  from  the  pro- 
ceeds of  the  sale,  was  $4,961  00,  the  whole  of  which 
sum  was  applied  by  the  Bank  towards  the  satisfaction  of 
the  note  for  $5,500  00 — ^leaving  the  other  note,  upon 
which  the  complainant  was  endorser,  wholly  unsatisfied. 
The  maker  being  insolvent,  suit  was  brought  upon  the 
latter  note  against  the  complainant  alone,  and  on  the  15th 
of  September,  1843,  judgment  was  recovered  thereon 
against  him  for  $2,087  66i,  exclusive  of  costs.  The  com- 
plainant brings  this  bill  to  have  the  fund  realized  by  the 
Bank,  from  the  proceeds  of  the  sale  of  said  land,  applied 
toward  the  satisfaction  of  both  notes  in  proportion  to  their 
respective  amounts.  The  Chancellor  so  decreed,  and  the 
Bank  has  appealed  to  this  court,  and  the  only  question 
in  the  cause  is,  did  the  Chancellor  err  in  the  decree  pro- 
nounced by  him  ?  We  think  not.  By  the  express  terms 
of  the  trust-deed  the  land  stood  pledged  equally  for  the 
satisfaction  of  both  notes.  No  question  can  arise  in  this 
case  as  to  the  right  of  the  creditor  to  direct  the  application 
of  the  payment  in  case   of  the  silence  or  failure  of  the 
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debtor  to  do  so.  Because,  by  the  agreement  of  the  Bank 
and  the  principal  debtor,  as  evidenced  by  the  stipulation 
in  the  deed,  the  fund  arising  from  the  sale  of  the  land,  in 
the  event  a  sale  should  be  made,  is  required  to  be  applied 
to  both  notes,  and  in  the  absence  of  such  stipulation,  we 
think  the  complainant,  upon  general  principles,  is  clearly 
entitled  to  have  said  fund  applied  pro  rata  to  both  notes. 
This  right,  like  the  right  of  contribution  among  sureties, 
or  the  right  of  a  surety  who  has  paid  the  debt,  to  the 
benefit  of  all  the  securities  which  the  principal  debtor 
has  given  to  his  creditor,  is  founded  not  in  contract,  but 
is  the  result  of  general  equity,  on  the  ground  of  equality 
of  burden  and  benefit. 

If  the  Bank  had  coerced  payment  of  both  notes  from 
the  endorsers,  as  might  have  been  done,  notwithstanding 
the  collateral  security  taken  from  the  principal  debtor, 
they  would  jointly  have  been  entitled,  by  substitution,  to 
have  had  the  land  sold  and  the  proceeds  subjected  to  such 
pro  rata  division  for  their  indemnity,  and  upon  either 
endorser  being  thus  forced  to  make  payment,  he  had  a 
clear  right  to  the  same  relief. 

The  decree  will  be  affirmed,  with  costs. 
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In  fhis  case  it  is  mled  that,  where  a  defendant  in  an  action  of  ejectment  died, 
leaving  minor  hein,  and  the  Circuit  Coart  appointed  a  guardian  to  defend 
the  suit,  the  gnaidian  might,  for  the  benefit  of  the  hein,  consent  to  waive 
service  of  the  copy  of  the  declaration  on  himself,  and  might  also  waive  the 
notice  to  appear  and  defend  the  suit,  as  required  by  the  act  of  1819,  ch.  16. 
This  discretion  extends  no  further  than  such  steps  as  may  be  necessary  to 
the  preparation  of  the  case  for  trial.  Such  special  guardian  has  no  power 
to  submit  the  claims  of  his  ward  to  real  estate,  to  arbitration. 

Wallace  sued  Hannum  in  ejectment  for  land  in  Bloant 
coanty.  During  the  pendency  of  the  suit  Hannum  died. 
His  death  was  suggested  at  the  May  term,  in  1845.  At 
that  term  Ann  Eliza  H.  was  appointed  by  the  court,  guard- 
ian to  defend  the  suit  for  the  minors,  A  scire  facias  was 
issued,  and  was  made  kno'v^^  to  the  guardian  and  to  the 
minors,  and  at  the  same  term,  the  parties  appearing  by 
attorney,  an  Gentry  was  made  that  the  action  should  be 
revived  against  the  heirs  at  law  of  Hannum,  and  that  by 
consent  it  was  referred.  The  arbitrators  made  an  award 
which  was  mcide  the  judgment  of  the  court,  in  opposition  to 
the  objections  of  the  guardian.    The  defendant  appealed. 

TF.  G,  Swan^  for  plaintiff  in  error. 

1.  The  rule  of  reference,  made  at  the  May  term,  1845, 
conferred  no  authority  upon  the  arbitrators,  as  the  cause 
had  not  been  revived.  The  act  of  1819,  ch.  16,  §  4,  provides 
that  ejectment  causes  shall  not  abate  by  the  death  of  the 
defendant,  but  may  be  revived  against  the  heirs  or  devisees 
of  the  defendant.  This  cause  was  reinstated  by  bringing 
the  heirs  and  not  devisees  of  Hannum  before  the  court; 
whereas,  the  record  shows  that  Hannum  had  made  a  will. 

2.  Though  the  cause  may  have  been  properly  revived, 
the  guardian  pendente  lite,  had  no  authority  to  submit  it 
to  arbitration.  Such  a  guardian  being  only  a  nominal 
party    to    "defend    the  suit,"    and    that  too    undelr  the 
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immediate  control  of  the  court,  he  is  circumscribed  to  a 
litigation  of  the  cause  in  the  court  appointing  him,  and 
he  caiinot  transfer  it  to  another  forum.  The  nature  of 
his  office  and  his  power  are  distinctly  set  forth  in  the 
act  of  1819,  which  prescribes  his  office  and  power  to  be, 
''  to  defend  the  suit."  This  act,  being  in  derogation  of  the 
common  law,  must  receive  a  strict  construction.  Conse- 
quently, no  other  than  authority  **to  defend  the  suit"  is 
given  to  a  guardian  pendente  lite  in  an  ejectment  cause. 

R.  H.  HyndSf  for  the  defendant  in  error. 

1.  The  principal  question  in  this  case  is,  whether  a 
guardian  ad  litem  can  submit  the  cause  of  his  wards  to 
arbitration.  It  is  insisted  for  the  defendant^in  error,  that 
a  guardian  may  submit  to  arbitration  on  behalf  of  his 
wards.  Weed  vs.  Ellis,  3  Cains  Rep.  258;  Weston  vs. 
Stewart,  2  Fairf.  Rep.  326  ;  U.  S,  Dig.  488;  1  Steph.  N.  P.  66, 
In  this  case  the  submission  was,  by  rule  of  court,  and  as 
the  assent  of  the  court  in  which  the  case  was  pending 
was  had  to  the  submission,  it  is  believed  there  can  be  no 
legal  objection  urged  against  it. 

2.  The  cause  was  properly  revived  in  the  court  below. 
As  to  reviving  the  case,  see  act  of  1819,  ch.  16.  The 
guardian  ad  litem,  being  appointed  by  the  court  to  conduct 
the  defence  of  the  cause,  on  behalf  of  the  minors,  might 
assent  to  anything  having  for  its  object  to  facilitate  the 
trial  of  the  case  and  save  costs.  For  this  purpose  the 
guardian  might  consent  to  continuances ;  might  assent  to 
the  taking  of  depositions ;  and  move  notice  of  time  and 
place  for  taking  them;  and  it  is  also  insisted,  it  was 
competent  for  the  guardian  to  waive  the  issuance  and 
service  of  copies  of  the  declaration,  and  agree  to  the 
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revival.  There  is  no  error  in  the  proceedings  of  the 
court  below  in  reviving  this  suit  against  the  plaintiffs  in 
error. 

H.  Maynardf  for  the  plaintiff  in  error. 

1.  The  suit  was  revived,  by  appointing  a  guardian  ad 
litenij  and  issaing  scire  facicLS. 

The  act  of  1819,  ch.  16,  sec.  4,  directs  that  suit  be 
revived  by  serving  a  copy  of  the  declaration,  with  a  notice 
to  appear  and  defend. 

The  act  requires  the  action  of  ejectment  to  be  revived 
against  the  heirs  or  devisees,  clearly  implying  that  when 
the  deceased  leaves  a  will  the  suit  is  to  be  revived  against 
his  devisees. 

The  record  shows  that  Eliza  Ann  Hannum  the  widow, 
is  th^  executrix  of  the  deceased.  The  suit  should 
have  been  revived  against  his  devisees  and  not  against 
his  heirs. 

Sec.  6  of  the  act,  providing  for  non-resident  heirs, 
declares  that  the  suit  may  be  revived  by  strictly  following 
the  provisions  of  the  act,  even  if  the  heirs  be  not  before 
the  court,  giving  the  heirs  power,  at  any  time,  to  change 
their  guardian,  on  application  to  the  court — implying  that, 
in  the  case  of  resident  heirs,  they  are  to  be  in  court  with 
as  well  as  by  their  guardian. 

In  this  case,  the  defendants  appeared  by  attorney — ^not 
in  person.  They  had  no  power  to  appoint  an  attorney. 
By  the  terms  of  the  sci.  fac,  they  were  not  called  into 
court  in  person  till  the  succeeding  term,  and  not  till  then 
were  they  legally  before  the  court.  And  until  the  heirs 
w^ere  legally  in  court,  neither  their  guardian  ad  litem^ 
nor  any  attorney  appointed  by  her,  could  consent  to  the 
revival  of  the  sait  against  the  heirs. 
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At  the  time  of  tbe  submission,  the  defendants  were  not 
legally  in  court,  and  the  suit  was  not  properly  revived. 

2.  Kid  on  awards,  35,  says,  ^'It  is  a  general  rule,  that 
every  one  who  is  capable  of  making  a  disposition  of 
his  property,  or  a  release  of  his  right,  may  make  a  sub- 
mission to  an  award,  but  no  one  can,  who  is  either  under 
a  civil  or  natural  incapacity  of  contracting." 

"On  the  principle,  that  an  infant  cannot  bind  himself 
for  anything  but  necessaries,  it  is  clear  he  cannot  be  party 
to  a  submission."    Kid  on  awards,  35. 

"  An  award,  when  an  infant  is  a  party  to  the  submission, 
is  not,  at  law,  at  all  events  during  the  infancy,  binding 
either  on  the  infant,  or  any  other  party  to  thjd  submission. 
1  Steph.  Nisi  Prius,  56,  and  authorities  cited. 

4 

In  Baker  vs.  Lovittf  C.  J.  Parsons  says,  ^'If  an  infant 
submit  his  rights  to  arbitration,  he  will  not  be  bound  by 
the  award,  from  a  presumed  incompetency  to  choose  suita- 
ble arbitrators."    6  Mass.  80.    See  also  6  Munford  458. 

A  guardian  has  no  right  to  dispose  of  the  real  estate  of 
his  ward,  nor  can  he  make  any  submission  respecting 
the  realty.  See  act  1762,  ch.  5,  §80,  18;  Kent's  Com.; 
Kyd  on  awards,  47  ;  1  Steph.  N.  P.  56. 

Under  the  act  of  1819,  ch.  16,  the  guardian  to  be  ap- 
pointed pending  the  suit,  is  ''  to  defend  the  suit,"  not  to 
compromise  or  to  arbitrate  it. 

In  the  present  case  the  parties  appeared  ''by  their 
attornies,"  and  by  consent  the  cause  is  revived  against  the 
heirs  at  law  of  Henry  Hannum  deceased,  **  and  thereupon, 
by  consent,  this  cause  is  referred,  &c."  It  does  not  clearly 
appear  whether  by  consent  of  the  heirs  or  their  attornies. 

The  latter  had  no  right  or  power  to  submit  the  cause 
to  arbitration.    5  Hay.  65. 
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McKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  in  the  Circuit 
Court  of  Blount  county,  for  the  recovery  of  three  lots  of 
ground,  situated  in  the  town  of  Maryville. 

At  the  May  term,  in  1845,  of  said  Circuit  Court,  the 

death  of  Henry  Hannum,  the  sole  defendant  in  the  action, 

was  suggested,  and  it  was  farther  suggested  that  he  had 

left  several  minor  heirs,  who  had  no  regular  guardian, 

and  thereupon  Ann  Eliza  Hannum,  the  widow  and  personal 

representative  of  the   estate,  was  appointed  by  the  court 

guardian  ad  litem  for  said   minors,  and  it    was   ordered 

i 

that  a  scire  facias  issue,  requiring  them  to  appear  and 
shew  cause  why  this  suit  should  not  be  revived  against 
them.    A  scire  facias  was  accordingly  issued,  which  was 
made  known  to  said  minor  heirs,  and  also  to  said  guardian, 
and  was  returned  at  the  same  term  at  which  the  death 
was   suggested.    The  record    exhibits,   on   a   subsequent 
day  of  the  same  term,  an  entry,  as  follows: — ^**By  consent 
of  parties  this  suit  is  revived  against  the  said  defendants^ — 
heirs  at  law  of  the  said  Henry  Hannum  deceased, — and 
thereupon,  by  consent,  this  cause  is  referred  to  the  arbitra- 
ment and  award  of  Thomas  C.  Lyon  and  John  H.  Crozier, 
Esqrs.,  and  if  they  cannot  agree  they  are  authorized  to 
choose  a  third  person.    And  said  arbitrators  are  authorized 
to  settle  said  cause  on  principles  of  law  and  equity  and 
a  spirit  of  compromise — ^having  regard  to  the  interest  of 
both  parties — which  award,  when  so  made,  shall  be  made 
the  judgment  of  the  court  therein.'^    An  award  was  made 
and  returned  to  a  subsequent  term  of  the  court,  to  which 
various  exceptions  were  filed  on  behalf  of  the  plaintiffs 
in  error,  but  the  exceptions  were  overruled  by  the  court, 
and  judgment  was  rendered  thereon.    The  award  need 
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not  be  noticed,  as  it  is  not  deemed  necessary  to  discass 
any  of  the  questions  arising  thereon :  our  consideration  of 
the  case  will  be  confined  to  two  preliminary  points,  made 
and  relied  upon  by  the  counsel  for  the  plaintiffs  in  error, — 
L  Was  the  suit  properly  revived?  2.  Had  the  guardian 
€id  litem  power  to  make  a  submission  to  an  award? 

1.  Previous  to  the  act  of  1619,  ch.  16,  the  death  of  a 
sole  defendant  in  an  action  of  ejectment,  worked  an 
abatement  of  the  suit  By  the  4th  sec.  of  that  act  it  is 
provided,  that  the  "  defendant's  death,  pending  the  action 
of  ejectment,  shall  no  longer  abate  the  suit,  but  the  same 
may  be  revived  within  two  terms,  by  serving  a  copy  of 
the  declaration,  filed  in  said  action,  on  the  heirs  or  devisees 
of  the  defendant ;  or,  if  they  be  minors,  on  their  guardian 
or  guardians,  and  also  a  notice  to  appear  and  defend  said 
suit."  The  5th  sec.  empowers  the  court,  in  which  the 
suit  is  pending,  if  the  heirs  are  minors  without  a  regular 
guardian,  to  appoint  a  guardian  to  defend  said  suit — and 
provides  that  notice  of  the  appointment  as  guardian,  and 
also  of  the  pendency  of  said  suit,  shall  be  served  upon 
isaid  guardian,  at  least  three  months  before  the  succeeding 
term  of  the  court,  and  before  said  suit  shall  stand  for 
trial,  and  if  such  notice  be  not  served  upon  the  guardian 
in  the  manner  prescribed,  and  the  length  of  time  required, 
said  guardian  shall  not  be  compelled  to  go  into  trial  at 
the  first  term  after  such  notice  served  upon  him,  but  the 
suit  shall  stand  over  until  the  snccecding  term  thereafter. 

From  the  limited  nature  of  the  power  of  a  guardian 
ad  litenif  and  the  vigilant  and  zealous  care  with  which 
the  rights  of  infants  are  guarded  in  the  court,  especially 
where  their  interests  in  real  property  are  involved,  it  is 
supposed  that  the  guardian  in  this  case  had  no  authority 
to  consent  that  the  suit  should  be  revived  in  the  mode 
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in  which  it  was  dope,  or  to  waive  or  dispense  with  any  of 
the  requirements  of  the  above  recited  act;  that  to  be 
operative  against  the  minor  defendants,  the  revivor  must 
be  in  strict  conformity  with  the  letter  of  the  act,  and  that 
upon  this  ground  the  revivor  of  this  suit,  in  the  mode  in 
which  it  was  attempted  to  be  effected,  was  irregular  and 
void;  and  consequently  the  suit  abated.  We  think,  that 
in  reference  to  mere  matters  of  form,  preliminary  to  a 
trial,  and  which  cannot,  ordinarily,  affect  of  prejudice  the 
merits  of  the  cas.e  or  the  interests  of  the  minors,  a  guardian 
ad  litem^  may  exercise  a  sound  discretion ;  and  that  for 
the  purpose  of  saving  delay  and  a  useless  accumulation 
of  coslSy  and  to  expedite  the  final  termination  of  the  suit, 
such  guardian  may,  if  acting  fairly  add  in  good  faith,  as 
in  this  case,  consent  to  waive  service  of  a  copy  of  the 
declaration  and  the  notice  required  by  the  act,  and  agree 
tiiat  the  suit  shall  be  revived  at  the  term  at  which  the 
suggestion  of  the  death  is  made,  when  it  is  manifest  that 
such  course,  so  far  from  being  prejudicial  to  the  interests 
of  the  heirs  will  obviously  be  to  their  advantage.  We 
are,  therefore,  of  opinion  that  this  suit  was  properly  revived 
against  the  plaintiff  in  error,  and  stood  regularly  for  trial 
in  said  court. 

2.  Had  the  guardian  €id  litem  power  to  submit  to  an 
arbitration?  We  think  not.  It  is  conceded,  in  argument, 
that  the  minor  defendants  could  not  themselves  make  a 
submission  to  an  award ;  but  it  is  insisted  by  the  counsel 
for  the  defendant  in  error,  that  the  guardian  ad  litem  had 
competent  pow^r  on  their  behalf  to  submit  for  them ;  and 
that  such  submission  is  binding  upon  them*  The  question 
whether  a  regular  guardian  is  empowered  to  make  a 
submission  to  arbitration  in  behalf  of  his  wards,  in  any 
case  in  which  their  interests  in  real  property  are  involved, 
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does  not  arise  upon  the  record  before  us,  and  need  not, 
therefore,  be  considered  in  this  case.  But  however  this 
may  be,  as  respects  a  regular  guardian,  it  is  very  clear 
that  no  such  power  or  authority  is  possessed  by  a  guardian 
ad  litem.  And  it  may  be  remarked  here,  that  the  power 
and  duty  of  such  guardian  are  limited  and  strictly  confined 
to  the  defence  of  the  particular  suit  in  which  he  is  ap- 
pointed. He  is  to  defend  the  suit  in  the  court  from  which 
he  derives  his  Authority  according  to  the  rule  and  principles 
of  law  applicable  to  the  case  as  administered  in  that 
tribunal,  and  in  conformity  with  the  ordinary  mode  of 
trial  and  practice  of  the  court  in  similar  cases.  It  is  not 
within  the  scope  of  his  authority,  or  duty,  to  consent  to 
change  the  tribunal  for  the  trial;  or  that  the  decision 
shall  be  upon  principles  other  than  those  applicable  to 
like  cases  in  the  forum  in  which  the  suit  is  pending.  His 
special  and  restricted  power  admit  of  the  exercise  of  no 
such  discretion. 

We  hold,  therefore,  that  the  submission,  to  an  award 
made  in  this  case,  was  unauthorized  and  void ;  that  the 
court  erred  in  rendering  judgment  thereon.  The  judgment 
of  the  Circuit  Court  will  be  reversed,  the  submission  and 
award  set  aside,  and  the  case  remanded  to  the  Circuit 
Court  of  Blount  county  to  be  tried  upon  its  merits. 
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1.  Theseirioe  of  procefis,  in  an  action  of  ejectment  on  the  tenant  in  posseasionf 
makes  him  a  party  to  the  suit— liable  to  judgment  and  coata.  If  the  land- 
hmi  enter  into  the  common  rale  and  die,  the  tenant  in  peaaeMion  may 
come  in  and  defend:  if  he  do  not,  judgment  by  default  may  go  against  him. 

2.  The  act  of  1819,  ch.  16,  aHthorizing  the  plaintiff  to  proceed  against  the  heira 
or  deyisees  of  the  deceased  landlord,  does  not  compel  the  plaintiff  to  reviTe 
the  salt  against  them.  It  is  remedial.  He  may  proceed  against  the  tenant 
iu  possession  alone. 

3.  Where  the  term  of  the  fictitious  lease,  in  the  declaration  in  an  action  of 
ejectment,  has  expired,  the  plaintiff  may  amend  and  extend  the  term,  so  as 
to  anthoriae  a  recovery. 

This  action  of  ejectment  was  tried  in  the  Circuit  Court 
o(  Claiboume  county,  by  Boyd  special  judge,  at  the 
September  term,  1848,  and  judgment  rendered  for  the 
defendant.    Plaintiff  appealed. 

Sneedj  for  the  plaintiff. 

In  this  case,  suit  was  brought  against  tenant  in  posses- 
sion, Lake,  and  the  landlord,  Wallen — now  deceased — was 
admitted  to  defend.  Lake  has  never  asked  to  be  allowed 
to  defend.  On  suggesting  the  death  of  Wallen,  the  plaintiff 
asked  for  judgment  by  default,  and  the  attomies  of  Wallen 
moved  an  abatement  of  the  suit.  The  court  below  refused 
the  judgment  by  default,  and  abated  the  suit.  This  was 
double  error.  Tillinghast's  Adams,  253,  321,  322,  323,  332, 
334;  act  of  1801,  5.  B.,  2  C.  457;  11  Eng.  Com,  Law 
Rep.,  575. 

Tt  is  said  that  under  our  act  lessor  may  revive  the 
suit,  and  therefore  should  not  have  judgment  by  default. 
Answer,  heirs  or  devisees  might  have  revived  by  common 
law.     Tillinghast's  Adams,  260. 

EvanSj  for  the  defendant. 

10 — VOL.  IX. 
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Green,  J.  delivered  the  opinion  of  the  court. 

This  action  of  ejectment  was  commenced  against  Lake, 
the  tenant  in  possession,  in  December,  1636. 

At  the  April  term,  1837,  James  Wallen  was  permitted 
to  come  in  and  defend  the  suit — as  the  record  states — ^in 
the  room  and  stead  of  James  Lake,  the  tenant  in  possession. 
The  tenant  in  possession,  James  Lake,  on  whom 
process  was  served,  has  never  appeared,  entered  into  the 
common  rule,  and  pleaded  to  the  action. 

James  Wallen  has  died,  and  at  September  term,  1848, 
his  death  was  suggested  and  proved,  and  the  plaintiff's 
attorney  moved  for  judgment  by  default  against  the  other 
defendant.  The  court  refused  the  judgment  demanded, 
but  gave  judgment,  that  the  suit  abate, — from  which  the 
plaintiff  prosecutes  the  appeal. 

By  our  statutes,  the  parties  to  an  action  of  ejectment, 

stand  in  a  very  different  position  from  that  in  which  they 

were  placed  by  the  common  law.     By  the  act  of  1801,  ch. 

11,  sec.  1,  a  writ  was  directed  to  be  issued  against  the 

tenant  in  possession,  and  he  was  held  to  bail  to  answer 

the  plaintiff,  wherefore    he  ejected   him.    By  the    third 

section  of  that  act,  the  tenant  in  possession  was  to  be 

adjudged  to  pay  the  costs,  whether  the  possession  should 

be  recovered  by  default,  or  by  trial  of  the  cause.    The 

fifth  section  provides,  that  in  no  instance  shall  any  person 

be  permitted  to  defend  unless  he  enter  into  the  conunon 

rule,  and  give  security  for  costs ;   and  if  the  landlord  of 

the  tenant  in  possession,  wish  to  become  defendant,  he 

shall  also  enter  into  the  common  rule,  and  give  security 

as  aforesaid,  and  the  tenant  and  his  securities  thereby  shall 

be  exonerated  from  the  bail  bond  given  by  them  to  the 

sheriff,  at  the  time  of  the  service  of  the  writ. 
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It  IS  plain,  from  these  provisions  of  the  statute,  that  the 
tenant  in  possession  is  a  party  to  the  suit,  whether  he  eome 
into  court  and  enter  into  the  consent  rule  or  not.  He  is 
a  party  by  the  service  of  process,  requiring  him  to  appear 
and  answer.  He  is  a  party,  liable  to  be  adjudged  to  pay 
costs,  whether  the  plaintiff  recover  judgment  by  default,  or 
by  a  trial  of  the  cause. 

But  it  is  supposed,  if  the  landlord  appear,  and  enter 
into  the  consent  rule,  that  the  tenant  in  possession,  thereby 
ceases  to  be  a  party.    This  position  is  not  supported  by 
anything  in  the  statute.    The  landlord,  by  the  statute,  is 
permitted  to  defend; — ^and  when  he  appears  and  gives 
security  for  costs,  and  enters  into  the  consent  rule, — ^the 
tenant  in  possession,  and  his  sureties  are  discharged  from 
the  bail  bond,  but  he  is  still  a  party  to  thc^  suit.    The 
consent  rule    permits   the   person    appearing   to    defend, 
instead  of  the  casual  ejector, — not  instead  of  the  tenant 
in  possession.    The  consent  rule,  entered  into  by  the  land- 
lord, has  nothing  to  do  with  the  position  of  the  tenant 
in  possession,  but  if  the  landlord  give  bond  and  security 
for  costs,  that  discharges  the  bail  of  the  tenant  in  possession, ' 
and   the  landlord  is  made  a  defendant,  jointly 'with  the 
tenant  in  possession.    If,  therefore,  the  landlord  shall  die, 
pending  the  suit,  such  death  leaves  the  case  as  it  stood 
before  he  was  made  defendant.    The  tenant  in  possession 
is  still  a  party,  and  may  come  in  and  defend,  but  if  he  do 
not,    the    plaintiff  is  entitled   to   judgment    by    default. 
Tillinghast's  Adams  Eject,  253,  322,  et  seq. ;  11  Eng.  Com. 
Law  Rep.  278. 

It  results  from  this  view  of  the  case,  that  the  court  erred 
in  holding  that  the  suit  abated  by  the  death  of  Wallen, 
the  landlord.  But  we  cannot  give  a  judgment  by  default 
here,  because  the  term  of  the  lease,  laid  in  the  declaration 
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has  expired,  and  there  is  nothing  for  the  plaintiff  to  recover. 
The  plaintiff  should  have  had  leave  to  amend  his  declara- 
tion, which  is  a  matter  of  course,  at  any  time,  as  the  lease 
is  a  mere  fiction. 

The  act  of  1819,  ch.  16,  sec,  4,  5,  providing  that  the 
death  of  a  defendant,  in  an  action  of  ejectment,  shall  not 
abate  the  suit,  but  the  same  may  be  revived  against  the 
heirs  or  devisees  of  such  defendant,  does  not  require  the 
plaintiff  to  make  such  heirs  parties,  on  pain  of  having 
his  suit  abated — ^provided  that  it  stand  in  such  plight,  as 
that  it  would  not  have  abated,  as  the  law  stood  before  that 
act  The  statute  is  made  for  the  benefit  of  plaintiffs  in 
ejectment,  and  gives  them  additional  remedies  in  the 
case ;  but  if  they  choose  to  proceed,  independently  of  the 
statute,  they  may  do  so. 

Reverse  the  judgment,  and  remand  the  cause  to  the 
Circuit  Court,  to  be  further  proceeded  in. 


Wiggins  t?*.  Long. 

In  an  action  of  amumpait  on  a  warranty,  no  proof  of  frandnient  misnpnsem* 
taUon  by  the  rendor  is  admlaalble. 

Long  sued  Wiggins  in  the  Circuit  Court  of  Polk  county. 
The  declaration  averred  that  the  plaintiff  delivered  to  the 
defendant  a  horse  of  great  value,  and  that  in  consideration 
thereof,  the  defendant  agreed  to  deliver,  and  did  deliver  to 
the  plaintiff,  a  jack-ass,  and  then  and  there  promised  said 
plaintiff  that  said  jack-ass  could  cover  mares  and  was 
a  foal-getter,  dec,  &c.,  and  that  the  said  jack-ass  would 
not  cover  mares,  but  was  impotent,  whereby  said  jack-ass 
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was  of  no  vUlae  to  the  plaintiff,  &c.  There  was  another 
count  in  substance  the  same:  non-assumpsit  and  issue. 

The  case  was  submitted  to  a  jury  at  the  October  term 
of  the  court,  in  1847,  under  the  direction  of  Judge 
Alexander.  Evidence  was  admitted  that  the  jack-ass  was 
unsound  and  impotent,  and  that  the  same  was  known  to 
the  defendant,  and  that  the  defendant  had  promised  and 
agreed  that  the  said  jack-ass  was  sound  and  able  to  cover 
mares. 

The  court  charged  the  jury  that  if  the  defendant  fraudu- 
lently concealed  any  defect  in  the  jack-ass  he  would  be 
liable  in  this  action.  There  was  a  verdict  and  judfment 
for  9330.    The  defendant  appealed. 

/.  Brown^  for  plaintiff  in  error. 
Trewhitt  4*  Gavt^  for  defendant  in  error. 
TasLET,  J.  delivered  the  opinion  of  the  court. 

In  this  case  we  think  both  the  counts  in  the  declaration 
are  in  assumpsit  upon  a  warranty,  and  that  therefore  no 
proof  of  a  fraudulent  sale,  on  the  part  of  the  vendor,  was 
legal  evidence,  and  that  of  consequence  the  Circuit  Judge 
erred  in  his  charge  to  the  jury,  in  saying,  *'that  if  the 
defendant,  in  making  the  sale  or  exchange  of  the  jack, 
fraudulently  concealed  any  material  matter,  calculated 
to  effect  or  impair  the  value  of  the  animal,  then  he  would 
be  liable  for  the  value  of  the  animal." 

This  charge  would  have  been  appropriate,  if  the  action 
had  been  in  tort  for  a  fraud  committed  by  the  vendor  in 
the  sale  of  the  jack,  but  it  is  wholly  inappropriate  to  an 
action  of  assumpsit  on  a  warranty. 

The  judgment  must,  therefore,  be  reversed,  and  the 
case  remanded  for  a  new  trial.  * 
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The  submisBion  of  ft  ease,  pending  in  court  to  arbitration,  without  agreeing 
that  the  award  shall  be  the  judgment  of  the  court,  works  a  discontinuance 
of  the  cause.  6  Hum.  29.  This  rule  applies  to  courts  of  Chancery  ■■  well 
as  courts  of  law;  nor  is  it  material  whether  the  submission  be  valid  or 
iUTalid. 

W.  6,  Stoarif  for  the  complainant. 

LyoUf  for  the  defendants. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  filed  in  the  Chancery  Court  at  Knoxville, 
on  the  12th  day  of  April,  1844,  and  on  the  8th  day  of 
March,  1845,  the  parties,  by  their  own  act,  mutually  agreed 
to  submit  the  cause  to  the  decision  of  arbitrators  selected 
by  themselves,  who,  on  the  23d  day  of  May  thereafter, 
made  an  award.  The  submission  was  by  bond,  which 
was  properly  executed  by  all  the  parties,  except  James  K. 
Cox — his  name  was  signed  thereto  by  Madison  Cox,  whose 
authority  for  doing  so  is  not  shown  in  the  record.  The 
submission  was  not  made  a  rule  of  court,  nor  did  it  provide 
that  the  award  should  be  made  the  decree  of  the  court, 
or  that  the  jurisdiction  of  the  court  over  the  cause  should 
be  continued.  At  the  October  term  of  said  court,  the 
defendants  moved  a  discontinuance  of  the  cause,  and  the 
Chancellor  allowed  the  motion  and  decreed  accordingly, 
from  which  order  and  decree  an  appeal  has  been  prosecuted 
to  this  court.  It  is  well  settled  in  this  state,  and  also  in 
other  states  of  this  union,  that  if  the  parties  to  a  suit  in 
court,  by  their  own  voluntary  act,  submit  the  cause  to  the 
decision  of  arbitrators,  whether  the  submission  be  by  bond 
or  parol — without  providing  in  the  submission  that  the 
award  shall  be  made  the  judgment  or  decree  of  the  court 
in  which  the  suit  is  pending,  or  that  the  jurisdiction  of  the 
court  over  the  cause  shall  be  continued,  notwithstanding 
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the  submission,  and  such  reference  will  operate  a  discon- 
tinuance of  the  suit,  10  Yer.  Rep.,  439,  6  Humph.  29, 
and  cases  there  cited,  and  we  hold  that  this  rule  is  applica- 
ble to  causes  in  a  court  of  Chancery  in  like  manner  as  in 
a  court  of  law.  The  reason  of  the  rule — viz,  that  two 
different  tribunals  cannot,  at  the  same  time,  have  jurisdic- 
tion and  control  of  the  cause,  independently  of  each  other, 
applies  with  equal  force  to  both  courts.  It  is  insisted, 
however,  by  the  counsel  for  the  complainant,  that  the  rule 
is  inapplicable  to  the  case  under  consideration — on  the 
ground,  as  they  allege,  that  the  submission  was  ineffectual 
and  inoperative,  because  the  bond  was  not  executed  by 
James  K.  Cox,  and  that  the  submission,  for  that  reason, 
not  being  obligatory  upon  him,  could  not  be  so  upon  the 
other  parties,  and  it  is  argued  that  such  invalid  submission 
is  to  be  regarded  as  a  nullity,  and  cannot,  therefore,  have 
the  effect  of  working  a  discontinuance.  We  cannot  assent 
to  this  reasoning.  The  legal  consequence  of  discontinuance 
does-  not  at  all  depend  upon  the  validity  of  the  submission 
as  between  the  parties  to  the  suit,  nor  upon  the  validity  of 
the  award,  but,  upon  the  simple  fact,  that  the  parties,  by 
their  own  voluntary  act,  have  withdrawn  the  cause  from 
the  jurisdiction  of  the  court,  in  which  it  was  pending; 
and  submitted  it  to  another  tribunal  of  their  own  selection. 
And  whether  or  not  the  submission  bond,  or  agreement, 
be  of  a  character  to  bind  the  parties,  or  to  furnish  an 
adequate  mutual  remedy,  in  case  of  the  breach  of  the 
agreement,  or  condition  of  the  bond,  are  matters  which  have 
no  relation  to,  or  effect  upon,  the  question  of  discontinuance. 
The  court  is  alike  divested  of  jurisdiction  of  the  cause 
upon  either  hypothesis.  We  think  there  is  no  error  in  the 
order  of  the  Chancellor  discontinuing  this  cause. 
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RoBursoir  vs.  Keyb, 

1.  Leave  to  plaintiiF  to  amend  his  declanttion,  and  to  defendant  for  time  to 
plead,  ie  an  abandonment  of  all  existing  issues,  and  if  plaintiff  amends  hjs 
declaration  and  no  plea  be  filed  to  such  amended  declaration,  the  plaintiff  is 
entitled  to  a  judgment  by  default. 

3.  A  plea  of  payment  to  the  assignor,  before  assignment,  is  a  good  defoice  to 
a  note  in  the  hands  of  an  assignee;  bat  not  a  payment  to  the  assignor  before 
the  conmiencement  of  the  suit. 

Keithf  for  the  plaintiff  in  error. 
Trewhittf  for  the  defendant  in  error. 

McKjnnet,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  instituted  in  the  Circuit  Court 
of  Rhea  county,  upon  two  notes  under  seal,  executed  by 
the  plaintiff  in  error  to  the  executors  of  R.  G.  Waterhouse. 
After  maturity  R.  Waterhouse,  one  of  the  executors,  as* 
signed  said  notes  to  the  defendant  in  error,  for  the  use  of 
one  Thomas  Barrett.  The  assignment  was  on  the  20th 
day  of  January,  1845,  and  this  suit  was  commenced  on  the 
20th  day  of  October,  1846.  At  the  return  term  of  the 
process,  an  informal  and  defective  declaration  was  filed 
upon  said  notes,  to  which,  at  the  succeeding  term,  the 
defendant  below  put  in  three  pleas,  two  of  which  traversed 
merely  the  assignment  of  said  notes,  as  set  forth  in  the 
declaration,  and  which  was  erroneously  stated.  The  third 
plea  alleged  the  payment  of  said  notes  to  Richard  Water- 
house,  the  assignor,  before  the  issuance  of  the  summons  in 
this  case.  At  the  July  term,  1847,  upon  sufficient  cause 
being  shown  to  the  court,  leave  was  given  the  plaintiff 
to  amend  the  summons,  and  also  to  file  an  amended  declara- 
tion  in  this  case,  on  the  payn^ent  of  the  costs  from  the 
return  of  the  summons,  and  on  the  motion  of  defendant's 
attorney,  time  was  allowed  him  to  plead,  so  as  not  to  delay 
trial  at  the  following  term.     The  amended   declaration 
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was  filed  at  the  same  tenn  at  which  the  leave  was  granted, 
and  at  the  ensuing  tenn  the  defendant  having  failed  to 
plead  thereto,  on  motion  of  the  plaintiff,  judgment  by 
default  was  rendered  against  the  defendant  for  8324  J  5, 
the  balance  of  the  debt  remaining  due  upon  said  notes 
with  interest  thereon.  The  case  is  brought  into  this  court 
by  writ  of  error,  and  it  is  insisted,  on  behalf  of  the 
plaintiff  in  error,  that  the  Circuit  Court  erred  in  rendering 
judgment  by  default-^because  the  plea  of  payment,  put 
in  to  the  original  declaration  was  alike  applicable  to  the 
amended  declaration,  and  constituted  a  good  defence  to 
the  same,  and  ought  to  be  so  considered  and  treated  by  the 
court.  We  think  otherwise,  for  two  reasons:  1.  We 
regard  the  application  of  the  plaintiff,  to  be  permitted  to 
file  an  amended  declaration,  and  of  the  defendant  for  leave 
to  plead  thereto,  as  a  mutual  voluntary  abandonment  of 
all  the  previous  pleadings  on  both  sides:  consequently 
the  defendant  was  not  entitled  to  have  said  plea  regarded 
either  by  the  court  or  the  adverse  party  as  a  defence  to 
the  amended  declaration,  admitting  that  it  would  have 
constituted  a  good  defence  thereto,  unless  by  some  subse- 
quent act  he  had  manifested  an  intention- of  adopting 
and  relying  upon  it  as  such,  which,  in  this  case,  he  does 
not  appear  to  have  done.  2.  The  plea  of  payment^  as 
pleaded,  constituted  no  defence  to  the  amended  declaration; 
it  tendered  an  issue  both  irrelevant  and  immaterial.  The 
notes  were  assigned  to  the  defendant  in  error,  nearly  two 
years  before  the  commencement  of  this  suit,  and  the  plea 
avers,  not  a  payment  to  the  assignor  prior  to  the  assignment, 
but  merely  payment  to  the  assignor  before  the  issuance 
of  the  summons  in  this  case.  This,  in  point  of  fact,  might 
be  true  and  yet  constitute  no  defence  to  the  plaintiff's 
right  of  recovery.    And  as  the  averment  of  the  plea,  if 
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susceptible  of  two  opposing  constructions  is  to  be  taken 
most  strongly  against  the  party  pleading  it,  the  court  should 
have  treated  it  as  nullity,  had  it  been  offered  as  a  defence 
to  the  amended  declaration. 
Let  the  judgment  be  affirmed. 


Mitchell  vs,  iSevier  et  aU. 

The  wife's  equitable  right  to  a  proTision  out  of  her  estate,  against  her  hnshand 
and  his  creditors,  ceases  when  the  husband  obtains  possession  of  the  estate. 
This  rale  applies  to  real  as  well  as  personal  estate. 

This  is  a  bill,  which  was  filed  in  the  Chancery  Court 
at  Rogersville,  by  L." Mitchell,  a  feme  covert  by  her  next 
friend,  against  her  husband  and  certain  creditors,  who  had 
obtained  judgment  against  him.  The  bill  states,  that 
these  creditors  had  obtained  judgments  against  the  husband 
of  complainant  before  a  justice  of  the  peace ;  that  execu- 
tions were  issued  on  the  judgments,  and  levied  on  a  tract 
of  land,  which  belonged  to  her  father  in  his  life-time,  and 
which,  on  hi^  death,  descended  to  his  heirs,  and  it  fbll  to  the 
complainant  on  partition ;  that  said  executions  were  re- 
turned to  the  Circuit  Court  where  an  order  was  made 
for  the  sale  of  the  land.  She  inter-married  with  Richard 
R.  Mitchell  in  1834.  The  bill  states  that  in  that  year 
the  tract  of  land,  levied  on,  came  to  the  possession  of 
complainant  and  her  husband,  and  had  been  possessed  and 
enjoyed  by  them  ever  since.  The  judgments  were  recov- 
ered  in  1943,  and  executions  levied  shortly  thereafter. 

The  bill  prays  that  the  defendants  **  be  enjoined  from 
selling  said  land  or  the  life-estate  of  said  Richard  H. 
Mitchell ;  that  the  said  life-estate  be  divested  out  of  said 
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Richard  H.  Mitchell  and  vested  in  complainant  for  her  sole 
and  separate  use,"  &c.,  &c.  The  case  was  heard  by 
Chancellor  Williams,  on  bill  answers  and  replications,  at 
the  May  term,  1847.  The  decree  recites  that  it  appeared 
that  the  complainant  was  the  daughter  of  Rodgers  deceased; 
that  the  seventy  acres  of  land  in  controversy  belonged  to 
Rodgers ;  that  it  was  allotted  to  her  on  partition  of  his 
real  estate;  that  the  creditors  mentioned  in  the  bill 
had  obtained  judgments  against  her  husband,  Richard  H. 
Mitchell,  and  that  executions  issued  thereupon  were  levied 
on  the  land ;  that  RichaVd  H.  Mitchell  had  been  in  the  pos- 
session and  enjoyment  of  the  land  for  several  years  before 
the  rendition  of  the  ^dgments ;  that  said  Loaisa  Mitchell 
was  poor  and  had  no  means  of  support  but  the  rents  and 
profits  of  the  real  estate  attempted*  to  be  sold,  and  that 
such  rents  and  profits  were  not  more  than  sufiicient  to  afibrd 
an  adequate  maintainance  for  complainant  and  her  children. 
It  was  therefore  ordered  and  decreed  that  the  creditors, 
aforesaid,  **  be  perpetually  enjoined  from  selling  or  causing 
to  be  sold  the  tract  of  land  or  the  life-estate  therein  of  the 
said  Richard  H.  Mitchell,  or  any  part  of  either,  and  that 
complainant  retain  the  possession  thereof  for  the  support 
of  herself  and  her  children,  and  that  the  defendant  pay 
the  costs.** 

From  this  decree  the  creditors  appealed. 

T.  A.  R,  Nelson  4*  •'•  Peck,  for  complainant. 

Sneed,  for  the  defendants. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  set  up  the  wife's  equity  to  a 
suitable  provisipn  for  herself  and  her  children,  out  of  her 
real  estate — descended  to  her  during  coverture — against 
the  husband  and  his  creditors. 
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The  record  shows,  that  after  the  marriage  of  the  com- 
plainant to  her  husband,  Richard  H.  Mitchell,  the  father 
of  the  complainant,  Joseph  Rodgers,  died  intestate,  and 
that  the  land  in  controversy  descended  to  her  from  him. 
The  husband  of  the  complainant,  and  his  family,  have 
been  residing  on  the  land  for  a  number  of  years*  The 
said  Richard  H.  Mitchell  is  improvident,  and  has  not  the 
means  to  support  his  wife  and  children,  if  this  land  is  taken 
away  from  him. 

The  defendants  are  creditors  of  the  complainant's  hus- 
band, and  have  obtained  judgments  against  him,  and 
have  levied  their  executions  upon  said  land;  and  the 
complainant  prays,  that  they  be  perpetually  enjoined  from 
selling  the  same,  and  the^t  the  profits  thereof  be  set  apart 
for  the  maintainance  of  herself  and  her  children. 

This  case  has  been  pressed  with  great  earnestness,  by 
the  counsel  for  the  complamant,  and  we  have  taken  time 
to  consider  and  examine  the  authorities, — anxious  to  afford 
the  relief  sought,  if  we  could  do  so  according  to  the  settled 
doctrines  of  a  court  of  Chancery. 

The  wife's  equity  to  a  provision  for  herself  and  her 
children,  at  first,  was  held  to  exist,  only  in  cases  where  the 
hnsband  sought  the  £ud  of  a  court  of  equity  to  procure  the 
possession  of  his  wife's  fortune.  Story's  Eq.,  sec.  1408. 
Afterwards  it  was  held,  and  has  been  long  settled,  that  it 
will  be  enforced  where  the  wife,  or  her  trustee  brings  a 
suit  in  equity  for  the  purpose  of  asserting  it.  Story's  Eq., 
sec.  1414.  For  a  long  time  this  equity  was  supposed  to 
be  confined  to  the  absolute  personal  estate  of  the  wife. 
But  it  is  now  extended  to  the  rents  and  profits  of  her  real 
estate.    Story's  Eq.,  sec.  1418;  Clancy  on  Rights,  445. 

This  equity,  however,  has  never  been  enforced  against 
the   husband,  and  his    creditors,  after  the    husband   has 
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acquired  possession  of  his  wife's  property,  and  his  title 
thereto  has  become  absolute.  In  2nd  Kent's  Com.,  140 
(3nd  ed.)  it  is  said:  ''  So  again  Haviland  vs.  Bloom  (6  Jh. 
Ch.  Rep.,  180,)  the  same  subject  came  under  consideration 
and  the  rule  in  equity  was  considered  as  settled,  that  the 
wife's  equity  to  a  suitable  provision  for  the  maintainance 
of  herself  and  her  children,  out  of  her  separate  estate, 
lying  in  action,  was  a  valid  right,  and  extended  not  only  to 
property  she  owned  dum  sola,  but  to  property  descended  or 
devised  to  her  during  coverture.**  In  this  extract,  the 
learned  author  expressly  limits  the  wife's  equity  to  such 
provisions  as  might  be  made  out  of  her  estate  lying  in 
action;  and  yet,  the  case  of  Haviland  vs.  Bloomy  has 
been  pressed  upon  this  court,  as  an  authority  for  the  decree 
now  sought.  But,  on  looking  into  that  case,  it  appears, 
that  it  is  in  direct  conformity  to  the  principle  above  quoted 
from  2nd  Kent's  Commentaries. 

The  facts  are  these:  the  husband  abandoned  his  wife 
and  children  in  1804,  and  left  the  United  States,  but  re-* 
turned  in  1816.  In  the  interval  of  time,  she  presumed 
he  was  dead  and  married  again.  In  1814,  the  wife's  father 
died  intestate,  leaving  a  real  and  personal  estate,  of  which 
her  share  was  worth  2,500  dollars.  After  the  husband's 
return,  he  instituted  ejectment  suits  to  recover  the  real 
property  so  descended  to  her  as  heir,  and  was  seeking  to 
recover  her  personal  property. 

In  this  condition  of  things  the  wife  filed  her  bill,  stating 
these  facts: — and  alledging  that  her  husband  was  wortb 
nothing,  and  was  intemperate  and  adulterous,  and  that 
she  and  her  two  infant  children  by  him,  had  nothing  but 
the  property  so  descended.  A  divorce,  a  mensa  et  thorOf 
was  decreed ;  and  it  was  decreed  also  that  she  should  hold 
and  enjoy  all  the  estate,  real  and  personal,  so  descended 
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to  her,  and  that  her  husband  be  perpetually  enjoined  from 
any  action  to  recover  the  estate.  6  Jh.  Ch.  Rep.,  25. 
Afterwards,  the  defendants,  Myers  and  Bloom,  caused 
executions  to  be  levied  on  this  property,  on  judgments 
which  the  husband,  Haviland,  had  confessed;  to  enjoin 
which  the  bill  was  filed. 

In  delivering  the  opinion,  the  Chancellor  said;  ''the 
claim  to  protection  against  the  judgments,  does  not, 
however,  rest  upon  the  mere  equity  of  the  wife  to  a 
suitable  provision  out  of  her  separate  estate,  notwithstand- 
ing the  claim  of  the  husband,  or  of  any  right  or  lien 
created  by  him.  That  right,  as  we  have  seen,  is,  of  itself, 
sufficient  to  bar  the  pretensions  of  the  defendants,  without 
any  previous  decree  appropriating  the  properties  to  the 
use  of  the  wife.  In  this  case,  however,  the  wife  obtained 
a  decree  for.  a  divorce  from  bed  and  board,  and  the  court, 
in  such  case,  is  directed  by  the  statute  authorizing  divorces, 
to  make  orders  for  the  suitable  support,  and  maintainance 
of  her,  and  her  children,  out  of  his  property.*' 

Thus  we  see,  that  the  case  of  Haviland  vs.  Bloom^ 
establishes  nothing  more  than  the  general  principle  asserted 
in  2nd  Kent's  Commentaries,  in  Story's  Equity  Jurispru- 
dence, and  in  Clancy  on  Rights — ^before  referred  to — 
namely,  that  the  wife's  equity  to  a  suitable  provision  for 
the  maintainance  of  herself  and  her  children,  out  of  her 
separate  estate,  real  as  well  as  personal,  lying  in  action, 
is  a  valid  right  and  will  be  upheld  against  the  husband, 
his  alienee,  or  creditor.  Indeed,  this  case,  is  of  less 
weight  than  many  other  cases  on  this  subject; — for 
although  it  asserts  this  equity  of  the  wife  as  a  sufficient 
ground  to  protect  her  property  against  the  creditor, — ^yet 
stress  is  laid  upon  the  fact,  that  the  wife  had  obtained  a 
divorce  from  bed  and  board,  and  that  the  provision  made 
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for  her,  was  only  snch,  as  by  the  statute,  in  such  cases, 
would  have  been  preper  to  have  made,  had  the  estate 
belonged  to  the  husband«  It  may  be  remarked  too,  that 
the  Chancellor  treats  the  debts  of  the  creditor,  as  of  doubt- 
ful validity  and  merit,— and,  therefore,  as  greatly  weaken- 
ing their  claim  to  satisfaction. 

Upon  this  review  of  the  case,  it  will  be  seen,  that  it  id 
no  authority  for  the  application  now  before  us.  In  that 
case,  Haviland  had  never  been  in  possession  of  the  prop- 
erty. It  had  descended  to  his  wife  during  his  abandonment 
of  her,  and  when  he  returned,  and  instituted  suits  for  its 
recovery,  she,  during  the  pendency  of  those  suits,  filed  her 
bill  for  a  divorce,  and  to  enjoin  his  said  creditors :  a  decree 
for  a  divorce,  and  for  the  separate  enjoyment  of  her  estate 
bad  been  obtained,  and  the  debts,  set  up  by  the  creditors 
were  of  doubtful  validity.  But  in  the  case  before  us,  the 
husband  has  been  long  in  the  possession  of  this  estate 
and  as  tenant  by  courtesy,  is  entitled  to  a  life  estate 
therein ;  there  has  been,  no  divorce,  and  the  debts  of  the 
defendants  are  of  unquestionable  merit. 

Upon  the  whole,  we  are  constrained  to  say,  that  there 
is  no  reported  case,  nor  is  there  any  principle  recognized 
by  a  court  of  Chancery,  by  which  the  decree  of  the 
Chancellor,  can  be  sustained. 

Reverse  the  decree  and  dismiss  the  bill. 
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When  a  county  is  directed  by  the  General  Assembly  to  be  established,  and 
commissioners  appointed  for  that  purpose,  and  it  appear  that  the  act,  directing 
the  establishment  of  the  county,  is  unconstitutional  and  Yoid,  a  court  of 
Chancery  will  restrain,  by  injunction,  the  conmiissioners  from  organizing  the 
county.  It  will,  however,  go  no  farther.  After  a  county  has  been  organized, 
a  court  of  Chancery  has  no  power  to  abolish  It,  or  to  restrain  existing 
officers  from  executing  their  several  functions. 

This  bill  was  filed  in  the  Chancery  Court  at  Rogersville 
by  Ford,  a  resident  of  that  portion  of  Hancock  county 
which  was  taken  from  the  coanty  of  Hawkins  against  the 
commissioners  appointed  by  act  of  the  Legislature  to 
organize  the  county  of  Hancock. 

The  bill  charges,  that  in  1844  an  act  was  passed  by  the 
Legislature,  directing  the  establishment  of  Hancock  county, 
defining  its  boundaries,  and  appointing  commissioners  to 
organize  it;  that  a  bill  was  filed  in  the  Chancery  Court 
at  Rogersville  by  certain  inhabitants  of  Hawkins  against 
the  commissioners  who  were  enjoined  from  proceeding  to 
organize  such  county,  on  the  ground,  that  the  county,  as 
established  by  the  act,  did  not  contain  the  number  of 
square  miles  required  by  the  constitution,  and  that  the 
constitution  was  in  other  respects  violated ;  that  in  1846 
another  act  was  passed,  directing  the  establishment  of 
said  county,  and  appointing  commissioners,  who  were 
authorized  to  survey  said  county,  and  to  make  all  necessary 
alterations  in  the  original  lines  of  said  county,  so  as  to 
•*  avoid  constitutional  objections,'*  and  should  proceed  to 
organize  the  county  as  required  by  the  act  of  1844. 

The  bill  charges,  that  the  county  of  Hancock  was  sur- 
veyed by  the  commissioners,  and  boundaries  established, 
but  that  said  boundaries  ran  within  twelve  miles  of  the 
county  seat  of  Hawkins,  and  did  not  include  three  hundred 
and  fifty  square  miles. 
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It  prays  that  the  commissioners  should  be  enjoined  from 
proceeding  further  to  organize  the  county,  and  that  the 
sheriff,  clerk,  and  other  officers  elected  in  the  county,  should 
be  enjoined  from  the  execution  of  their  several  functions. 

This  bill  was  answered,  and  amongst  other  defences,  it 
was  averred,  that  prior  to  the  filing  of  the  bill,  the  county 
was  completely  organis&ed  by  the  commissioners,  and  the 
functions  of  the  commissioners  had  been  executed ;  that 
civil  districts  had  been  regularly  laid  off— justices  of  the 
peace,  a  sheriff,  coroner,  clerks,  constables,  and  all  other 
officers  had  been  elected  and  were  in  the  regular  discharge 
of  their  duties,  according  to  law,  before  the  filing  of  the 
bUl. 

The  case  was  tried  on  bill,  answers,  replications,  and 
proof,  by  Chancellor  Williams,  at  the  May  term,  1848. 

The  decree  recites  that  the  boundaries  of  Hancock 
county,  as  surveyed  by  the  commissioners,  approached 
nearer  than  twelve  miles  of  the  county  seats  of  the 
counties  of  Hawkins  and  Claiboume,  from  which  the 
territory  was  taken,  and  it  was,  therefore,  unconstitutionally 
established.  The  defendants  were  perpetually  ''enjoined 
from  the  organization  of  the  county,''  and  the  county  de- 
clared  ^'unconstitutional  and  void." 

From  this  decree  the  defendants  appealed. 

Heiskellf  for  the  complainants. 

1.  This  case  involves  the  legality  and  constitutionality  of 
the  establishment  of  Hancock  county.  Defendants  insist, 
that  the  Chancery  Court  has  no  jurisdiction  to  ei\join  the 
proceedings  of  the  officers  of  a  county  after  its  organization. 

2.  That  the  legislature  had  power  to  delegate  the 
authority  conferred  upon  it  by  the  constitution,  to  establish 
new  counties,  to  commissioners. 

11 — ^VOL.    IX. 
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On  the  first  position.  It  would  seem  strange  indeed  if 
the  constitution  could  be  infringed  by  the  permission  or 
negligence  or  delay  of  a  few  private  persons,  and  that 
then  there  should  be  no  remedy.  Where  would  this  rule 
carry  us?  Is  there  any  person  exempt  from  the  operation 
of  this  new  limitation? 

In  cases  where  the  law  provides  preventive  and 
remedial  means  the  failure  to  adopt  the  first  does  not  bar 
the  other. 

This  proceeding  is  in  the  nature  of  a  quo  warranto^ 
which  has  always  been  brought  at  any  time,  when  corpora- 
tions have  been  found  acting  illegally. 

It  is  decided  in  Tennessee  that  the  writ  of  quo  warranto^ 
and  the  information  in  the  nature  thereof,  are  not  in  force, 
TurVs  casef  Mart,  and  Yer.,  287,  and  the  information  in 
the  nature  of  quo  U)arranto  it  would  be  impracticable  to 
use,  for  want  of  a  court  of  general,  original  jurisdiction 
extending  over  the  whole  State.  So  that  there  remains 
no  remedy  in  fact  but  the  Bill  in  Chancery — ^the  most 
convenient,  proper,  and  efficient  means  for  the  regulation 
of  such  subjects,  that  can  be  conceived. 

But  the  argument  is,  that  the  mischief  being  done,  the 
remedy,  by  injunction,  which  is  the  ground  of  Chancery 
jurisdiction,  is  no  longer  proper.  Every  act  of  the  officers 
of  the  county  is  an  illegal  act,  and  a  mischief  which  no 
other  judicial  power  can  remedy — and  this  is  equally  so, 
whether  the  acts  of  the  officers  be  void  or  not  But  their 
acts  are  not  on  the  footing  of  ordinary  acts  of  officers  de  facto. 
The  act  of  the  legislature  is  a  nullity  and  void,  and  every 
act  done  in  pursuance  of  it  is  void,  and  not  merely  voidable, 
an  act  which  they  have  no  right  to  pass,  an  authority  which 
they  could  not  delegate,  and  the  acts  of  the  commissioners 
stand  just  as  though  they  were  self-constituted  authorities, 
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and  the  officers  and  others  as  usurpers  without  color  of 
authority.    This  brings  me  to  the  second  position, — 

That  the  legidature  can  delegate  the  authority  to  make 
new  counties.  The  constitution  gives  the  power  to  the 
legislatture,  not  to  its  commissioners ; — ^the  power  thereby 
is  expressly  limited.  It  is  further  essentially  legislative. 
It  involves  the  exercise  of  a  discretion  which,  as  the 
wisdom  and  disinterestedness  of  the  representative  body 
could  not  be  delegated,  ought  not  to  be  committed  to  bodies 
without  those  qualities. 

The  ascertainment  and  preservation  of  the  evidences 
of  boundary  of  the  great  governmental  divisions  of  the 
state  ought  not  to  be  leit  to  the  custody  and  control  of 
private  bodies,  but  should  be  preserved  in  the  statute  books; 
and  this  is  another  reason  that  the  constitution  probably 
had  in  view  in  constituting  the  legislature  as  the  authority 
to  establish  new  counties*  If  this  reasoning  be  correct, 
and  the  whole  act  be  utterly  void,  then  the  position  above 
assumed  is  true,  that  every  act  of  each  officer  would  be  a 
nullity,  and  if  that  be  so,  the  proceding  by  writ  of  in- 
junction would  apply  in  this  case  just  as  much  as  it  did  to 
the  case  of  Bradley  vs.  The  Commissioners  of  Powel  county. 
Because  if  the  acts  of  the  county  officers  are  void--eaph  one 
works  an  injury  which  is  of  such  a  nature  as  ought  to 
be  the  subject  of  an  ii\junction;  and  if  I  am  wrong  in  this 
position,  and  if  these  acts  be  legal,  still  the  oppressive 
taxes  and  additional  burthens  illegally  to  be  imposed,  are 
injuries  to  be  prevented  by  the  writ  of  injunction.  Besides 
the  acts  of  these  officers,  after  a  judicial  decision  that  they 
were  not  legally  constituted  authorities,  could,  at  any 
rate,  be  avoided,  though,  perhaps  they  could  not  until 
tiieti. 
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Sneedf  for  the  defendants. 

The  original  bill  is  filed  to  ei\join  and  vacate  the  coanty 
of  Hancock.  It  is  against  the  commissioners  appointed  to 
organize  the  county,  under  the  act  of  legislature  directing 
the  county  to  be  so  laid  off  as  to  ^  avoid  constitutional 
objections,^  and  was  filed  after  the  complete  organization 
of  the  coimty. 

The  county  not  having  its  limits  and  boundaries  defined 
by  the  legislature,  but  the  commissioners  being  directed  to 
run  the  lines  so  as  to  ^  avoid  constitutional  objections,"  it 
was  error  to  enjoin  and  vacate  the  county,  but  the  commis- 
sioners should  have  been  directed  to  conform  to  the  provisions 
of  the  law. 

But  a  court  of  Chancery,  at  the  instance  of  a  private 
individual,  has  no  jurisdiction  to  enjoin  or  vacate  a  county. 
A  county  is  a  public  corporation,  created  for  governmental 
purposes  only.  4  Wheat.  Rep.  629,  659,  668,  The  govern- 
ment is  the  only  proper  party,  in  the  case  of  a  public 
corporation,  to  vacate,  annul,  or  dissolve  it,  and  all  the 
reasons  why  the  government  should  be  the  party  actor  exists 
with  the  increased  force  in  mere  governmental  regulations, 
such  as  counties,  &;c.  5  Wheat.  Rep.,  291 ;  6  Granch, 
129  and  seq.  The  case  of  Bradley  vs.  Powel  County ^  2  Hum« 
Rep.  428,  the  court  is  respectfully  asked  to  review,  so  far 
as  it  conflicts  with  the  above  view.  It  is  directly  against 
the  case  in  5  Wheat.  Rep.,  which  is  believed  to  be  sustained 
by  all  authority,  and  no  case  has  been  found  to  the  reverse. 
It  is  not  contended  that  the  Chancery  jurisdiction  is  im- 
proper— ^that,  it  is  conceded,  was  correctly  held  in  Bradley's 
case,  and  is  confirmed  by  act  of  1845,  Nich.  Sup.,  106-7, 
sec.  5  and  7 ;  but  that  Chancery  should  act  at  the  suit  of 
an  individual  is  the  point  opposed  in  that  case,  and  for 
stronger  reason  in  this.        « 
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The  case  of  Bradley  was  to  inhibit  the  doing  of  the 
thing — ^now  the  act  is  done.  The  action  there  was  prevented 
and  prohibited — ^now  it  is  sought  to  undo  simply. 

This  bill  is  only  against  the  commissioners  of  the  county 
when  their  office  has  been  exhausted  in  its  complete 
organization.  They  are  not  representatives  by  law  of  the 
organized  county.    Their  duties  were  to  organize. 

R.  M.  Barton^  for  complainant. 

The  court  of  Chancery  has  power  to  enjoin  illegal  acts ; 
and  the  officers  of  the  county  being  made  defendants,  the 
writ  of  injunction  is  the  proper  remedy.  Story^s  Eq.  Ju., 
906, 955 ;  2  Hum.,  428. 

TusLET,  J.  delivered  the  opinion  of  the  court. 

In  the  case  of  Bradley  vs.  The  Commissioners  of  Powel 
county^  heard  and  determined  by  this  court,  at  Knoxville, 
in  the  year  1841,  and  reported  in  2  Hum.,  428,  it  was  held, 
that  commissioners,  appointed  to  organize  a  county,  under 
an  act  of  the  legislature  establishing  it,  should  be  enjoined 
from  the  performance  of  that  duty,  where  the  county  had 
been  established  by  the  legislature,  in  violation  of  the  4th 
sec.  of  10th  art.  of  the  amended  constitution  of  the  state, 
which  provides  that  '^new  counties  may  be  established 
by  the  legislature,  to  consist  of  not  less  than  three  hundred 
and  fifty  square  miles,  and  which  shall  contain  a  population 
of  four  hundred  and  fifty  qualified  voters;  no  line  of 
which  county  shall  approach  the  court-house  of  any  old 
county,  from  which  it  may  be  taken,  nearer  than  twelve 
miles." 

In  that  case  it  clearly  appeared,  that  the  area  contained 
within  the  lines  of  the  county,  as  defined  by  the  act  estab- 
lishing it,  was  not  equal  to  three  hundred  and  fifly  square 
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miles,  and  that  one  of  the  lines  approached  the  court-hoose 
of  Hawkins  (from  which  a  part  of  said  county  had  been 
taken)  nearer  than  twelve  miles;  wherefore,  it  was 
considered  that  the  act  had  been  passed  in  direct  contra- 
vention of  the  specified  clause  of  the  constitution,  which 
was  construed  to  be  a  prohibition  upon  the  legislature,  in 
exercising  the  sovereign  power  of  making  counties  or 
municipal  corporations;  for  the  proper  protection  and 
government  of  the  citizens  of  the  state,  and  therefore 
conferred  no  authority  upon  the  commissioners  appointed, 
to  organize  the  county;  and  that  a  court  of  Chancery  had 
the  legitimate  power  to  eigoin  thom  from  the  exercise  of 
the  power  thus  illegally  delegated  to  them.  In  the  opinion 
then  delivered  by  this  court,  it  is  said;  '*It  is  the  inability 
of  courts  of  law  to  operate  prospectively  by  prohibition, 
for  the  prevention  of  mischief,  that  has  established  upon 
clear  and  definite  grounds,  that  portion  of  Chancery 
jurisdiction  which  rests  upon  the  doctrine  of  quia  timet 
It  embraces  a  great  variety  of  interests  which  we  need 
not  and  do  not  design  to  investigate  here.  It  sufficeth 
for  this  case  to  say,  that  it  always  applies  where  great 
and  irreparable  mischief  may  be  the  consequence  of  illegal 
action,  which  the  common  law  courts,  from  their  mode  of 
proceeding  cannot  stay — ^such  we  think  this  to  be.  If 
the  establishment  of  the  county  be  unauthorized,  its  organ- 
ization ought  to  be  prohibited,  and  this  no  court  but  one 
of  Chancery  can  do." 

Upon  a  review  of  this  case,  we  are  satisfied  of  the 
correctness  of  its  doctrine  and  re-affirm  it.  The  act  of 
the  legislature  having  been  passed  in  violation  of  the 
constitution,  had  no  validity,  and  of  course  conferred  no 
power  upon  the  commissioners  appointed  by  it,  who  were> 
therefore,  proceeding  in  violation  of  law,  to  mark  and 
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lay  off  a  new  county,  and  to  organize  a  police  government 
for  it,  by  the  election  of  a  sheriff,  jostices  of  the  peace, 
clerks  of  the  courts,  &c.;  the  consequence  of  all  which  would 
necessarily  be,  the  production  of  confusion  and  uncertainty 
in  the  administration  of  justice  and  of  inconvenience  and 
mischief  to  the  inhabitants  not  only  of  the  proposed  new 
county,  but  of  those  from  which  it  was  to  be  taken,  by  a 
necessary  increase  of  taxation  for  public  buildings  and  police 
expenditures.  These  evils  the  result  of  unauthorized  and 
illegal  action  by  these  pretended  commissioners,  a  court 
of  Chancery  has  power  to  prohibit,  upon  the  application 
of  any  person  liable  to  be  injured  thereby. 

But  in  the  case  now  under  consideration,  we  are  asked 
to  go  a  step  further  and  abolish  a  county  after  it  has  been 
organized  and  put  into  operation,  under  an  act  of  the 
legislature  establishing  it.  This  is  presenting  the  question 
in  a  very  different  aspect  indeed,  and  we  know  of  no 
principle  of  Chancery  jurisprudence,  upon  which  the 
jurisdiction  thus  invoked  can  be  exercised.  The  prohibition 
of  an  act,  and  the  undoing  of  it  after  it  has  been  performed 
are  very  different  things,  and  the  jurisdiction  of  a  court 
of  Chancery  can  be  maintained  in  many  instances  for  the 
one,  while  the  person  agrieved  is  left  solely  to  his  remedy 
at  law  for  the  other :  and  such,  we  think,  most  clearly  to 
be  the  case  now  under  consideration:  as  long  as  the 
organization  of  the  county  is  in  fieri^  the  court  has  power 
over  the  commissioners  appointed  by  the  invalid  act 
establishing  it,  and  may  prohibit  them  from  the  Exercise 
of  the  authority  illegally  imposed  upon  them  by  it;  but 
the  moment  the  power  is  executed,  and  the  county 
organized  in  pursuance  of  the  statute,  that  moment  the 
connexion  of  the  commissioners  with  the  transaction  ceases; 
they  become,  if  the  expression  be  legitimate,  functi  officio ; 
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and  the  county  becomes,  under  the  statute,  a  political 
corporation  of  the  State,  and  a  court  of  Chancery  has  no 
power  to  enquire  into  the  validity  of  the  act,  and,  as  we 
apprehend,  a  court  of  law  neither.  The  power  of  courts 
to  declare  acts  of  legislation  unconstitutional,  only  exists 
where  they  are  called  upon  to  enforce  them,  or  declare 
under  them  some  right  effecting  life,  liberty,  or  property. 
The  courts  have  no  power  to  prohibit  the  legislature  from 
the  exercise  of  unconstitutional  power  in  legislation;  they 
can  only  refuse  to  carry  into  execution  such  unconstitu- 
tional legislation.  There  are  many  provisions  of  the 
constitution  directory,  mandatory,  and  prohibitory  to  the 
legislature,  against  the  violation  of  which,  there  is  and 
can  be  no  legal  protection :  such  are  the  clauses  requiring 
the  performance  of  duties  imposed  upon  the  legislature 
itself,  and  the  restriction  in  the  performance  of  those 
duties ;  in  all  these,  and  the  like  cases,  the  only  security 
is  to  be  found  in  the  obligation  of  the  members  to  support 
the  constitution,  and  in  the  ballot-box.  If  the  legislature, 
in  violation  of  the  provisions  of  the  constitution,  refuse 
to  perform  a  duty  imposed  upon  it — if  it  perform  this  duty, 
without  regard  to  the  non-existence  of  a  given  state  of 
facts  required;  in  all  these  cases  there  is  no  remedy.  A 
court  of  justice  cannot  compel  action,  it  cannot  prohibit 
action,  it  cannot  undo  action.  Such,  in  our  opinion,  is  the 
case  of  a  county  established  and  organized  by  an  act  of 
legislature,  in  disregard  of  the  provisions  of  the  article 
of  the  constitution,  which  makes  it  the  duty  of  the  legisla* 
ture  not  to  establish  a  new  countv  unless  it  contain  within 
its  limits  a  given  number  of  square  miles,  and  a«  given 
number  of  voters.  Every  member  is  bound  by  his  oath 
not  to  violate  this  clause  of  the  constitution,  but  the  courts 
have  no  power  to  prohibit  such  violation,  nor  to  undo  an 
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action  which  may  be  the  result  of  it:  and  the  only  ground 
upon  which  the  organization  of  a  county,  by  commissioners, 
under  a  law  so  passed,  may  be  prohibited,  results  from  the 
fact,  that  they  are  individuals  amenable  to  a  court  of 
Chancery,  that  the  law  communicates  to  theifi  no  power, 
and  that  they  are  in  consequence  thereof,  in  the  per* 
formance  of  an  illegal  act,  calculated  to  produce  mischief, 
if  it  be  not  restrained ;  but  when  it  is  once  organized, 
though  it  be  by  commissioners,  it  is  as  if  it  had  been 
organized  by  the  legislature  without  a  commissioner,  and 
is  beyond  the  control  of  the  courts. 

As  to  the  question  made  upon  the  boundary  lines  of 
this  county ;  it  being  alleged,  that  they  are  run  within  a 
distance  of  other  county  seats^  prohibited  by  the  consti- 
tution, or  twelve  miles;  it  is  to  be  observed,  that  this 
prohibition  is  made  in  favor  of  the  counties,  and  i^  violation 
of  it,  violates  rights  secured  by  the  constitution  to  them, 
which  cannot  be  permitted,  as  it  would  be  an  unconstitu- 
tional divestment  of  a  vested  right;  the  consequence  of 
which  is,  the  adjoining  counties  are  not  bound  by  the 
running  of  these  lines,  if  they  trench  upon  the  limits  thus 
secured  to  them,  that  is,  the  twelve  miles  from  the  seat 
of  justice;  but  they  may  ibrce  these  lines  back  to  the 
required  distance  if  they  see  proper  so  to  do. 

Then  upon  the  whole  view  of  this  case,  we  reverse  the 
decree  of  the  Chancellor,  and  dismiss  the  complainant's 
bill  with  oosts. 

11 — 2 — ^VOL.  IX. 
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Batbs  vs.  Dtbr. 

The  act  of  1848.  ch.  196,  sec  2,  proVides  that  the  election  of  a  defaulter  to 
any  office  of  trust  or  profit  ahall  be  yoid.  Newman  was  elected  aheriff  whilst 
in  default,  sold  real  estate  as  sheriff,  and  made  deeds.  The  court  held,  on 
this  state  of  facts,  that  he.  was  sheriff  de  facto,  and  that  the  yaUdJty  of  his 
acts  should  not  be  enquired  into  on  collateral  issues. 

Dyer  sued  Bates  in  ejectment  in  the  Circuit  Court  of 
Jefferson  county,  and,  on  the  trial  before  a  jury,  reh'ed 
on  a  purchase  of  the  real  estate  at  execution  sale,  and 
a  deed  from  Newman,  sheriff  of  Jefferson  county. 

The  defendant  offered  as  evidence  the  record  of  a 
judgment,  obtained  against  Newman  as  sheriff .  and 
collector  of  State  taxes,  which  was  unsatisfied  at  the 
time  of  his  re-election,  and  at  the  time  of  his  making 
the  deed  of  conveyance,  on  which  the  plaintiff  relied. 
The  transcript  was  rejected,  and  a  verdict  and  judgment 
were  rendered  for  the  plaintiff.    The  defendant  appealed. 

R.  H.  Hynds  and  Arnold^  for  the  plaintiff  in  error. 

They  cited  act  of  1848,  ch.  196,  sec.  2;  3  Phillips'  Ev. 
820;  1  Starkie,  252;  3  Yer.  493. 

PecJff  for  the  defendant  in  error. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

The  only  question  seriously  pressed  upon  the  consld<- 
eration  of  the  court,  in  this  case,  is,  as  to .  the  validity  of  a 
deed  of  bargain  and  sale,  executed  by  BeoJ.  F.  Newman, 
acting  sheriff  of  Jefferson  county,  on  the  5th  day  of  July, 
1844,  to  the  lessor  of  the  plaintiff  in  ejectment,  for  the 
premises  in  dispute.- 

It  is  not  denied  but  that  Benjamin  F,  Newman  was,  at 
the  date  of  the  deed,  acting  as  sheriff  of  the  county  of 
Jefferson,  under  an  election,  made  in  form,  as  required 
by  law;  and  that  as  sheriff  of  the  county  he  was 
warranted  by  law  to  make  the  deed ;  but  it  is  contended. 
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that  his  election  was  irregularl  and  void,  because  at  the 
time  it  was  made,  he  was  a  public  defaulter,  and  was, 
therefore,  ineligible  to  the  office  of  sheriff,  under  the 
provisions  of  the  constitution  6{  the  State ;  which  defendant 
offered  to  prove,  but  the  court  rejected  the  evidence. 

In  doing  this,  we  think  the  court  committed  no  error. 
At  the  time  the*  deed  was  executed,  Benjamin  F.  Newman 
was  the  acting  sheriff  of  the  county  under  an  election 
made  in  due  form;  and  although  he  was,  at  the  time 
of  his  election  ineligible,  on  account  of  his  defalcation, 
yet  this  does  not  avoid  his  acts  done  as  sheriff,  before 
his  election  was  annulled  by  the  proper  authority;  pre- 
vious to  that  event,  though  he  was  not  sheriff  de  jure^  yet 
he  was  de  facto;  and  from  public  neces9ity,  the  acts  of  a 
public  officer,  exercising  his  office  de  facto^  though  not 
de  juref  are  valid  as  to  third  persons,  and  cannot  be 
controverted  in  a  collateral  issue,  such  as  this. 

This  question  has  been  fully  investigated  by  the  court, 
in  the  case  of  the  Farmers*  and  MerchafUs*  Bank  at 
Metnpku  vs.  Chester^  reported  in  6  Hum.  458,  in  which  it 
was  held,  that  the  acts  of  an  officer  de  facto  are  valid 
so  far  as  third  persons  are  concerned. 

It  has  been  argued,  that  inasmuch  as  the  election  of 
Newman  was  a  void  ^election,  he,  therefore,  could  not 
be  considered  as  a  sheriff  de  facto;  we  do  not  think  the 
objection  a  good  one ;  his  election  was  made  in  form  of 
lai¥,  and  its  validity  had  to  be  tested  by  matter,  extras 
neous,  and  third  persons  could  not  be  presumed  to  know 
that  he  was  acting  without  legal  authority,  and  they 
oaght  not  to  be  prejudiced  thereby. 

We,  therefore,  think  the  circuit  judge  committed  no 
error  in  rejecting  the  proof  offered  by  the  defendant  to 
impeach  the  deed  under  which  the  plaintiff  in  ejectment 
claimed,  and  affirm  the  judgment  of  the  Circuit  Court. 
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Brown  and  wife  vs.  Crawford  and  oTHERa. 

I.  The  will  of  testator  was,  that  his  wife  Isabella  should  have  the  whole  of  his 
possessions,  daring  her  widowhood,  that  the  land  he  liyed  on  should  be 
divided  equally  between  his  two  sons,  when  they  should  attain  twenty-one 
years  of  age,  and  that  the  remainder  of  his  moveable  estate  should  be  divided 
amongst  his  daughters.  The  testator,  by  this  will,  intended  to  give  the  whole 
of  his  estate  to  the  widow  during  hei  widowhood*  to  divide  the  land  he  lived 
on,  at  the  termination  of  her  widowhood,  between  his  two  sons;  that  the  balance 
of  his  real  estate  should  descend  to  all  his  children  equally;  and  that  his  slaves 
should  go  to  his  daughters  pn  the  termination  of  the  widowhood  of  the  mother. 

52.  The  widow  died  without  having  been  again  married.  Lydia  became  the  wife  of 
the  complainant  before  th^  death  of  her  mother.  Held,  that  having  no  right 
to  sue  for  the  slaves  till  her  mother's  death,  and  being  then  a  feme  covert,  the 
statute  of  limitations  had  no  application,  and  that  she  was  entitled  to  them 
for  her  separate  use. 

T.  Arnold^  for  complainants. 

T.  A,  R.  NelsoUt  for  defendants. 

TuRLEYy  J.  delivered  the  opinion  of  the  conrt. 

Three  questions  are  presented  for  consideration  in  this 
case.  The  first  involves  the  construction  of  the  last  will 
of  Robert  Crawford*  which  was  executed  in  1794.  By  it 
he  provides  as  follows :  **  It  is  my  will  that  my  beloved 
"wife,  Isabella  Crawford,  shall  have  the  whole  of  my  pos- 
sessions during  her  widowhood.  Item,  it  is  my  will  that  ray 
land  I  now  live  on,  be  divided  equally  between  my  two 
sons,  Wm.  Crawford  and  A.  Crawford,  when  they  come  of 
age.  Item:  it  is  my  will  that  the  remainder  of  my  move- 
able estate  be  divided  among  my  daughters,  and  it  is  my 
will  that  my  children  be  allowed  a  reasonable  education  out 
of  my  estate,  likewise  that  no  sale  of  my  esjate  be  made, 
but  that  it  be  valued  and  remain  in  the  hands  of  the  execu- 
tors.  Also  it  is  my.  will  that  the  sheep,  hogs,  and  crop  be 
exempted  from  the  valuation." 

In  the  construction  of  this  will  it  is  only  necessary,  for 
the  present  case,  to  determine  what  interest  Isabella  Craw- 
ford took  under  it,  as  to  the  negroes  belonging  to  Robert 
Crawford,  at  the  time  of  his  death,  and  to  whom  they  belong 
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under  the  will,  after  the  death  of  said  Isabella  Grawfoid. 
We  think  that,  by  the  words,  "the  whole  of  my  possessions," 
the  testator  intended  to  bequeath  all  his  property  to  his  wife, 
and  that  he  has  done  so  for  the  time  specified  in  the  will, 
or  during  her  widowhood,  which  the  proof  shows  extended 
to  her  death.  We  also  think  that,  by  the  use  of  the  words, 
*Hhe  remainder  of  my  moveable  ei^tate,"  he  meant  to  include 
his  negroes,  and  that  he  )ias,  by  his  will,  given  them  exclu* 
sively  to  his  daughters,  and  that  their  right  to  possess  and 
enjoy  them  commenced  upon  the  death  of  the  testator's 
wife.  We  think  that  this  is  a  fair  construction  of  the  will; 
not  only  because  the  words,  ^  moveable  estate,*'  are  suffi- 
ciently  capacious  to  include  negroes,  but  because  in  the 
clause  immediately  preceding,  he  says,  **  it  is  my  will  that 
my  land,  that  I  now  live  on,  be  divided  equally  between 
my  two  sons,  Wm.  Crawford  and  A.  Crawford,  when  they 
arrive  at  age,"  and  immediately  proceeds;  '*  it  is  my  will 
that  the  remainder  of  my  moveable  estate  be  divided 
among  my  daughters.  The  juxtaposition  of  the  words^ 
land  and  moveable  estate,  shows  satisfactorily  that  they 
were  designed  to  embrace  property  according  to  their  legal 
meaning,  to  wit,  real  and  personal.  Under  the  clause,  mak- 
ing provision  for  his  daughters,  if  the  word  "  moveable  "  had 
been  left  out,  all  the  balance  of  the  estate,  whether  real 
or  personal,  would  have  been  embraced  in  it,  and  there  may 
have  been  other  lands  not  specified  in  the  devise  to  his  two 
sons,  which  is  alone  for  the  land  upon  which  he  lived ;  he 
seems  to  have  thought,  that  the  devise  of  this  particular 
tract  to  his  two  sons,  and  of  the  moveable  property  to  his 
daughters,  put  them  upon  an  equality,  thus  far;  and  if  there 
were  other  lands  not  embraced  in  the  devise  to  the  sons, 
they  descend  equally  to  the  sons  and  daughters,  so  that 
equality  will  be  produced. 
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2.  Are  the  complainant's  rights  bound  by  the  operation  of 
the  statute  of  limitations  7  We  think  not  Under  the  will 
Isabella  Crawford,  the  widow  of  the  testator,  was  entitled 
to  the  possession  of  the  negroes  and  their  increase  during 
her  widowhood,  which,  as  we  have  seen,  extended  to  her 
death.  Then  the  daughters,  of  whom  Lydia  is  one,  had  no 
right  to  the  possession  of  the  negroes,  or  to  maintain  any 
action  in  relation  thereto,  except  for  their  preservation  until 
the  happening  of  that  event*  Previous  thereto  Lydia  was 
married  to  the  complainant,  Brown,  and  was,  therefore, 
a  feme  covertt  at  the  time  her  right  of  possession,  and  con- 
sequently right  of  action  to  the  negroes,  accrued,  and  no 
bar  of  these  rights  is  created  by  lapse  of  time,  and 
the  neglect  of  her  husband  to  enforce  her  claim,  though 
more  than  three  years  from  the  death  of  her  mother  elapsed 
before  this  bill  was  filed,  and  though  the  defendant,  from 
that  period,  held  the  slaves  which  are  the  subject  of  contro- 
versy adversely  to  her  rights  and  all  others.  This  bill 
being  filed  to  get  possession  of  her  share  of  the  negroes,  and 
have  them  secured  to  her  by  settlement,  freed  from  the  mari- 
tal rights  of  her  husband,  and  she  being  excepted  from  the 
operation  of  the  statute  of  limitations,  the  court  has  no 
difficulty  in  decreeing  the  relief.  The  husband  having 
nevoid  redaced  the  negroes  to  possession,  has  no  legal  right 
in  them.  To  reduce  them  into  possession^  he  is  driven  to 
use  the  name  of  the  wife  in  a  court  of  chancery,  which  will 
treat  the  case  according  to  the  rights  and  equity  of  the 
parties,  and  will  view  it  in  the  same  light,  as  if  the  bill  had 
been  filed  by  the  wife,  through  her  next  friend;  in  which 
ease  the  negroes  would  have  been  decreed  to  her  separate 
use  and  maintenance,  notwithstanding  the  lapse  of  time, 
as  the  wife  is  not  bound  thereby,  and  the  husband  had  no 
interest  to  bar. 
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3.  Bat  it  is  said  that  there  is  no  sufficient  proof  in  the 
record,  that  the  complainant,  Lydia^  was  a  feme  covert  at 
the  time  her  right  of  action,  as  to  these  negroes,  accrued. 
We  think  otherwise;  because,  in  the  first  place,  in  the 
will  of  Isabella  Crawford,  the  widow  of  the  testator, 
under  which  will,  the  defendant  claims  to  hold,  the 
negroes,  by  the  operation  of  the  statute  of  limitations, 
there  is  a  clause  in  the  words  following :  ^  It  is  my  will 
that  my  daughter,  Lydia  Brown,  shall  have  five  dollars 
out  of  my  estate  in  two  years  after  my  decease."  This  we 
look  upon  as  establishing  satisfactorily  that  the  complainant, 
Lydia,  was  a  feme  covert  at  the  date  of  the  execution  of 
the  will,  and  previous  to  the  vesting  of  her  right  to  the 
possession  of  the  negroes  and  her  consequent  right  to  sue. 
She  has  not  become  discovert  since.  And  second,  we  think 
the  answer  of  Wm.  M.  Crawford  fully  admits  her  covert- 
ure, and  the  death  of  his  mother.  We,  therefore,  affirm 
the  decree  of  the  Chancellor. 


• 
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Strong,  executrix^  vs,  Readt  et  ah. 

The  testator  devised  his  "dwelling  house  to  Claiborne  and  Rnsh.**  Claiborne 
died  before  the  testator.  Tlie  court  held,  that  by  the  act  of  1784,  abolishing 
BunriVorship  in  joint  tenancies,  the  share  of  Claiborne  lapsed,  and  on  the 
death  of  the  testator,  descended  to  the  heirs. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court 
at  Knoxville,  by  Jane  Strong,  widow  and  executrix  of 
Dr.  Joseph  C.  Strong,  deceased,  praying  for  a  judicial 
construction  of  the  will  of  the  deceased. 

The  case  was  tried  by  Chancellor  Williams,  at  the 
April  term,  1S45,  and  a  decree  having  been  rendered 
on  the  devise  above  set  forth,  which  was  unsatisfactory 
to  the  executrix,  she  appealed^ 

ft 

Welcker^  for  the  complainant. 

Sneedf  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  by  the  executrix  of  Dr.  Joseph  C. 
Strong,  deceased,  to  obtain  a  judicial  construction  of  his 
last  will  and  testament.  There  are  several  bequests  and 
devises  in  the  will,  and  among  them  is  the  following 
devise:  *'I  give  the  use  of  my  dwelling  house  in  town  to 
my  wife  her  life-time,  also  a  tract  of  woodland  of  about 
ninety-one  acres,  adjoining  the  land  that  formerly  belonged 
to  Joseph  Bell,  now  owned  by  William  Swan;  at  the  death 
of  my  wife,  that  land  to  be  given  to  the  children  of  Mary 
Hazen,  and  the  dwelling  house  in  town  to  Claiborne  and 
Rush,  the  other  houses  and  lots  in  town,  to  be  sold,  and  the 
price  thereof  to  be  divided  equally  among  the   children.'' 

This  will  is  dated  the  20th  of  May,  1840,  and  the 
testator  died  in  the  month  of  November,  1844.  Before 
the  death  of  the  testator,  *' Claiborne,"  mentioned  in  the 
above  devise,  had  departed  this  life,  without  issue. 
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The  question  raised  by  the  pleadings,  upon  the  above 
devise,  of  the  dwelling  house  in  town,  to  "  Claiborne  and 
Rush"  is,  what  disposition  shall  be  made  of  Claiborne's  share? 
1.  It  is   said,    that    the    legacy   to  Claiborne    did    not 
lapse   by   his    death    because    his    share     formed    part 
of  a  devise    to  Rush  by  the    testator   in   fee  simple,  in 
joint   tenancy,   in  which    case    the    death   of  one,  only 
operated  by  the  common  law,  in  accumulation,  and  increase 
of  the  right  of  the  surviving  joint  tenant  in  severalty,  of 
that,  of  which,  he  was  before  seized  in  joint  tenancy, 
per  tout  as  well  as  per  mie — and  as  an  extinguishment  of 
the  seizen  of  the  share  of  the  deceased  brother,  making 
the  interest  entire  and  several,  in  the  survivor,  in  that 
which  before  was   joint.    2  Jarman  on  Wills,  158,  167. 
And  this  principle  of  the  common  law,  it  is  contended,  is 
not  affected  by  our  act  of  1784— abolishing  survivorship 
in  joint  tenancies — ^that  act,  it  is  argued,  not  being  applica- 
ble to  a  case  like  this. 

Although  it  be  true,  that  the  estate  devised  to  ''Claiborne 
and  Rush,"  did  not  become  absolute,  by  the  death  of  the 
testator,  during  Claiborne's  life-time,  yet  we  think  it  is 
within  the  purview  of  the  act  of  1784,  and  the  survivorship 
is  cut  down  in  this  case,  as  in  those  cases  where  the  joint 
tenant  dying,  was  in  actual  possession,  and,  therefore, 
the  common  law  rule  in  such  case,  is  abrogated,  so  that 
Rush  is  not  entitled,  as  surviving  joint  tenant  to  the  share 
of  Claiborne. 

2.  It  is  next  assumed,  that  the  principle  of  joint  tenancy 
above  stated,  prevented  a  lapse  of  the  devise,  upon  the 
death  of  Claiborne — and  that  the  act  of  1784,  cutting  off 
survivorship,  and  declaring  that  the  share  of  the  joint 
tenant  dying,  shall  descend  to  his  heirs,  in  the  same  manner 
estates  held  by  tenancy  in  common — is  applicable  to 
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this  case  in  every  respect — and  that,  therefore,  the  heirs 
of  Claiborne,  are  entitled  to  the  share  devised  to  him. 
And  this  constniction  is  supported  by  the  case  of  Rhodes 
vs.  Holland^  (2  Yer«,  341,)  where  it  is  held,  that  a  legacy 
in  joint  tenancy,  does  not  lapse  by  the  death  of  one  of 
the  joint  legatees,  during  the  life  of  the  testator — nor  does 
it  survive  to  the  surviving  joint  tenant,  but  that  the 
principle  of  joint  tenancy  upholds  the  devise  during  the 
life-time  of  the  testator,  and  at  his  death  the  act  of  1784 
comes  in,  and  distributes  the  estate  to  the  heirs  of  the 
deceased  joint  tenant. 

With  a  stik>ng  disposition  to  preserve  uniformity  in  the 
decisions  of  this  court, — and  with  the  highest  respect  for 
the  learning  of  Judge  Whyte,  who  delivered  the  opinion, 
we  are  unable  to  yield  to  the  authority  of  the  case  of 
Rhodes  vs.  Holland.  It  seems  to  us  absurd  to  assume, 
that  the  doctrine  of  survivorship  operated  on  the  estate 
'at  the  time  of  Claiborne's  death — so  as  to  produce  by 
that  event,  an  accumulation  and  increaae  of  the  estate  of 
Rush,  during  the  testator's  life-time,  so  as  to  prevent  a 
lapse,  and  then,  that  the  act  of  1784  should  take  away 
from  the  survivor  the  legacy,  which  had  then  become 
vested  in  him,  in  severalty.  The  doctrine  insisted  on  for 
Rush,  as  first  above  stated,  is  less  objectionable  than  this. 

3.  The  true  principle  as  we  think,  is,  that  the  act  is 
general,  extending  to  all  cases,  as  ,well  by  devise  as  by 
deed,  and  cuts  down  and  destroys  the  common  law  doctrine 
of  survivorship.  So  that,  upon  the  death  of  Claiborne, 
nothing  survived  to  Rush,  save  the  one  half,  to  which  the 
devise  in  joint  tenancy  entitled  him.  This  being  the  case, 
the  legacy  to  Claiborne,  lapsed  and  remained  undisposed 
of  by  the  will,  he  having  no  issue,  and,  therefore,  our  act 
of   1642,  ch.   177,  sec.  3,  having  no  application  to  the 
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case,  the  heirs  of  Claiborne  cannot  take  the  estate, 
because  the  survivorship  being  cut  down  at  his  death,  it 
remained  undevised,  and  as  such  descended  to  the  heirs 
of  the  testator  at  his  death. 

Upon  this  point,  therefore,  we  think  there  is  error  in 
the  decree,  and  order  that  it  be  reversed  and  modified. 


Casn's  adnCr.  vs.  Curd. 

The  act  of  1842,  ch.  44,  which  provides  that  certain  articles  of  property 
therein  exempted  from  execution,  sliall  be  secured  to  the  widow  after  the 
death  of  the  hnsband,  and  shall  not  go  to  the  executor  or  administrator 
applies  to  aU  widows,  irrespective  of  the  value  of  the  estates  of  their 
deceased  hnri»nds.  The  property  vests,  at  the  death  of  the  husband,  in  the 
widow,— and  no  demand  is  necessary  to  sustain  an  action  of  trover  against 
the  administrator  or  executor  who  has  appropriated  it. 

Keith^  for  the  plaintiff  in  error. 

TrewhiU  4*  Oaut^  for  the  defendant  in  error. 

McKiNNBT,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  brought  in  the  Circuit  Court 
of  McMinn  county,  by  the  defendant  in  error,  in  the 
character  of  widow,  and  relict  of  Richard  Curd,  deceased, 
against  the  plaintiffs  in  error,  as  administrators  of  his 
estate,  upon  the  2nd  sec.  of  the  act  of  1842,  ch.  44,  which 
provides,  in  the  latter  clause  of  the  section,  that  **the 
property  hereby  exempt  from  execution,  shall  be  secured 
to  the-  widow,  as  the  head  of  the  family,  after  the  death 
of  the  husband,  and  shall  not  go  to  the  executor  or 
administrator.'^ 

}t  appears,  from  the  proof,  in  the  bill  of  exceptions,  that 
a  separation  had  taken  place  between  the  intestate  and 
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the  defendants  in  error  about  two  years  before  the  death 
of  the  former,  and  which  continued  up  to  the  time  of  his 
death.  All  the  personal  property  of  the  estate  was  sold 
by  the  administrators,  including  the  various  articles  secured 
by  law  to  the  widow — she  not  having,  previously  to  said 
sale,  demanded,  or  set  up  claim  to  the  same.  Sometime 
after  the  sale  a  demand  was  made  of  the  property,  and 
the  administrators  having  disabled  themselves  to  deliver 
it,  this  action  was  instituted  to  recover  damages  for  the 
conversion.  The  verdict  and  judgment  were  for  the  plain- 
tiff in  the  court  below,  to  reverse  which  an  appeal  in  error 
is  prosecuted  to  this  court. 
We  think  there  is  no  error  in  this  record. 

1.  It  is  supposed,  that  by  construing  the  second  section 
of  the  act  of  1842,  tn  pari  materia^  with  the  several  pre- 
ceding acts  relating  to  the  ^ame  subject,  the  intention  of 
the  legislature  is  shown  to  be,  that  the  provision  of  the 
latter  clause  of  the  section  in  question,  should  be  restricted 
and  confined  to  the  widows  of  *'poor  persons,''  in  cases 
where  the  distributive  share  of  the  personal  estate,  under 
the  general  law,  would  not  afford  the  means  of  an  adequate 
support.  However  plausible  this  construction,  there  is  no 
principle  upon  which  it  can  be  supported.  The  language 
used  in  this  section  of  the  act,  is  plain,  unambiguous, 
and  imperative — its  application  is  general  and  unlimited, 
and  extends  to  widows  irrespective  of  the  value  of  the 
estate.  With  the  policy,  or  abstract  justice,  in  many  cases, 
of  this  statute,  we  have  nothing  to  do.  Its  terms  being 
general  and  imperative,  an  implicit  obedience  is  exacted 
from  the  courts  in  carrying  into  effect  its  provisions. 

2.  An  action  of  trover  may  well  be  maintained  in  a 
case  like  the  present.  The  act  declares,  that  the  articles 
"  secured  to  the  widow,"  **  shall  not  go  to  the  executor  or 
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administrator."  Upon  the  death  of  the  intestate  the  title 
instantly  vests,  by  operation  of  law,  in  the  widow.  No 
interest  vests  in  the  personal  representative,  and  he  can 
have  nothing  to  do  with  the  property,  unless,  perhaps, 
upon  the  failure  of  the  widow  to  make  the  selection  in 
proper  time,  to  have  the  various  articles,  to  which  by  law 
she  may  be  entitled,  selected  and  set  apart  for  her  benefit. 
He  can  exercise  no  dominion  over  such  property  as  against 
the  widow — much  less  make  sale  of  the^same  without 
her  knowledge  or  consent ;  and  the  exercise  of  any  such 
control  or  dominion  is  a  conversion  for  which  he  is  liable 
in  damages  in  this  form  of  action. 

3.  To  entitle  the  widow  to  maintain  her  action,  it  is 
enough  that  the  legal  relation  of  widow  exists.  And  it  is 
not  required  of  her  to  show,  that,  previous  to  the  sale, 
she  demanded  the  property,  or  made,  or  ofiered  to  make, 
a  selection  of  the  articles  secured  to  her  by  law,  from  the 
other  property  belonging  to  the  estate.  The  statute  forbids 
the  interference  of  the  personal  representative  therewith. 

Let  the  judgment  be  affirmed. 


Davis  por  the  use  op  Trotter  t;*.  ^Hansard  et  als. 

Where  a  suit  is  prosecuted  against  the  collector  of  county  revenue,  by  the 
chairman  of  the  County  Court,  for  the  use  of  the  trustee  of  the  county, 
security  must  be  giyen  for  Its  prosecution  as  in  other  cases. 

Attorney  Creneral^  for  the  State. 

Maynardy  for  the  defendants. 

McKinney,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  sherifi*  of  Sevier  county, 


174  KNOXVILLE: 

[DftTls  for  the  nie  of  Trotter  «#.  Hannunl  et  ale.] 

and  the  sureties  in  his  official  bond»  for  bis  default  in 
payment  of  the  county  revenue.  From  the  judgment  of 
the  Circuit  Court  rendered  upon  said  motion,  the  plaintiff 
appealed  in  error  to  this  court,  and  was  permitted  to 
prosecute  his  said  appeal  without  giving  bond  and  security 
for  costs.  Upon  this  ground,  a  motion  is  here  made,  by  the 
defendants,  to  dismiss  the  appeal ;  and  we  think  the  motion 
must  be  allowed.  Conceding  the  principle,  insisted  upon 
by  the  Attorney  General,  to  be  correct — ^that  in  proceedings 
properly  conducted  in  the  name  and  for  the  benefit  of  the 
State,  or  of  a  county,  bond  and  security  for  costs  is  not 
required  upon  an  appeal  from  an  inferior  to  a  superior 
tribunal,  prosecuted  on  behalf  of  the  State,  or  county, 
it  cannot  apply  to  this  case.  Here,  the  proceeding  is  not 
in  the  name  of  the  county,  nor  is  the  county,  in  any  proper 
sense,  a  party.  The  motion  is  in  the  name  of  the  chairman 
for  the  use  of  William  H.  Trotter,  who  is  styled,  trustee, 
&c.,  and  who  may  be  alone  personfilly  interested  in  the 
judgment  sought  to  be  obtained,  for  ought  that  we  know 
from  the  record.  But,  however  this  may  be,  on  failure 
to  prosecute  his  appeal  with  effect,  he  is,  by  law,  liable 
for  costs,  in  the  first  instance ;  and  if  fixed  with  such 
liability  by  the  judgment  rendered  in  the  case,  he  must 
look  to  the  county  for  indemnity.  The  execution  of  the 
bond,  required  by  the  statute  in  such  cases,  was  alike 
necessary  to  authorize  the  Circuit  Court  to  grant  the  appeal,  . 
and  to  confer  jurisdiction  of  it  upon  this  court ;  and  for 
the  want  of  such  bond,  the  appeal  must  be  dismissed. 
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Fenoas  under  the  age  of  sereii  are  incapable  of  contracting  guilt  Between  the 
ages  of  seven  and  fourteen,  they  are  presumed  incapable  of  contracting  guilt 
This  presumption  may  be  disproved,  and  thereupon  such  person  is  subject  to 
pnniahment.  Alter  fourteen,  the  acts  of  infants  are  subject  tp  the  same 
construction  and  punishment  as  those  of  persons  of  fall  age. 

Attorney  General^  for  the  State. 

Pecky  for  the  defendant. 

McRiNirETy  J.  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  of  an  assault  and  battery 
by  the  verdict  of  a  jury ;  but  the  court  refused  to  render 
judgment  upon  the  verdict,  and  discharged  the  defendant 
upon  the  ground  that  she  was  only  about  twelve  years  of 
age,  being  of  opinion  that  a  minor,  under  the  age  of 
fourteen  was  not  subject  to  criminal  punishment  for  mis- 
demeanors, although  possessed  of  sufficient  capacity  to 
distinguish  between  good  and  evil.  In  this,  it  is  insisted 
by  the  Attorney  General,  there  is  error. 

There  is  some  confusion  and  apparent  conflict  in  the 
books  in  respect  to  the  liability  of  an  infant  to  criminal 
punishment  for  misdemeanors  under  the  age  of  twenty-one. 
And  so  far  as  our  examination  has  extended,  no  very 
definite  or  uniform  rule  seems  to  have  been  established^. 
In  regard  to  felonies,  it  is  otherwise.  All  the  authorities 
concur,  that  under  the  age  of  seven  years  an  infant  cannot 
be  punished  for  any  felony  committed  by  him :  for  the  law 
presumes  that  in  such  case  a  felonious  discretion  cannot 
exist,  and  against  this  presumption  no  averment  shall  be 
admitted.  1  Hale  P.,  C«  27,  28,  4  Bl.  Com.  23.  But,  on 
attaining  the  age  of  fourteen,  the  criminal  acts  of  infants 
are  subject  to  the  same  construction  and  punishment  as 
are  ^those  of  persons  of  full  age,  being  then  presumed  to 
be  d6li  capaces^  and   capable  of  distinguishing  between 
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right  and  wrong.  In  the  interval  between  the  ages  of 
seven  and  fourteen  years,  they  are  deemed,  prima  facie, 
doli  incapaceSf  and  incapable  of  contracting  guilt.  If, 
however,  it  clearly  appear  that  they  were  doli  capaces,  and 
could  discriminate  between  good  and  evil,  they  may  be 
convicted  and  punished.  The  maxim  in  such  cases  is, 
malitia  supplet  cetatem ;  but  the  evidence  of  malice  which 
is  to  supply  age,  must  be  clear  beyond  all  contradiction. 
Such  are  the  well  established  principles  in  regard  to 
infants  charged  with  the  commission  of  felonies.  In 
treating  of  the  capacity  of  infants  to  commit  crimes, 
Blackstone,  4  Com.  22,  says  :  *^  The  law  of  England  does, 
in  some  cases,  privilege  an  infant  under  the  age  of  twenty- 
one,  as  to  common  misdemeanors,  so  as  to  escape  fine, 
imprisonment,  and  the  like ;  and  particularly  in  cases  of 
omission,  as  not  repairing  a  bridge,  or  a  highway,  and 
other  similar  offences ;  for  not  having  the  command  of  his 
fortune  till  twenty-one,  he  wants  the  capacity  to  do  those 
things  which  the  law  requires.  But,  where  there  is  any 
notorious  breach  of  the  peace,  a  riot,  battery,  or  the  like, 
(which  infants,  when  full  grown,  are  at  least  as  liable 
as  others  to  commit,)  for  these  an  ijifant  above  the  age  of 
fourteen,  is  equally  liable  to  suffer  as  a  person  of  the 
full  age  of  twenty-one."  This  authority,  however,  does 
not  assert — ^nor  do  any  of  the  authorities  to  which  we 
have  had  access — ^that  an  infant  under  the  age  of  fourteen, 
if  possessed  of  sufficient  capacity  to  discern  good  from 
evil,  may  not  be  punished  in  such  cases ;  and  we  apprehend 
the  author  did  not  intend  to  be  so  understood.  The  position 
laid  down,  as  far  as  it  goes,  is  unquestionably  correct, 
that  infants  above  the  age  of  fourteen  are  equally  as 
liable  as  persons  of  full  age  to  conviction  and  punishment 
in  cases  of  misdemeanors  involving  violence  and  breaches 
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of  the  peace;  and  so  in  ca3es  of  felony.  But,  this 
authority  does  not  establish  the  conclusion  attempted  to  be 
deduced  from  it,  that,  under  the  age  of  fourteen,  an  infant, 
regardless  of  his  capacity  to  commit  crime,  shall  be  exempt 
from  punishment.  It  would  seem  grossly  absurd  to  hold 
that  an  infant  under  the  age  of  fourteen,  if  possessed  of 
sufficient  capacity,  may  be  convicted  and  punished,  even 
with  death,  but  that  in  cases  of  breach  of  the  peace,  or 
violent  injuries  to  the  person  of  another,  he  shall  be 
permitted  to  escape,  though  possessed  of  like  capacity. 
Such  distinction  is  inconsistent  with  reason ;  it  is  also  in 
opposition  to  an  admitted  axiom  of  the  law,  that  the 
higher  the  grade  of  the  offence,  the  stronger  should  be 
the  proof,  not  merely  of  the  corpus  delicti  but  also  of  the 
capacity  of  the  offender ;  and  it  is  no  less  opposed  to  one 
of  the  chief  ends  of  criminal  jurisprudence,  the  preser- 
vation of  the  public  peace  and  security  of  the  persons  of 
the  citizens.  In  Dane^s  Abr.  vol.  6,  038,  it  is  laid  down, 
in  accordance  with  what  we  understand  to  be  the  law, 
that,  *'  for  a  breach  of  the  peace,  a  riot,  battery,  &c.,  a 
minor  above  fourteen  years  may  be  .punished ;  under  seven 
years  of  age  an  infant  cannot  be  guilty ;  but  between  seven 
and  fourteen  years  of  age,  the  capacity  only  is  regarded ; 
hence,  one  eight  years  of  age  may  be  guilty,  and  punished.^ 
See  also  Roscoe's  Cr.  Ev.,  872. 

The  proof  in  this  record  shows,  that  the  defendant  had 
sufficient  capacity  to  commit  crime ;  and  that  the  battery 
was  prompted  by  malice  and  revenge,  and  committed  upon 
an  infant  incapable  of  self-defence ;  and,  being  of  opinion^ 
that  the  conviction  was  proper,  we  hold  that  the  Circuit 
Court  erred  in  refusing  to  pronounce  judgment  and  in 
discharging  the  defendant.  The  judgment  will,  therefore, 
be  reversed,  and  judgment  will  be  here  rendered  upon 
the  verdict. 
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A  bond  of  indemnity  executed  to  the  Sheriff  not  by  the  plaintiff  in  the 
judgment,  but  by  a  atFanger  thereto,  is  a  valid  statutory  bond,  and  the  obligor 
is  liable  on  motion  to  the  Sheriff. 

Sellars,  a  constable,  levied  on  a  wagon  and  team  by 
virtue  of  an  execution  against  James  Tipton.  This  property 
belonged  to  Albert  Tipton.  Albert  Tipton  sued  Sellras  and 
recovered  a  judgment  against  him  for  the  value  of  the  wagon 
and  team.  Prior  to  the  sale  of  the  property,  the  constable  ' 
demanded  a  bond  of  indemnity,  which  was  executed  and 
delivered  to  him  by  Jobe  and  Fitzsimmons.  Neither  Jobe 
nor  Fitzsimmons  was  plaintiff  on  the  execution. 

A  motion  was  made  by  Sellars  in  the  Circuit  Court  of 
Carter  county  against  Jobe  and  Fitzsimmons  on  the  bond» 
and  judgment  was  recovered  thereupon  in  favor  of  Sellars. 
Jobe  and  Fitzsimmons  appealed. 

T.  A,  12.  NelsaUf  for  the  plaintiff  in  error.  John  Jobe, 
a  stranger  to  the  two  executions,  executed  the  bond  of 
indemnity,  and,  although  this  may  be  good  as  a  common 
law  bond,  yet  I  maintain  that  it  was  not  executed  by  the 
person  contemplated  by  the  act  of  1825,  ch.  40,  Car.  & 
Nioh.  183.  The  second  section  of  that  act  manifestly 
contemplates  that  the  bond  shall  be  executed  by  the  plaintiff 
in  the  execution,  Car.  &  Nich.  184.  To  hold  otherwise 
would,  as  I  insist,  be  to  hold  that  the  legislature  designed 
to  encourage  champerty  and  maintenance,  and  to  put  it 
in  the  power  of  any  intermeddler  to  produce  litigation 
by  executing  such  bonds. 

C.  W.  Nelson^  for  the  defendant  in  error.  It  was  the 
intention  of  the  parties  to  compl}''  with  the  act  of  Assembly. 
It  was  the  intention  of  the  constable  to  take  such  a  bond 
as  was  provided  for,  and  it  was  the  intention  of  the  parties 
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signing  it  to  give  such  a  bond,  and  they  ought  not  now  to 
be  permitted  to  avoid  their  obligation. 

Jobe  saw  proper  from  some  cause  to  come  in  and 
execute  a  bond  of  indemnity.  If  he  was  a  stranger  and 
a  wrong-doer,  he  cannot  take  advantage  of  his  own  wrong. 

Jobe  intended  and  did  assume  the  position  of  the  plaintiff. 

The  law  was  made  for  the  protection  of  the  officer,  and 
this  bond  accomplishes  that  intent.  Therefore,  Jobe  should 
not  be  permitted  to  urge  that  it  is  not  a  statutory  bond. 

The  first  section  of  the  act  gives  power  and  authority 
to  the  officer  to  move  against  the  obligor,  or  obligors,  or 
either  of  thtoi,  on  the  bond  of  indemnity.  Therefore,  it 
makes  no  sort  of  difference  whether  either  of  them  be 
the  plaintiff  in  the  suit  or  not ;  for  he  is  not  required  to 
move  against  the  plaintiff,  but  may  move  against  any  one 
or  all  executing  the  bond. 

McKiviTEY,  J.  delivered  the  opinion  of  the  court. 

The  defendant  in  error  obtained  judgment  by  motion 
in  the  Circuit  Court  of  Carter  county,  against  the  plaintiffs 
in  error,  on  a  bond  of  indemnity ;  and  the  only  material 
question  for  our  consideration  is,  whether  the  bond  is  in 
accordance  with  the  provisions  of  the  act  of  1825,  ch«  40. 

Jobe,  the  principal  in  said  bond,  was  not  a  party  to  the 
executions,  or  judgments,  upon  which  they  were  issued : 
nor  is  it  shown  in  the  record  that  he  had  any  interest, 
legal  or  equitable,  therein.  And  it  is  argued  by  the 
counsel  for  the  plaintiffs  in  error,  that,  by  the  proper 
construction  of  the  act  above  referred  to — ^the  first  and 
second  sections  being  considered  in  connection  with  each 
other — ^the  bond  of  indemnity  contemplated  by  the  statute 
must  be  made,  or  given,  by  the  plaintiff  in  the  judgment 
and  execution ;  and  that  the  bond  in  question  in  this  case, 
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having  been  given  by  a  stranger,  is,  therefore,  not  a  good 
statutory  bond.  We  do  not  concur  with  the  plaintiffs' 
counsel  in  this  construction  of  the  statute.  The  first 
section  provides,  that,  ^  in  all  cases  where  a  sheriff,  coroner, 
or  constable,  may  levy  an  execution  on  property,  the  title 
to  which  is  disputed,  and  may  take  a  bond  of  indemnity, 
and  may  be  sued  for  so  doing  by  the  rightful  owner  of 
such  property  so  levied  on  and  sold,  and  a  recovery  had 
against  such  sheriff,  coroner,  or  constable;  it  shall  and 
may  be  lawful  for  such  sheriff,  coroner,  or  constable, 
upon  motion,  in  any  court  of  record,  to  obtain  judgment 
against  the  obligor,  or  obligors,  or  either  of  them,  on  such 
bond  of  indemnity  for  the  amount  of  the  damages  and 
costs  that  may  have  been  recovered  against  such  sheriff, 
coroner,  or  constable,"  There  is  certainly  nothing  in  the 
letter  of  this  section  indicating  that  the  bond  shall  be 
given  by  the  plaintiff  in  the  execution  ;  and  we  are  unable 
to  perceive  anything  in  the  reason  or  policy  of  the  law 
which  forbids  the  giving  of  such  bond  of  indemnity  by  a 
party  beneficially  interested  in  the  judgment;  or  by  the 
agent  or  attorney  of  the  party  interested ;  or,  in  the  absence 
of  the  party  in  interest,  by  any  one  who  may  be  willing  to 
take  upon  himself  the  hazard  and  responsibility  of  doing  so. 
The  bond  contemplated  by  this  act  is  for  the  sole  benefit 
of  the  sheriff,  or  other  ministerial  officer ;  and  the  question 
is  exclusively  between  him  and  the  obligor,  or  obligors, 
in  such  bond.  This  section  was  intended  merely  to  give 
legislative  sanction  to  a  practice  which  had  grovni  up 
in  the  country  without  authority  of  law,  viz,  the  taking 
bonds  of  indemnity  by  sheriffs  and  other  ministerial  officers, 
when  the  title  to  property  about  to  be  levied  on  was  in 
dispute ;  and,  furthermore,  to  provide  a  summary  remedy 
upon  the  breach  of   the  condition  of  such  bonds.    The 
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argument  for  the  plaintiffs  in  error  derives  no  aid  from  a 
consideration  of  the  second  section  of  said  act.    Its  effect 
is  altogether  different  from  and  independent  of  the  first 
section.    It  provides  that  no  *^  sheriff,  coroner,  or  constable, 
shall  be  compelled  to  levy  an  execution  on  any  property, 
the  title  to  ivhich  is  disputed,  and  sell  the  same,  unless  the 
plaintiff  in  the  execution  will  first  give  bond  and  security 
to  such  sheriff,  coroner,   or  constable,  to  indemnify    and 
keep   harmless    such  ofiicer  from  all  damages  and  costs 
in  consequence  of  levying  upon  and  selling  such  property.*^ 
The  intention  of  the  latter  section  was  merely  to  relieve 
sheriffs   and   other   ofiicers  from  the  hardship  and  gross 
injustice  to  which  they  were  frequently  exposed  by   the 
law   as  it  previously  existed.      By  the   common   law,  if 
the  sheriff,  or.  other  officer,  levied  upon  and  sold  property 
belonging  to  some  other  person  than  the  defendant  in  the 
execution,  and  a  recovery  in  damages  were  had  against 
him  for  so  doing  by  the  rightful  owner  thereof,  he  had 
no  recourse  upon  the  plaintiff,  and  was  wholly   without 
redress.     And,  on  the  other  hand,  if  he  refused  to  levy 
and  sell,  upon  the'  ground  that  the  title  to  the  property 
was  in  dispute,   it  was  at  the  peril  of  being  made  per- 
sonally liable  to  the  satisfaction  of  the  plaintiffs' judgment, 
in  the  event  it  should  turn  out — ^perhaps  after  a  tedious 
and    doubtful   investigation — ^that   the    title   was  in  fact 
in  the  defendant  in  the  execution.    He  was  bound  at  his 
peril  to  know  who  was  the  rightful  owner  of  the  property. 
But,  by  the  section  of  the  act  under  consideration,  the  mere 
fact  that  the  title  to  the  property  is  disputed,  is  sufficient 
justification  for  the  refusal  of  the   sheriff,  or  other  ,  officer, 
to  levy  upon  or  sell  the  property,  unless  a  bond  of  indem- 
nity is  given  as  prescribed  in  the  act     The  officer,  in 
other  words,  is  not  compelled,  as  at  the  common  law,  to 
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take  upon  himself  the  hazard  of  determining  the  question 
of  right  or  title  to  the  property  in  dispute  ;  but  may  stay 
his  hand,  and  refuse  to  execute  the  process  imtil  the 
plaintiff  in  the  execution  shall,  by  the  execution  of  a 
sufficient  bond  of  indemnity,  take  such  hazard  upon  himself. 
We  are  of  opinion,  therefore,  that  the  bond  in  question  is 
a  good  statutory  bond ;  and  that,  upon  the  facts  presented 
in  the  bill  of  'exceptions,  the  Circuit  Court  was  well 
warranted  in  rendering  judgment  thereon.  The  other 
supposed  errors  in  the  record  have  not  been  seriously 
pressed,  and  do  not,  in  our  opinion,  furnish  any  ground 
of  reversal. 
Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Hakrt  et  ah.  vs.  Green  et  als, 

1.  If  the  provMons  of  the  will  of  testator  he  not  ntiafactory  to  the  widowi  she 
mast  signify  her  dissent  therefrom  in  six  months  after  the  probate  of  the 
will  in  common  form. 

d.  When  daves  are  emancipated  by  will  they  stand  on  the  footing  of  specific 
legatees,  and  if  there  should  be  a  deficiency  of  assets  first  liable  for  the 
payment  of  debtSf  they  must  contribute  as  other  specific  legatees  of  personal 
property.  If  they  should  fail  to  raise  such  amount,  they  should  not  be  sold 
but  hired  out  by  a  receiyer  and  the  proceeds  of  their  labor  appropriated  to 
the  payment  of  such  debts  in  due  proportion. 

Maynardy  for  complainants.  ' 

Van  Dyke  and  Lyon^  for  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  by  the  complainants  for  their  freedom, 
bequeathed  to  them  by  their  former  owner,  Solomon  Green, 
deceased. 
"  The  last  will  and  testament  of  the  said  Solomon  Green, 
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has  been  regularly  proved  and  recorded,  and  contains  a 
bequest  of  freedom  to  all  the  slaves  of  the  testator  by  name. 
The  execntoirs  appointed  in  the  will^  renounced  the 
execution  thereof,  and  the  defendant,  Samuel  Green,  be- 
came administrator,  with  the  will  annexed. 

The  administrator  refused  to  apply  to  the  County  Court 
by  petition,  to  obtain  the  emancipation  of  the  complainants, 
and  they  come  into  the  Court  of  Chancery  for  &  decree 
of  emancipation,  as  the  statute  directs. 

No  question  is  here  made  as  to  the  right  of  the  com- 
plainants to  their  freedom,  except  that  there  are  demands 
against  the  estate  that  cannot  be  satisfied,  unless  the 
complainants  shall  be  held  to  servitude,  and  sold  to  satisfy 
the  same. 

It  appears  from  the  record  that  the  will  of  Solomon 
Green  was  proved  in  the  County  Court  of  Roane  county, 
on  the  4th  day  of  January,  1S41,  by  the  oaths   of  three 
subscribing  witnesses  thereto.     On  the  1st  day  of  March, 
thereafter,  several  of  the  children  of  Solomon  Green  filed 
their  petition  in  the  County  Court,  protesting  against  the 
probate  aforesaid,  and  asking  for  an  issue  ofdevisavit  vel  non. 
At  the   October  term,  1842,   of  the  Circuit    Court    of 
Roane  county,  the  issue  came  on  to  be   tried;  and  the 
jury  foaiid  a  verdict  establishing  the   said   will.    On  the 
3d  day  of  April,  1843,  Eleanor  Green,  the  widow  of  Solomon 
Green,  appeared  in  the  County  Court  of  Roane  county, 
and  entered  her  dissent  from  the  will  of  her  said  husband ; 
and  thereupon   filed  her  petition   in    this  cause  for   her 
distributive  share  of  her  husband's  estate,  under  the  statute. 
It  is  objected,  on  behalf  of  the  complainants,  that  the 
said  widow  is  not  entitled  to  a  distributive  share  of  her 
husband's  estate,  because  she  did    not  enter  her  dissent 
to  the  will  of  her  husband  in  six  months  from  the  time 
the  same  was  proved. 
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For  the  widow,  it  is  insisted  that,  as  she  entered  her 
dissent  in  six  months  from  the  time  the  will  was  established 
by  its  probate  in  solemn  form,  she  is  entitled  to  a  distri- 
butive share  of  the  estate,  although  more  than  six  months 
elapsed  from  the  time  the  will  was  proved  in  the  County 
Court,  in  common  form,  before  such  dissent. 

By  the  act  of  1784,  ch.  22,  sec.  8,  it  is  provided  that,  if 
a  husband  shall  die,  not  having  made  provision  for  his 
widow  by  his  will^  satisfactory  to  her,  she  **  may  signify  her 
dissent  thereto  before  the  judges  of  the  superior  court,  or 
in  the  court  of  the  county  wherein  she  resides,  in  open 
court,  in  six  months  after  the  probate  of  said  will."  When 
a  widow  shall  thus  signify  her  dissent  to  a  will,  she  is 
entitled  to  dower  of  the  real  estate,  and  to  a  distributive 
share  of  the  personal  estate,  as  though  her  husband  had 
died  intestate. 

The  privilege  of  dissent  given  by  this  statute,  and  the 
rights  dependant  on  such  dissent,  can  exist  only  in  cases 
where  the  dissent  shall  be  signified  within  the  time  limited, 
unless  the  widow  shall  have  been  prevented  from  entering 
such  dissent  by  fraud.  This  limitation  is,  '^  within  six 
months  after  the  probate  of  the  will."  The  question  is, 
when  was  the  will  of  Solomon  Green  proved,  within  the 
meaning  of  this  statute?  We  are  constrained  to  say  that 
the  period  of  the  probate  of  the  will,  in  common  form,  is 
the  time  from  which  the  computation  of  the  six  months 
commences.  To  hold  otherwise,  would  involve  estates  in 
ruinous  and  endless  confusion.  A  will  proved  in  common 
form,  might  be  acquiesced  in  for  a  number  of  years,  and  the 
estates  be  distributed  according  to  its  provisions — ^the 
widow  enjoying  the  provision  made  for  her — a  contest 
might  be  got  up  in  relation  to  its  validity,  and,  upon  the 
termination  thereof,   in   favor   of  the  will,    the   widow. 
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aecording  to  the  ars^ament,  might  dissent  in  six  months 
from  that  period,  and  up-torn  the  whole  estate,  in  order 
to  obtain  her  dower  and  distributive  share.  Such  a  con- 
sequence would  be  ruinous,  and  could  not  have  been 
contemplated  by  the  legislature. 

But  this  argument  of  inconvenience  is  unnecessary, 
because  the  words  of  the  statute  are  plain  and  explicit, 
and  need  no  interpretation.  She  must  signify  her  dissent 
in  six  months  ftom  the  probate  of  the  will.  It  is  proven, 
(when  there  is  no  contest,)  in  common  form,  by  the  oaths 
of  the  witnesses  in  the  County  Court.  Of  a  vast  majority 
of  wills,  this  is  die  only  probate.  And  if,  in  the  one  case, 
this  is  the  probate  referred  to,  so  it  is  in  every  ease. 

We  are,  therefore,  of  opinion  that  his  Honor,  the  Chan- 
cellor, erred  in  decreeing  to  the  widow  a  distributive  share 
of  this  estate.    Her  dissent   is    inoperative,   and    cannot 
interfere  with  the  right  of  the  complainants  to  their  freedom. 
We  are  of  opinion  that  there  is  no  error  in  the  decree 
in  relation  to  the  account  of  debts  due  firom  the  estate, 
either  as  to  the  claims  that  were  allowed,  or  as  to  those 
that  were   rejected*     But  we  think  his  Honor  erred  in 
declaring  that  the  complainants  should  be  sold  to  pay  these 
debts,  in  the  event  there  should  be  a  deficiency  of  property 
first  liable  for  the  payment  thereof.    The  complainants 
are  legatiees  of  their  own  freedom,  and  this  is  a  specific 
legacy.     In  case  there  should  be  a  deficiency  of  assets 
first  liable  for  the  payment  of  delbts,  the  complainants  must 
contribute,  as  specific  legatees  of  personal  property  are 
boimd,    in  such  case,  to  contribute.      And   9hould   they 
fikil  to  raise  the  money  to  discharge  said  debts,  they  will 
be  placed  in  the  hands  of  a  receiver,  and  hired  out,  until 
the  debts  shall  be  paid;   at   which   time,  they  will   be 
entitled  to  the  enjoyment  of  their  freedom   according  to 
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the  will.  The  decree  will  .be  reversed  and  modified,  as 
above  directed,  and  the  cause  will  be  remanded  to  the 
Chancery  Court  at  Kingston  to  be  proceeded  in. 


Davenport  vs.  Swan. 

1.  A  gamiehee  can  only  be  charged  on  his  answer.  Therefore,  when  the 
garnishee  stated  that  he  had  a  horse  in  his  possession  which  belonged  to  the 
execntion  debtor,  bnt  that  such  horse  was  exempt  by  statute  from  execution, 
no  judgment  oould  be  rendered  against  such  garnishee. 

2.  A  garnishee  may,  after  service  of  garnishment,  purchase  property  from  the 
execution  debtor,  and  incur  no  liability  thereby  to  the  creditor.  He  owed 
nothing  at  the  time  of  service  of  garnishment 

H.  Maynardy  for  Davenport. 

Wm.  SwoHf  for  defendant. 

TuRLEV,  J.  delivered  the  opinion  of  the  court 

In  this  case,  we  think  there  is  no  error  in  the  proceedings 
of  the  Circuit  Court.  Whatever  of  irregularity  may  have 
existed  in  the  proceedings  before  the  justice  of  the  peace, 
it  is  unnecessary  now  to  comment  upon.  The  case  was 
regularly  removed  by  appeal  to  the  Circuit  Court,  where 
the  defendant,  Swan,  was  duly  discharged  as  garnishee 
upon  his  answer.  We  think  the  circuit  judge  committed 
no  error  in  discharging  him.  It  is  a  very  well  settled 
principle  that  a  garnishee  can  only  be  charged  upon  his 
answer,  and  that,  if  it  contain  no  sufficient  admission  to 
charge  him,  he  must  be  discharged.  In  the  present  case, 
there  is  nothing  in  the  answer  upon  which  the  defendant 
can  be  charged  as  garnishee.  He  admits,  it  is  true,  that 
at  the  time  the  garnishment  was  served,  there  was  a  horse 
of  the  defendant  in  the  execution  in  his  possession;  but 
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then  this  horse  was  not  liable  to  execution,  being  exempted 
by  statute.  Then  the  garnishee  could  not  be  made  liable 
therefor.  It  also  appears  that  the  garnishee  afterwards 
bought  and  paid  for  this  horse,  which  he  might  well  do 
after  the  garnishment ;  there  was  no  indebtedness  on  his 
part  at  the  time  of  the  service  of  garnishment,  and  the 
subsequent  contract  of  purchase  by  him  does  not  constitute 
such  a  case  of  indebtedness  as  authorizes  the  creditor  to 
charge  him  therefor.  A  garnishee  may,  after  garnishment, 
purchase  property  from  the  debtor,  and  pay  him  for  it, 
without  charging  himself.  It  is  otherwise,  if  there  be  a 
debt  due  from  him  at  the  date  of  the  garnishment.  If  he 
subsequently  pays  this  debt,  he  shall  be  chained  for  it,  for 
the  garnishment  attaches  it  in  his  hands,  and  he  has  paid 
it  in  his  own  wrong. 
Let  the  judgment  of  the  Circuit  Court  be  aifinned. 


McGuLLY  vs.  Malcoh  et  ah. 

1.  In  actioDB  for  torts,  if- it  appear  at  theclooe  of  plaintiff '■  case,  there  is  one 
defendant  against  whom  there  is  no  eYidence,  he  is  entitled  instantly  to  a 
Terdict  and  judgment  of  acquittal. 

2.  The  genuineness  of  a  warrant,  and  a  judgment  of  a  justice  of  the  peace 
committing  a  defendant  for  trial,  may  be  proyed  by  third  penons  as  well  as 
by  the  justice,  though  such  justice  be  present 

3.  A  sheriff  who  Is  prosecuted  for  ftdse  imprisonment  may  introduce  his  return 
OB  a  state's  warrant  to  proye  that  at  the  time  of  the  imprisonment  he  had  the 
warrant  in  his  hands. 

4.  Where  a  sheriff  was  prosecuted  for  false  imprisonment,  and  justified  the 
imprisonment  by  virtue  of  a  state's  warrant  against  the  plaintiff,  a  copy  of  a 
bill  of  indictment  found  against  the  plaintiff  on  the  charge  for  which  he  was 
arrested  is  not  admissible.  If  the  fact  of  the  finding  of  the  indictment  against 
him  were  admissible  at  all,  the  whole  of  the  proceedings  should  have  been 
oflbred. 
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This  is  an  aotion  for  false  impriaomnent,  institnted  in 
the  Circnit  Court  of  Blount  county^  by  David  McCuUy 
against  MaIcom»  Griffith,  Matthews,  and  others.  It  was 
transferred  to  Knox  county ;  where,  upon  the  pleas  of  not 
gtiilty  and  justifksation,  it  was  tried  by*  Judge  Alexander 
and  a  jury. 

It  appears  that  Matthews  was  a  deputy  sheriff  of  Kount 
county ;  that  a  warrant  was  issued  for  the  arrest  ef  Henry 
McCully  for  an  assault  with  intent  to  commit  murder  in 
the  first  degree;  that  the  warrant  came  to  the  hands  oC 
Mathews ;  that  he  arrested  Henry  McCully,  and  David 
McCully,  also,  on  the  ground  that  David  attempted  to 
rescue  Henry ;  and  that  it  was  necessary  to  confine  him 
for  a  short  space  of  time  to  prevent  a  rescue  of  Henry. 

It  appears  that,  at  the  trial  which  took  place  before 
Judge  Lucky  and  a  jury,  at  the  February  term,  1844,  the 
testimony  of  the  plaintiff  having  been  closed,  Griffiths* 
counsel  moved  the  court  that  ^  an  acquittal  be  directed'^ 
as  to  him.  The  court  ^  thereupon  ordered  that  the  case 
of  James  Griffith  be  forthwith  submitted  to  the  jury.'' 
The  jury  returned  a  verdict  of  not  g^lty,  and  judgment 
was  rendered  accordingly.  This  is  all  that  appears  of 
record  ia  regard  to,  Griffith's  acquittal.  The  trial  pro- 
ceeded, and  the  other  defendants  were  found  guilty.  The 
presiding  judge  set  aside  the  verdiot,  and  ordered  a  new 
trial.  The  case  was  again  submitted  to  a  jury  under  the 
direction  of  Judge  Alezaader,  at  the  Juna  term»  1847, 

The  defendant,  Mathews,  the  imprisonment  of  plaintiff 
by  said  Mathews,  being  proved,  offered  in  evidence 
the  warrant  under  which  he  arrested  David  MoCuUyt  and 
the  return  made  by  him  thereupon  upon  proof  by  third 
persons  that  the  warrant  was  written  by  the  justice  by 
whom  it  purported  to  have  been  issued,  and  by  whom 
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the  judgmeHt  of  cosuBittal  wa«  entered  up.  It  appeared 
that  the  Justice  was  summoned  as  a  witness  on  the  trial  and 
was  present  at  the  time  other  persoas  were  introdueed 
to  prove  his  hand- writing.  This  evidence  was  objected  to, 
bat  the  objection  was  oveimledy  and  the  evidence  was 
sohmitted  to  the  jury. 

The  defendant  also  offered  a  copy  of  the  bill  of  indict- 
ment which  had  been  found  by  the  grand  jury  against 
David  McCully  on  the  charge  of  murder  in  the  first  degree, 
for  which  he  was  arrested  by  Mathews. 

This  was  objected  to.  The  objection  was  overruled, 
and  the  transcript  submitted. 

A  verdict  and  judgment  were  rendered  for  the  defendants, 
and  the  plaintiff  appealed. 

Sneedy  for  the  plaintiff.  1.  The  pleadings  were  im- 
properly made  up.  When  joint  defendants  plead  one  plea 
jointly,  they  cannot  sever  in  a  second  plea.  Whether  this 
can  be  made  available  at  this  stage  of  the  cause,  is 
submitted  to  the  court. 

2.  The  court  erred  in  rendering  judgment  as  to  the 
defendant  acquitted  by  the  verdict  of  the  jury  in  giving 
new  trial  as  to  part  of  defendants,  and  after  new  trial 
awarded  to  the  other  defendants,  treating  the  case  as 
against  the  remaining  defendants  only.  1  Starkie  on  Ev., 
182,  notes,  1  Green,  on  Ev.,  501,  et  seq.,  5  Hum.  Rep.  365, 
7  Hum.  Rep.,  236,  ib.,  255, 1  Wash.  Rep.,  322,  2  Tidd's  Pr., 
819, 10  Pick.  Rep.,  16,  3  Hum.,  273, 4  Yer.  158. 

3.  The  court  erred  in  .admitting  the  testimony  of  third 
persons  to  prove  the  warrant  and  judgment,  when  the 
justices  were  in  the  witness  room. 

4.  The  court  erred  in  allowing  the  transcript  from  Blount 
Circuit  Court  to  be  read.    The  matter    is   illegal.     The 
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whole  transcript  is  not  given;  the  certificate  is  not  in 
form ;  no  law  authorizes  such  transcript  from  this  officer. 
5«  The  court  erred  in  allowing  the  return  on  the  warrant 
made  by  one  of  the  defendants  to  be  read,  and  giving  it 
credit,  and.  making  it  proof  for  defendants  that  the  officer 
had  the  warrant  in  his  hand  at  the  time  of  trespass 
committed.  There  being  no  proof  that  the  officer  had 
warrant  when  he  made  the  arrest,  his  own  return  cannot 
be  evidence  that  he  did  have  it. 

T,  C.  LyoHf  for  the  defendants.  It  is  objected  that 
the  handwriting  of  Leonard  Wood  and  James  Henry^ 
Justices  of  the  Peace,  were  proved  by  other  witnesses,  the 
writers  themselves  being  present  and  under  the  rule. 
It  is  well  settled  that  the  handwriting  of  a  justice,  &c., 
may  be  proved  without  calling  the  justice  himself,  or 
attempting  to  bring  him  into  court.  It  would  be  idle 
and  absurd  to  say  that,  because  he  was  present,  another 
rule  should  prevail.  9  Yer.,  488.  A  letter  may  be  proved 
to  be  genuine  without  calling  the  writer,  and  though  the 
writer  be  present.    1  Starkie  Ev.,  892,  1  Greenleaf,  sec.  82* 

2.  When  several  are  sued  jointly  for  a  tort,  one  or  more 
may  be  convicted  and  one  or  more  acquitted.  Gould.  PL  ch. 
4,  sec.  75,  and  authorities  there  referred  to.  As  separate 
verdicts  and  judgments  may  be  rendered  in  such  cases, 
it  follows  the  Court  may  give  a  new  trial  to  one  or  more 
as  justice  demands.     1  Greenleaf,  357, 358, 1  Starkie  Ev.  146. 

3.  There  is  no  error  in  admitting  the  copy  of  the  record 
from  Blount  county,  f^rst:  Because  exemplified  copies 
of  office  papers  are  always  admitted.  Greenleaf,  sec.  501. 
Second:  The  indictment  against  H.  McCully  was  only 
cumulative  evidence  that  a  felony  had  been  committed 
and  was  well  admitted,  if  for  nothing  else,  in  mitigation 
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of  damages.    2  Selw.  N.  P,»  290,  Saunders  P.  &  Ev.  521. 
McKjnnet,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  and  false  imprisonment, 
brought  by  the  plaintiff  in  error  against  the  defendants  and 
another  in  the  Circuit  Court  of  Blount  county,  and  re- 
moved by  change  of  venue  to  Knox  county  for  trial. 
Verdict  and  judgment  were  rendered  for  ihe  defendants  in 
the  court  below,  and  the  plaintiff  prosecutes  an  appeal  in 
error  to  this  court. 

Several  errors  have  been  assigned  and  insisted  upon  in 
the  argument  of  this  case. 

1.  During  the  progress  of  the  trial,  and  upon  the 
plaintiff's  case  being  closed,  there  being  no  evidence 
against  the  defendant,  James  Griffith,  the  defendant's 
counsel  moved  the  court  that  an  acquittal  be  directed  as 
to  him ;  and  it  was  accordingly  ordered  by  the  court  that 
the  case  as  to  the  said  defendant  be  separately  submitted 
to  the  jury,  who,  thereupon,  returned  a  verdict  of  not 
guilty,  and  judgment  was  in]ltantly  rendered  thereon,  that 
the  defendant  go  hence  and  recover  bis  costs,  &c.,  and 
the  trial  proceeded  as  to  the  other  defendants. 

In  this  proceeding  we  think  there  was  no  error.  It  is 
well  established  that  in  actions  for  torts,  being  in  their 
nature  and  legal  consequences  several,  as  well  as  ordinarily 
joint,  and  there  being  no  contribution  among  wrong-doers, 
if  one  who  is  a  material  witness  for  the  defendants  has 
been  improperly  joined  with  them  in  the  suit,  for  the 
purpose  of  excluding  his  testimony,  the  jury  will  be 
directed  to  find  a  separate  verdict  in  his  favor ;  in  which 
case,  the  suit  being  at  an  end  with  respect  to  him,  he 
may  be  admitted  as  a  witness  for  the  other  defendants. 
Bat  this  can  only  be  allowed  where  there  is  no  evidence 
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whatever  against  him.  In  wh^Jt  stage  of  the  case  the  partj* . 
thus  improperly  joined,  might  demand  a  verdict,  and 
whether  before  the  close  of  the  case  on  the  part  of  the 
other  defendants,  was  formerly  doubtful;  but  it  is  now 
settled,  that  if,  at  the  close  of  the  plaintiff^s  case,  there 
is  one  defendant  against  whom  no  evidence  has  been 
given,  he  is  entitled  instantly  to  be  acquitted.  '  See  1  Green- 
leaf,  sec  357,  358.  (Ed.  of  1842.)  It  was  not  ^ece8sary 
in  this  case,  as  argued,  that  the  judgment  should  be 
suspended  to  await  the  result  of  the  trial  or  judgment 
as  to  the  other  defendants;  being  acquitted  by  the 
verdict  of  the  jury,  he  was  entitled  to  immediate  judg- 
ment of  discharge,  and  the  case  stood  in  all  respects,  as 
to  the  other  defendants,  as  if  he  had  not  been  a  party. 

2.  The  defendant,  James  Mathews,  justified  the  trespass 
and'  imprisonment,  alleged  in  the  declaration,  upon  the 
ground  that  a  warrant  legally  issued  by  a  justice  of  the 
peace  of  Blount  county,  charging  one  Henry  McCulIy 
with  an  assault  upon  a  certain  Thomas  Ferguson,  with 
intent  to  commit  murder  in  the  first  degree,  was  placed 
in  his  hands  to  be  executed,  he  being  a  deputy  sheriff*  of 
said  county,  by  virtue  of  which  warrant  he  arrested  said 
Henry  McCully,  and  that  the  piaintifi*  attempted  to  assist 
in  the  rescue  of  said  prisoner.  Upon  the  trial,  the  original 
warrant  upon  which  the  arrest  was  alleged  to  have  been 
made,  was  ofiered  in  evidence  by  the  defendants,  upon 
proof,  by  a  third  person,  of  the  handwriting  of  the  justice 
by  whom  it  was  issued,  and  also  of  the  justice  who 
committed  the  defendant  This  was  objected  to  by  the 
plaintiff*  upon  the  ground  that  both  of  said  justices  were 
witnesses  in  the  caie,  in  attendance  upon  the  trial,  and 
had  been  sworn  and  placed  under  charge  of  an  officer,  as 
witnesses  for    the    defendants.     It  is  insisted  that  said 
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jQSticeB  should  have  been  called  to  proTe  the  issttance  of 
the  warrant  and  judgment  thereon,  and  that  it  was  error* 
under  the  circunafitanoes,  to  admit  proof  of  their  hand* 
writing.  We  do  not  think  so.  The  rule  requiring  the 
best  evidence  of  which  the  case  is  susceptible  to  be 
produced,  is  not  infringed  in  this  case.  This  was  not  the 
substitution  of  an  inferior  fi)r  a  higher  grade  of  evidence. 
The  fact  to  be  established  was  the  genuineness  of  the 
warrant  and  judgment;  and  this  might  as  well  be  dons 
by  the  testimony  of  one  acquainted  with  their  handwriting 
and  8ig»itureSt  as  by  the  parties  themselves ;  the  evidence 
is  of  precisely  the  same  grade.  It  may,  as  argued,  excite 
suspicion  that  the  refusal  to  call  the  justices  was,  because 
they  might,  upon  cross-examination,  have  proved  other 
facts  adverse  to  the  defendants;  but  it  is  a  sufBcient 
answer  to  this  objection  to  say,  that  they  might  have  been 
called  as  witnesses  by  the  plaintiff.  The  fact  that  the 
justices  were  within  call  at  the  time  of  the  trial,  and 
witnesses  in  the  case,  does  not  vary  the  principle.  A  letter 
may  be  proved  to  be  genuine,  without  calling  the  writer, 
though  he  be  present.  1  Star.  Ev.,301, 1  Greenleaf,  sec  82. 
It  is  not  necessary,  as  held  by  this  court,  to  call  upon  the 
justice  who  issued  an  execution  to  prove  the  fact  of  its~^ 
issuance ;  it  may  he  proved  by  another.    6  Yer.,  488. 

3.  The  next  error  assigned  is,  in  permitting  the  officer's 
return  upon  the  warrant  to  be  read  as  evidence  in  his  own 
iSavor,  of  the  fact  that  he  had  the  warrant  in  his  hands  at 
the  time  of  his  arrest.  In  this  there  veas  no  error.  It  is 
well  settled  that  a  return  by  the  sheriff— being  the  official 
act  of  a  public,  $worn  officer — ^is  evidence  against  third 
persons.  And,  in  the  case  of  McBee  vs.  The  State,  Meigs' 
Rep.  122,  it  was  held  by  this  court  that  the  sheriff's  return 
upon  a  scire  faciaSf  in  the  case  of  a  forfeited  recognizance, 
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cannot  be  averred  against ;  that*  if  false,  the  remedy  is  by 
action  on  tbe  case  for  a  false  return.  So  it  is  evidence 
against  the  defendant  upon  an  indictment  for  a  rescue, 
although  not  conclusive.  Stark.  Ev.,  vol.  2,  part  2, 1032. 
It  is  also  prima  facie  evidence  in  his  own  favor  in  actions 
brought  by  him.  Hyskill  vs.  Givin^  7  Serg.  &  Rawle,  369 ; 
Connell  vs.  Cook^  7  Cow.  Rep.,  310.  Furthermore,  the 
presumption  of  law  is  in  favor  of  the  legal  and  proper 
discharge  of  his  duty  by  a  public  officer,  and  of  the  truth 
of  the  facts  stated  by  him  in  his  official  returns.  We  are 
of  opinion,  therefore,  that  the  officer's  return  upon  the 
warrant  was  properly  admitted  in  this  case  as  prima  facie 
evidence  for  him,  subject,  however,  to  be  impeached  and 
disproved,  if  false. 

4.  The  copy  of  a  bill  of  indictment  found  against  Henry 
McCully  in  the  Circuit  Court  of  Blount  county,  for  an  assault 
upon  said  Thomas  Ferguson,  with  intent  to  commit  murder 
in  the  first  degree,  was  admitted  as  evidence  to  the  jury» 
though  objected  to  by  the  plaintiff's  counsel.  In  this,  we 
think  the  court  erred.  If,  in  any  aspect  of  this  case,  the 
record  of  the  prosecution  against  Henry  McCully,  upon 
said  indictment,  was  irrelevant  and  inadmissible  evidence^ 
the  entire  record  should  have  been  produced,  and  not  a  part 
merely,  showing  the  finding  of  a  true  bill,  which  may  have 
had  the  effect  to  prejudice  the  plaintiff's  right,  when,  if 
the  whole  record  had  been  produced,  it  might  have  appeared 
that  the  defendant  had  been  acquitted  on  the  trial.  For 
this  error,  the  judgment  of  the  Circuit  Court  must  be  re^ 
versed,  and  the  case  be  remanded  for  a  new  triaK 
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1.  In  the  constraction  of  wills,  there  are  two  goyerning  principles;  fir$f,  that  ''^^^  1^' 
the  intention  shall  prevail,  if  not  contrary  to  law;  and,  weondly,  that  the 

testator  is  never  presumed  to  die  intestate,  as  to  any  portion  of  his  estate. 

2.  The  widow,  by  her  dissent  to  the  provisions  of  her  hnsband's  will,  rejects  ail 
the  provisions  in  her  favor,  and  is  let  into  the  rights  the  law  confers  on  her 
in  case  of  the  intestacy  of  her  husband. 

3  Where  a  testator  provided  that  his  executors  should  sell,  lease,  or  dispose  of 
his  real  estate  at  their  discretion,  the  trust  is  personal,  and  if  the  executom 
renounce,  it  cannot  be  executed  by  an  administrator  under  the  will. 

4.  Where  real  estate  was  charged  by  testator  with  an  annuity,  for  the  benefit 
of  the  widow,  and  it  was  provided  that  at  her  death,  the  estate  so  encumbered 
should  be  disposed  of  by  the  executors,  in  accordance  with  the  directions  of 
the  testator,  the  dissent  of  the  widow  from  the  willy^^discharged  the  encum- 
brance, and  the  estate  passed  to  the  devisees  of  the  will. 

This  bill  was  filed  in  the  Chancery  Court  at  Knoxville,  by 
Armstrong,  administrator,  with  the  will  annexed,  against 
Park's  devisees,  for  the  purpose  of  obtaining  a  construction 
of  the  will.  A  decree  was  made  by  the  Chancellor, 
(Williams)  the  terms  of  which  not  being  satisfactory  to 
a  portion  of  the  defendants,  they  appealed. 

Sneedf  for  the  complainant. 

Lyotif  T.  Nekon^  and  Maynard,  for  the  defendants. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  3d  day  of  January,  1845,  William  Park  made 
and  published  his  last  will  and  testament  in  substance 
as  follows: — 

''It  is  my  will  and  desire  that  my  beloved  wife,  Jane 
Crozier  Park,  shall,  from  and  after  my  decease,  have  and 
enjoy    the    e:aielusive    and   uncontrolled  possession  of  my 

■s 

dwelling  house,  and  the  lot  on  which  it  stands,  with  all 
the  appurtenances  thereunto  in  any  wise  belonging  to  the 
same,  during  her  natural  life,  and  that  all  legal.  State,  county 
and  corporation  taxes  that  may,  fl*om  time  to  time,  during 
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her  said  life,  be  assessed  thereon,  be  paid  out  of  the  monies 
belonging  to  my  estate,  and  also  that  aU  monies  that  at 
any  time,  during  her  said  life,  may  be  necessary  to  keep 
said  property  in  good  and  genteel  repair,  shall  be  Aimished 
by  my  executors.  It  is  also  my  deaireythat  myexecators 
shall,  in  addition  to  such  provisions  as  may  be  on  hand  at 
the  time  of  my  decease,  furnish  my  said  wife  with  a  sum 
of  money  sufficient  for  the  maintenance  and  support  of 
herself  and  family  in  the  same  manner  and  style  we  hare 
usually  lived,  for.  the  space  of  twelve  months  from  and 
after  their  qualification  as  executors. 

''I  fuj;|ther  bequeath  to  my  said  wife  the  absolute  title, 
property,  and  interest  that  I  may  have  to  and  in  all  slaves 
of  which  I  may  be  possessed,  or  the  owner  at  the  time  of 
my  decease,  and  all  of  my  household  and  kitchen  furniture 
and  my  books,  and  my  carriage  and  horses,  and  cows,  and 
such  like  property  that  I  may  own  at  the  time  of  my  death. 

^  It  is  also  my  desire  that  my  executors,  for  the  space  of 
twelve  months,  from  and  after  their  qualification  as  afore- 
said, shall  furnish  my  said  wife  such  sums  of  money  as 
she  may  from  time  to  time  de&ire  to  contribute  for  the 
support  of  the  gospel,  and  such  other  religious  and  benevo- 
lent purposes,  aflqr  which  time  it  shall  be  the  duty  of  my 
executors  to  pay  over  to  my  said  wife  for  her  support  and 
maintenancei  so  long  as  her  life  shall  continue,  annually 
the  sum  of  one  thousand  dollars,  and  the  same  shall  be 
paid  at  such  times  in  each  year  as  she  may  direct ;  and  in 
order  to  give  them  the  means  of  doing  so  punctually  and 
without  failure,  my  executors  are  hereby  directed  to  retain 
and  set  apart  the  sum  of  twenty  thousand  dollars  out  of 
any  monies  that  may  be  due  my  estate,  or  vested  in  stodks 
at  the  time  of  my  decease,  which  said  sum  of  twenty 
thousand  dollars  shall  be   loaned  and  continued  by  my 
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execntoEs  at  iatereet^  and  remain  a  penoauent  fund  during 

the  natiural  life  of  my  said  wjfe,  the  interest  thereon  to  be 

collected   aonnaily,   for  tlue  purpose  last  mentioned,  and 

in  the  event  of  a  deficiency  ol  fundb  from  this  source  for  the 

purpose  aforesaid^,  they  are  reqioired  to  make  up  the  one 

thousand  dollars   annually*  out   of  any  other  funds  or 

pioperty  belonging,  to  my  estate  that  may  have  come  to 

their  hands.    I  have  an  aocount  against  the  estate  of  the 

late  Leonidas  Baker,  formally  tlie  husband  of  my  daughter 

Suaan  Wells  Moses,  for  $IW6  for  monies  loaned  him  during 

his  life-time.    I  alsov  sometime  sinee»  gave  to  each  of  my 

three  sons4i^law,  James  C.  Moses,,  George  W.  Chorchwell, 

who  is  the  husband  of  my  daughter,  Sophia  Moody,  and 

James  H.  Armstrong,  who  is  the  husband  of  my  daughter 

Ann  Eliza,  ilm  sum  of  one  thousand  doUars:  none   of 

these  three  suow  are  to  be  taken  any  notice  of,  in  ai^ 

way«  at  any  time  whatever,  by  my  executiHrs.    The j  are 

miderstood  to  cancel  each  other,  and  are  merely  noticed 

in  this  wiU  that  it  may  be  known  they  were  not  forgotten, 

and  what  <Bsposition  had  been  made  concerning  them.    I 

have  advanced  several  other  sums  of.  money  to  James  C. 

Moses,  for  all  of  which  I  have  his  obligations,  payable 

with  interest  thereon,  and  it  may  be  that  during  my  life- 

tima  I  may  make  further  advances  to  him.    Should  these 

advances  and  tiiose  hereafter  to  be  made  him  with  the  iziter- 

est  thereon  at  the  time  when  my  executors  shall  take  upon 

themselves  the  execution  of  my  will,  amount  to  a  greater 

sum  than  $5000,  my  executors  will  collect  ftom  Mr.  Moses, 

or  his  representatives  such  excess  unless  it  shall  suit  him  to 

execute  his  obligation  to  them  for  the  same,  payable  in  a 

reasonable  time,  with  the  interest  to  be  collected  annually. 

^Ihave also  advanced  several  other  sums  of  money  to 

James  H.  Armstrong,  fop  aU  of  which  I  hold  his  obligations 
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payable  with  interest ;  and  I  have  farther  made  to  him  a 
title  to  a  tract  of  land,  th^t  was  valued  at  the  time  to 
one  thousand  dollars;  the  price  is  not  mentioned  in  the 
deed,  and  for  which  I  have  not  his  obligation.    Should 
Mr.  Armstrong's  obligations,  and  the  price  of  said  land, 
and  such  other  advances  as  I  may  hereafter  make,  with 
the  interest  accruing  on  the  samcy  amount  at  the  time 
when  my  said  executors  shall  be  qualified  a^  such,  to  a 
greater  sum  than  $5000,  my  executors  will  collect  the 
surplus  from  Mr.  Armstrong  or  his  legal  representatives, 
unless  it  shall  suit  him  to  execute  to  them  his  obligation 
for  such  surplus,  payable  with  interest,  annually.      My 
executors  are  hereby  directed,  in  making  this  computation 
against  Mr.  Armstrong,  not  to  charge  him  with  interest  on 
the  price  of  the  land  until  after  the  expiration  of  five  years 
from  the  making  of  said  deed,  after  which  time  he  shall 
be  charged  with  legal  interest  on  the  same.    I  have  made 
but  small  advances  to  Geoi^e  W.  Churchwell;  my  executors 
will  ascertain  what  these  advances,  and  such  others  as 
I   may  hereafter  make  him,  with  all   accruing   interest 
thereon,  will  amount  to,  at  the  time  when  they  shall  under- 
take to  carry  out  the  intentions  of  my  will :  and  whatever 
that  sum  shall  lack  of   making  the  sum  of  $5000,  this 
difference  I  wish  my  executors  to  retain  and  set  apart 
from  any  imappropriated  monies  belonging  to  my  estate, 
and  hold  the  same  as  a  permanent  fund,  for  the  sole, 
exclusive,  and  separate  benefit  of  my  daughter  Sophia 
Moody   Churchwell.    My  executors   are   requiredt   when 
they  loan  this  fund,  t9  take  obligations  of  the  borrowers, 
payable  to  themselves  annually,  with  legal  interest  thereon 
from  date ;  which  interest  they  shall  collect  yearly,  ami 
pay  over  the  same  to  my  daughter  Sophia  Moody  Church- 
well, if  she  should  desire  it^-otherwise  to  retain  the  interest 
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as  a  part  of  said  fond;  and^shonld  she  at  any  time 
hereafter  become  a  widow,  my  executors  are  directed,  in 
such  an  event,  to  pay  over  to  her  all  such  fond,  both 
principal  and  interest.  I  desire  that  my  executors  may 
have  full  power  and  authority  to  sell  or  lease,  or  dispose 
of  in  any  way  they  may  think  best  for  my  estate,  all  my 
interest  in  any  or  all  lands,  town-lots,  and  real  estate  of 
every  description  of  which  I  may  die  seized  or  possessed, 
or  in  which  I  am  entitled  to  an  interest :  except,  however, 
my  dwelling  house  and  lot  which  I  wish  left  to  the  exclusive 
possession  and  control  of  my  wife  as  herein  before  directed, 
until  after  her  decease,  and  then  I  desire  (if  in  the  opinion  of 
my  executors  it  would  be  impracticable  to  partition  and 
divide  said  dwelling  and  lot  among  my  heirs,  so  as  that  the 
same  could  be  enjoyed  by  them  profitably)  that  they  may 
sell  this  property  upon  such  terms  and  in  such  manner  as 
to  them  shall  seem  best,  and  apply  the  proceeds  in  the 
same  way,  that  the  balance  of  the  monies  belonging  to  my 
estate  are  herein  after  to  be  appropriated. 

^My  executors  are  requested  fully  and  punctually  to 
comply  with  all  the  foregoing  bequests  and  provisions 
in  my  wiU,  and  especially  to  endeavor  to  carry  out  my 
intentions  in  the  manner  herein  directed,  relative  to  each 
and  all  the  foregoing  permanent  filnds,  for  I  desire  that 
they  shall  be  kept  up  and  the  principal  of  them  in  no  way 
diminished  so  long  as  the  objects  of  them  shall  exist.  And 
now  I  will  state  to  my  executors,  my  will  and  desire  con- 
cerning all  the  remaining  portion  of  my  estate.  My  desire 
is,  that  as  soon  as  my  executors  shall,  by  due  diligence  in 
the  collection  and  realizing  monies  due  and  belonging  to 
niy  estate,  or  which  may  be  the  proceeds  of  my  real  estate 
aforesaid,  or  which  may  result  from  all  or  either  of  the 
foregoing  permanent  funds,  aft;6r   the   decease  of  either 
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my  said  wife  or  daughter  Sophia  Mbody»  or  both  of  them, 
that  they  shall  apply  it  ia  the  mamier  following,  to  wit^ — 

^  At  the  end  of  every  six  months,  shoald  they  have  so 
much  as  #1000,  or  more  on  hand  (after  keeping  and  supply- 
ing the  permanent  fund  before  mentioned,  they  shall  make 
a  division  of  the  money  on  hand  into  three  equal  parts, 
one  part,  or  third  of  which  shall  be  loaned  at  interest  by 
my  executors^  the  interest  to  be  collected  annually  and 
loaned  out  again,  which  fund  and  all  accruing  interest 
thereon,  will  be  held  and  managed  by  my  executors,  for 
the  benefit  of  my  grand*children  William  Park  Baker, 
Betsy  Jane  Baker,  and  Leonidas  Boyle  Baker,  to  be  paid 
to  them,  in  equal  portions,  as  they  severally  arrive  at  the 
age  of  twenty-one  years,  or  as  soon  thereafter  as  the  nature 
of  the  funds  appropriated  to  their  use  will  admit  of  it. 
My  will  and  desire  is,  ihst  my  executors  shall  pay  over 
to  my  three  grand-children  above  named,  such  amount 
of  said  funds  as  they  shall  have  in  their  hands  at  the 
time  above  mentioned,  and  the  remainder  as  speedily 
as  it  may  thereafter  be  in  their  power.  And  one  other 
third,  to  be  loaned  out  at  interest,  and  managed  by  my 
executors  in  the  same  manner,  and  which  shall  be  held 
and  controlled  by  them  as  a  permanent  fund  fbr  the  sole, 
exclusive,  and  separltte  benefit  and  advantage  of  my 
daughter  Sophia  Moody  Churchwell  and  her  children, 
should  she  have  issue. 

**  The  interest  in  this  fund  may  be  paid  to  her  annually 
if  she  requires  it,  and  if' at  any  time  my  said  daughter 
should  become  a  widow,  in  that  event  the  whole  of  this 
ftand,  with  the  interest  thereon,  shall  be  paid  to  her,  but 
in  die  event  of  her  demise  before  her  husband^  leaving 
no  issue,  it  shall  then  be  the  duly  of  my  executor  to  pay 
half  of  said  fond  and  interest,  and  all  others  held  by  them 
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for  her  separate  benefit  to  the  natural  children  of  my 
daughter  Susan  Wells  Moses,  and  the  other  half  to  the 
natural  children  of  my  daughter  Ann  Eliza  Armstrong, 
in  equal  portions  to  each.  The  remaining  one-third  to  be 
loaned  out  and  managed  by  my  executors  in  the  same 
manner,  and  to  be  held  and  controlled  by  them  as  a  per- 
manent fund,  for  the  sole,  separate,  and  exclusive  benefit 
and  behoof  of  my  daughter,  Ann  Eliza  Arm^rong  and 
her  children*  The  interest  on  this  fund,  if  she  requires  it, 
shall  be  paid  annually  to  my  said  daughter,  and  should  she 
at  any  time  become  a  widow  my  executors  shall  then 
pay  over  to  her  said  fund  and  interest.  But  should  her 
husband  survive  her,  the  same  shall  then  be  paid  to  her 
children  in  equal  portions.'' 

The  testator  having  published  this  his  last  will  and 
testament,  departed  this  life  afterwards,  viz — ^in  the  month 
of  -September,  1846,  and  his  will  was  duly  admitted  to 
probate  at  the  September  term,  1846,  of  the  County  Court 
of  Knox.  At  the  October  term,  1846,  of  said  County 
Court  of  Knox,  Jane  C.  Park,  widow  and  relict  of  the  said 
testator  William  Park,  appeared  in  open  court  and 
signified  her  dissent  to  the  said  will  and  testament  of  the 
said  William  Park  in  due  form.  Afterwards,  at  the 
December  term,  1846,  of  the  County  Court  of  Knox,  it 
appearing  to  the  court  that  the  executors  named  by  the 
testator  in  said  will,  had  refused  to  accept  of  the  trust 
and  declined  acting  as  such ;  letters  of  administration  with 
the  will  annexed,  were  duly  granted  to  Drury  P.  Armstrong, 
who  now  files  this  bill  for  a  construction  of  the  will, 
preparatory  to  its  execution.  There  is,  in  our  opinion,  but 
little  difficulty  in  arriving  at  the  true  construction  of  this 
will :  all  the  obscurity  which  has  been  supposed  to  exist 
in  it,  results,  we  apprehend,  from  a  very  strong  and  natural 

14 VOL.  IX. 
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desire   so  to  construe  it,  as  not  to  disinherit,  to  a  great 
extent,  Susan  Wells  Moses,  one  of  the  daughters  of  the 
testator,  and  to  make  a  just  and  equitable  division  of  the 
estate,  as  nearly  as  possible,  between  all  the  children  of 
the  testator.    In  the  construction  of  this  will,   we   must 
a  >ays  bear  in  mind  two  leading  principles  of  law  upon 
such  subjects.    First,  That   the  intention  of  the  testator 
when  ascertained,  if  not  contrary  to  legal  policy,  is  always 
to  prevail.     Second,  That  it  is  never  to  be  presumed  that 
he  intended  to  die  intestate,  as  to  any  portion  of  his  property- 
If  Mrs.  Park,  the  widow  of  the  testator,  had  not  dissented 
from  the  will,  it  is  probable  that  it  never  would  have  been 
supposed   that  a    construction  of   it,    by   this  court,  was 
necessary,  but  it  is  supposed  that  this  dissent  has  involved 
tUe  different  provisions  of  the  will,  especially  that  portion 
of  it  which  constitutes  the'  special  permanent  funds,  and 
which  prescribes  the  mode  of  distributing  the  body  of  the 
estate,  in  confusion;  and  the  administrator,  with  the  will 
annexed,  is  unwilling  to  take  the  responsibility  of  carrying 
into  execution  these  specific  provisions  of  it,  without  the 
advice   of  this  court.     In  giving  the  construction  sought 
for,  it  becomes  necessary  to  enquire,  first,  "What   effect 
this  dissent  of  the  widow  has  produced  in  relation  to  her 
own  rights  in  the  estate  of  her  deceased  husband?     Second, 
What  effect  it  has  produced  upon  the  corpus  of  the  estate, 
both  real  and  personal,  of  which  her  husband  died  seized 
and  possessed,  and  of  what  this  corpus  consists  ?     Thirds 
What  are  the  interests  of  the  different  devisees  under  the 
will?      Fourth,   What   discretionary    powers,    in   relation 
to  the  real  estate,  were  vested  in  the  executors,  and  how 
they  are  to  be  executed,  the  executors  having  declined  the 
trust  ? 

1.  We  think  the  dissent  of  the  widow,  to  the  provisions 
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of  the  willy  opens  the  whole  estate,  so  far  as  she  is  con- 
cerned, and  lets  her  into  the  enjoyment  of  all  her  rights 
thereto,  in  as  ample  a  manner  as  if  her  hnsband  had  died 
wholly  intestate:  that  is  to  say,  she  shall,  by  virtue  of 
this  dissent  be  allowed  dower  in  all  the  real  estate  of  her 
husband  of  which  she  is  by  law  dowable;  and  that,  she 
shall  take  as  distributee  one  fourth  of  the  whole  of  his 
personal  estate  of  every  kind  and  description  as  well 
choses  in  action,  as  goods  and  chatties  in  possession. 

2.  We  think  that,  inasmuch  as  she  has  dissented  from 
the  will,  all  the  property  devised  to  her,  as  well  that 
which  is  specific,  as  her  annuity  of  one  thousand  dollars 
a  year  during  her  life,  falls  back  to  the  estate ;  and  that  the 
fond  of  twenty  thousand  dollars,  directed  by  the  wiU 
be  set  apart  by  the  testator's  executors,  out  of  wh^^Mta 'jj.V^aiT^ 
pay  the  annuity,  remains  an  integral  part  of  the  estate,  "^ 

not  to  be  charged  with  the  annuity;  that  the  ohjed^jp^lff  STHOOTt' 
which  it  was  solely  created  having  failed  by  the  dissent 
of  the  widow  as  completely  as  it  could  have  failed  I^Bw  ^  »ART% 
death  without  such  dissent,  this  fund  cannot  and  ought 
to  be  separated  from  the  estate,  but  must  be  left  to  pass 
under  the  will  as  other  portions  of  the  estate,  after  the 
widow's  right  to  dower,  and  her  distributive  share  are 
satisfied.  The  corpus  of  this  estate  consists  of  all  the 
lands,  tenements,  and  hereditaments  of  which  the  testator 
died  seized  and  possessed,  or  to  which  he  had  any  interest, 
either  legal  or  equitable,  all  personal  property  of  every 
kind  and  description,  whether  in  possession  or  in  action,  all 
debts  and  demands,  of  whatever  kind  and  description, 
whether  due  by  account,  bill,  bond,  note,  or  other  security, 
of  all  sums  advanced  in  his  life-time  to  his  three  sons-in- 
law,  James  C.  Moses,  George  W.  Churchwell,  and  James 
H.  Armstrong*  over  and  above  the  sum  of  one  thousand 
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dollars  each :  this  surplus,  if  not  exceeding  $5000,  in  each 
instance,  only  to  be  taken  into  consideration  in  estimating 
the  amount  of  personalty  out  of  which  the  dissenting 
widow  is  entitled  to  distribution. 

8.  We  think  that  James  C.  Moses  takes  under  this  will 
all  sums  of  money  given  by  the  testator  to  bim  in  his  life- 
time, which  does  not  exceed  five  thousand  dollars ;  for  any 
surplus  above  that  amount  he  must  account  in  manner  as 
prescribed  by  the  will.    That  James  H.  Axmstrong  takes 
in  a  like  manner ;  the  land  given  to  him  being  estimated 
at  91000.    And  for  any  sums  over  and  above  five  thousand 
dollars,  he  must  account  in  manner  as  prescribed  by  the 
will ;  that  George  W.  Churchwell  takes  all  sums  of  money 
advanced  to  him  by  the  testator  in  his  life-time ;  and  that 
whatever  of  difference  there  is  between  this  amount  with 
interest  thereon,  when  letters  were  granted  to  Drury  P. 
Armstrong,    and    five    thousand  dollars,   is  a  bequest  to 
Sophia  Moody  Churchwell,  wife  of  George  W.  Churchwell, 
for   her    sole,  exclusive,  and  separate  benefit,  that   this 
amount  is  to  constitute  a  fund  to  be  loaned  for  this  purpose, 
the  interest  of  which  may  be  paid  to  S€ud  Sophia  Moody 
Churchwell  if  she  -desire  it,  if  not,  it  is  to  accumulate* 
That  if  she  survive  her  husband,  this  fund,  with  all  accru- 
ing interest  is   hers, — absolutely  in  her  own    right,  and 
as  such  is  to  be  paid  over  to  her.    But  if  she  die,  living 
her  husband,  and  vrithout  issue,  this  fund  is  to  be  equally 
divided,  and  the  one  half  given  to  the  children  of  Susan 
Wells  Moses,  and  the  other  half  given  to  the  children  of 
Ann  Eliza  Armstrong,  in  equal   portions  to  each.      We 
also  think  that  Sophia  Moody  Churchwell  takes  as  devisee 
under  the  will,  one  third  part  of  the  whole  of  the  estate 
not  set  apart  for  the  dissenting  widow  as  well  real  as 
personal    (except  the  house  and  lot  which  is  specifically 
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disposed  of)  that  this  third  part  also  constitutes  a  fund 
whieh  is  to  be  loaned  oat  for  the  sole,  exclusive,  and 
separate  benefit  and  advantage  of  said  Sophia  Moody 
Cfaurchwell,  the  interest  thereon  to  be  paid  annually,  if 
she  desire  it.  If  she  survive  her  husband,  this  fund  con- 
stituting one-third  part  of  the  testator^s  estate  is  hers 
absolutely  in  her  own  right,  but  if  she  die,  living  her 
husband,  leaving  n<r  issue,  then  it  is  to  be  divided  also  in 
moieties  between  the  children  of  Susan  Wells  Moses 
and  Ann  Eliza  Armstrong,  in  equal  portions  to  each. 
We  think  that  one  other  third  part  of  the  testable  estate 
is  given  by  the  will  to  Ann  Eliza  Armstrong  to  constitute 
a  fund  to  be  loaned  out  for  her  sole,  separate,  and  exdujsive 
benefit  and  behoof,  the  interest  of  which  may  be  paid  to 
her  annually  if  she  require  it.  If  she  survive  her  husband, 
the  whole  fund  is  to  be  hers  absolutely,  but  if  she  die, 
living  her  husband,  the  same  shall  (in  the  words  of  the 
will)  be  paid  to  her  children  in  equal  portions. 

We  think  the  other  third  of  the  testable  estate  is  given 
by  the  will  to  the  testator's,  three  grand-children,  William 
Park  Baker,  Betsy  Jane  Baker,  and  Leonidas  Boyle  Baker, 
to  be  paid  to  them  in  equal  portions  as  they  shall 
severally  arrive  at  the  age  of  twenty-one  years. 

We  think  that  the  dwelling  house  and  lot  of  the  testator, 
in  the  town  of  Knoxville,  where  he  resided  at  the  time  of 
his  death,  is  given  by  the  will  to  his  three  daughters, 
Susan  Wells  Moses,  Ann  Eliza  Armstrong,  and  Sophia 
Moody  Ghurchwell  as  tenants  in  common,  subject,  to  be 
sure,  to  a  discretion  in  his  executors,  who  are  empowered 
to  sell  the  same  if  in  their  opinion  it  would  be  impracticable 
to  partition  and  divide  said  dwelling  and  lot  among  his 
heirs  (who  are  his  said  three  daughters)  so  that  the  same 
can    be   enjoyed   profitably  by  them,  in  which  event  he 
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directs  the  funds  arising  from^said  sale,  to  take  the  direction 
of  the  balance  of  his  estate  as  provided  for  in  the  manner 
herein  before  stated;  but  we  think  that  that  discretion  is 
a  personal  one,  devolved  alone  upon  his  executors,  and 
that  inasmuch  as  they  have  declined  the  trust,  there  is 
no  one  to  exercise  the  discretion,  and  that  of  consequence 
the  heirs  take  the  house  and  lot  jointly  in  fee  simple, 
and  that  they  may  divide  it  or  sell  it  as  best  suits  their 
interest. 

4.  By  the  provisions  of  the  will  a  discretionary  power 
is  given  to  the  executors  to  sell,  lease,  or  dispose  of  in 
any  way  they  may  think  best  for  the  estate,  all  the  testator's 
interest  in  any  and  all  lands,  town  lots,  or  real  estate  of 
any  description  of  which  he  might  die  seized  and  possessed. 

This  trust  is  personal,  confined  to  the  executors  appointed 
by  the  will,  and  cannot  be  exercised  by  the  administrator 
cum  testamento  anneocoj  but  by  the  advice  and  consent  of 
the  Chancellor.  It  will  be  seen  from  this  view  of  the 
rights  of  the  conflicting  parties  under  this  will,  that  we 
hold  that  the  testator  did  not  die  intestate,  as  to  the  twenty 
thousand  doUarst  directed  by  the  will  to  be  set  apart  as 
a  fund  charged  with  the  payment  of  the  annuity  of  one 
thousand  dollars  a  year  to  the  widow. 

Independent  of  the  principle,  that  the  presumption  is 
against  an  intestacy  as  to  any  portion  of  the  estate, 
we  are  well  satisfied  that  the  testator  not  only  did  not  intend 
to  leave  so  large  a  portion  of  his  estate  undisposed  of,  but 
that  he  has  devised  it  in  express  terms,  after  the  expiration 
of  the  trust  for  which  it  was  created. 

By  the  words  of  the  will,  this  sum  of  money  is  to  remain 
a  permanent  fund  during  the  natural  life  of  the  wife  only; 
then  upon  her  death,  of  necessity,  the  fund  having  performed 
what  was  required  of  it,  fell  back  into  the  general  maais 
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of  the  estate;  and  it  is  expressly  disposed  of  by  what 
has  in  argument  been  called  the  residuary  clause  of 
the  will.  For,  in  what  may  properly  be  called  prelimi- 
nary instructions,  given  previous  to  this  clause,  the 
testator  says:  ''My  executors  are  requested  fully  and 
punctually  to  comply  with  all  the  foregoing  bequests  and 
provisions  in  ray  will,  and  especially  to  endeavor  to  carry 
out  my  intentions  in  the  manner  herein  directed,  relative 
to  each  and  all  the  foregoing  permanent  funds,  for  I  desire 
that  they  shall  be  kept  up,  and  the  principal  of  them  in 
no  way  be  diminished  so  long  as  the  objects  of  them 
shall  exist."  Now,  there  were  two  permanent  funds  created 
in  a  previous  part  of  the  will,  firsts  the  820,000  fund  to 
stipport  the  annuity  of  one  thousand  dollars  to  testator^s 
wife,  and,  second^  the  amount  of  the  difference  between 
the  sums  advanced  by  the  testator  in  his  life-time  to  his 
son-in-law,  George  W.  Churchwell,  and  five  thousand 
dollars,  which  was  constituted  a  permanent  fund  for  his 
daughter  Sophia  Moody  Churchwell  during  her  coverture, 
with  limitation  over  if  she  died  during  coverture  without 
issue.  Well,  in  the  clause  of  the  will,  in  connection  with 
these  instructions  relative  to  these  funds,  the  testator  says: 
'*  My  desire  is,  that  as  my  executors  shall,  by  due  diligence 
succeed  in  the  collection  and  realizing  monies  due,  and 
belonging  to  my  estate,  or  which  may  be  the  proceeds  of 
my  real  estate,  or  which  may  result  from  all  or  either  of 
the  foregoing  permanent  funds  afler  the  decease  of  my 
wife  and  daughter  Sophia  Moody,  or  both  of  them,  that 
they   shall  apply   it  in  the  manner  following,"  &c. 

This  is  unquestionably  a  clear  bequest  of  both  these 
funds  after  the  event  had  happened,  which  released  them 
from  the  trust  imposed  upon  them,  to  wit,  the  death  of 
the  wife  or  daughter.     The  dissent  of  the  wife  to  the 
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wiilt  discharged  the  fund  of  twenty  thousand  dollars,  as 
completely  as  her  death  would  have  done.  It  will  also 
be  seen  that  we  hold  that  the  limitation  over  of  the  legacies 
given  to  Sophia  Moody  Ghurchwell,  upon  the  event  of  her 
death  without  issue,  living  her  husband,  is  not  void  for 
remoteness.  This  is  obviously  so,  because  this  event,  if  it 
happen  at  all,  must  happen  in  the  life-time  of  George  W. 
Churchwell,  for  if  she  -survive  him,  the  whole  legacy 
becomes  hers  absolutely.  The  decree  of  the  Chancellor 
will  be  reversed  and  modified  in  pursuance  of  this  con- 
struction  of  the  will. 


Brewer  vs,  Davis. 

1.  The  coDBtitution,  art.  6,  sec.  13,  prescribes  that  clerks  of  iDferior  courtsshall 
be  elected  for  the  period  of  four  yearb,  and  the  legislature  have  no  power,  in 
any  case  whatever,  to  shorten  that  term.  If  a  clerk  of  an  inferior  court  Is 
lawfully  elected,  he  holds  his  office  for  the  full  constitutional  period. 

3.  The  rijrht  to  hold  an  election  cannot  exist,  or  be  exercised,  without  an 
express  grant  of  power  by  the  legislature. 

Under  certain  acts  of  the  General  Assembly  (which  are 
set  forth  in  the  opinion  of  the  court,)  by  which  the  county 
of  Hancock  was  organized,  Brewer  was  elected  Clerk  of 
the  Circuit  Court  on  the  3d  day  of  December,  1846.  On 
the  4th  day  of  March,  1848,  an  election  was  held  for  clerk 
in  supposed  accordance  with  the  requirements  of  the  act 
of  1885,  ch.  2,  when  Davis  was  elected  clerk  by  the 
qualified  voters.  Davis  made  application  to  the  court 
(Lucky,  J.)  to  be  inducted  into  office.  Brewer  opposed 
the  application  on  the  ground  tKat  he  was  lawfully  elected 
for  the  period  of  four  years,  a  portion  of  >^ch  had  not  expired. 
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The  jadge  was  of  the  opinion  that  Davis  was  entitled 
to  the  office,  and  so  ordered. 
Brewer  appealed. 

W.  R.  Evans,  for  the  plaintiff  in  error.  The  plaintiff 
in  error  was  elected  by  the  people,  and  took  the  oaths,  and 
gave  the  bonds  required  by  law ;  and  he  claims  the  office 
for  four  years  from  his  election  under  the  constitution, 
which  provides  for  the  election  of  clerks  by  the  people. 
There  is  no  clause  in  the  constitution  by  which  a  clerk 
elected  by  the  people  can  be  restricted  to  a  less  term ;  and 
any  provision  by  the  legislature,  providing  for  the  election 
of  a  clerk  by  the  people  for  a  less  term  than  four  years, 
either  in  organizing  a  new  county,  or  otherwise,  cannot 
take  away  the  right  of  the  party  so  elected  to  his  offi<^ 
for  the  constitutional  period  of  time.  Nor  can  the  provi- 
sions of  the  act  of  1835,  requiring  generally  that  elections 
for  county  officers  shall  be  held  on  the  first  Saturday  in 
March,  every  two  years,  affect  the  question  or  the  rights 
of  the  person  so  elected.  The  constitution  does  not  require 
such  elections  to  be  held  on  the  same  day  in  every  county ; 
and  the  laws  providing  for  the  organization  of  the  county 
of  Hancock  fix  other  days  and  times  for  holding  elections 
for  county  officers,  and  when  so  elected  said  officers  are 
entitled,  under  the  constitution,  to  their  full  term,  notwith* 
stsmding  the  particular  act  would  restrict  the  party  to  a 
less  term. 

Rogan,  for  defendant  in  error.  It  is  contended  by  the 
counsel  for  Brewer  that,  being  elected,  he  is  entitled  to  hold 
his  office,  according  to  the  provisions  of  our  constitution, 
for  four  years.  I  am  aware  that  the  constitution  so  pro- 
vides ;  but  does  not  that  instrument  contemplate  regular 
elections?    Here  is  a  new  county  created,  and  the  election 


210  KiNOXVlLLE: 

[Brawer  v«.  Davit.] 

held  in  December.  The  two  legislatares  which  passed 
the  act  and  amended  act  for  establishing  Hancock,  also 
passed  bills  forming  some  eight  or  nine  other  new  counties. 
Now,  suppose  each  of  these  counties  have  their  elections 
in  different  months;  and  suppose,  as  county  officers  die, 
others  are  elected  by  the  people  whenever  such  deaths  may 
occur,  what  will  be  the  result  ?  Why,  we  may  soon  have  an 
election  for  circuit  court  clerk  nearly  every  third  day  in  the 
year ;  for  I  believe  we  have  nearly  one  hundred  counties 
in  our  State,  and  when  you  come  to  add  to  this  county  court 
clerks,  registers,  trustees,  sheriffs,  &;c.,  it  is  not  at  all 
impossible,  but  that  we  may  have  a  county  election  six 
days  in  every  week  of  the  year,  some  place  in  our  State. 
To  this,  it  seems  to-  me,  the  argument  adduced  on  the 
other  side  does  lead ;  for,  if  Hancock  may  elect  the  first 
Monday  in  December,  surely  Grundy  may  elect  the  second 
Tuesday  in  January.  Can  it  be  that  the  framers  of  our 
constitution  could  have  ever  tolerated  the  idea  of  such 
confusion?  Certainly  they  intended  that  the  elections 
should  come  off  every  place  in  the  State  on  the  same  day, 
and  that  the  officers  then  elected  should  hold  their  offices 
for  the  specified  time.  This  would  produce  no  confusion. 
In  this  case,  we  have  the  Legislature  expressly  providing 
that  the  officers  elected  in  Hancock  should  hold  their  offices 
*' until  the  next  general  election  (March,  1848,)  and  no 
longer."  Martiel  Brewer,  the  appellant  in  this  case,  had 
this  act  before  him  when  he  became  a  candidate  for  the 
office  of  clerk  of  the  circuit  court,  for  he  was  one  of  the 
commissioners  appointed  to  organize  the  county,  and  his 
intention  must  have  been  only  to  present  himself  before 
the  people  as  a  candidate,  for  that  period  only  that  inter- 
vened between  December,  1846,  and  March,  1848,  and  the 
people  could  only  have  voted  for  him  for  that  term ;  and 
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bis  becoming  a  candidate  for  re-election  in  March,  1848, 
further  justifies  us  in  this  belief.  Surely  Mr.  Brewer  did 
not  suppose  he  would  hold' his  office  until  December,  1850, 
and  that  ever  after  December  would  be  the  month  for 
holding  the  elections  in  the  county  of  Hancock. 

But,  suppose  Mr.  Brewer  is  the  Tawful  clerk,  in  what 
condition  will  it  place  Hancock  county  ?  The  old  sheriff 
was  defeated — ^the  new  sheriff  is  no  legal  officer,  and  every 
one  of  his  official  acts  are  null  and  void.  The  new  magis- 
trates are  illegally  commissioned,  and  persons  have  been 
committed  to  jail  without  law,  fines  have  been  imposed  and 
collected  by  those  who  have  no  power  to  administer  justice, 
or  collect  fines,  and  every  thing  is  there  in  perfect  anarchy 
and  confusion.  If  Mr.  Brewer  is  yet  circuit  court  clerk,  are 
not  the  old  sherifi*  and  the  old  county  court  clerk  still  in 
existence,  and  the  lawful  officers,  and  may  they  not  re-levy 
and  re-collect  the  taxes  already  paid  to  their  successors  ?  If 
Mr.  Brewer  is  still  the  clerk,  every  thing  done  by  the  officers 
since  March  must  be  illegal. 

S,  IL  Rodgers^  for  plaintifi*  in  error. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  case  is,  whether  the  plaintiff  in 
error,  or  the  defendant,  is  entitled  to  the  office  of  clerk  of 
the  circuit  court  of  Hancock  county.  The  act  to  establish 
said  county  was  passed  on  the  7th  day  of  January,  1 844. 
By  the  7th  sec.  of  the  act,  it  is  provided,  that  the  election 
of  county  officers  for  said  county  shall  be  on  the  same  day 
and  under  the  same  rules  and  regulations  as  provided  by 
the  law  for  the  election  of  officers  in  the  other  counties 
in  this  State.  And,  by  the  20th  sec,  it  is  further  provided, 
that  if  said  county  ''shall    fail  to  organize  against  the 
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first  Saturday  in  March  next,  and  consequently  fail  to  elect 
necessary  county  officers,  as  prescribed  in  the  7th  section 
of  this  act,  they  shall  proceed  to  elect  their  county  officers 
on  the  first  Saturday  in  July  next  thereafter,  under  the 
same  rules  and  regulations  as  now  prescribed  by  law, 
and  such  officers,  soV^lected,  shall  hold  their  offices  until 
the  regular  time  of  electing  county  officers  in  this  State, 
and  no  longer."  There  was  no  organization  of  said  county 
under  the  foregoing  act,  and,  at  the  Ensuing  session  of  the 
General  Assembly,  viz,  on  the  29th  day  of  January,  1646, 
an  amended  act  was  passed,  authorizing  the  commissioners 
to  procure  a  re-survey  of  said  county,  so  as  to  avoid 
constitutional  objections.  The  2d  section  of  said  amended 
act  provides,  "that  after  the  oommissioners  shall  have 
made  the  re-survey  of  said  county  of  Hancock,  as  provided 
'for  in  the  first  section  of  this  act,  they  shall  then  proceed 
to  organize  said  county  of  Hancock,  as  required  by  the  act 
which  this  is  intended  to  amend.''  It  appears  from  the 
statement  of  facts  agreed  upon  by  the  parties,  and  set 
forth  in  the  record,  that  said  county  was  organized  "  by  the 
election  of  county  officers  on  the  3d  day  of  December,  1846, 
at  which  election  Marshal  Brewer  was  elected  clerk  of 
the  Circuit  Court  of  Hancock  county;  and  at  the  October 
term,  1847,  of  said  Circuit  Court,  said  Brewer  was  ad- 
mitted to  the  office  of  Clerk  of  said  Court;"  and  it  is  fur- 
ther agreed  that  at  the  election  for  county  officers  in  said 
county,  at  the  regular  time  of  election,  viz,  on  the  4th  day 
of  March,  1848,  the  defendant  in  error,  William  B.  Davis, 
w«Cs  lawfully  elected  by  the  people  clerk  of  said  court. 

At  the  May  term,  1848,  of  said  court,  the  defendant  in 
error  produced  to  the  court  the  certificate  of  his  election, 
and  moved  to  be  admitted  to  qualify,  and  to  be  inducted 
into  said  office.    This  motion  was  opposed  by  the  plaintiff 
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in  error,  vfho  claimed  the  right  to  hold  said  office  for  the 
term  of  four  years  from  his  election,  and  leave  was  granted 
him  by  the  court  to  appear  and  defend  his  right  thereto. 
On  argument,  the  circuit  judge  held  that  the  defendant 
in  error  was  legally  entitled  to  said  office,  and  ordered  that 
he  should  be  qualified  and  admitted  accordingly — to  reverse 
which  order,  an  appeal  in  error  is  prosecuted  in  this  court. 
We  are  of  opinion,  upon  the  foregoing  state  of  facts,  that 
the  defendant  in  error  was  properly  held  entitled  to  be 
admitted  to  said  office  ;  but  for  a  reason  very  different  from 
that  urged  in  ai^ument  in  his  behalf.  It  is  unquestionably 
true,  that  the  election  of  Brewer  to  the  said  office  on  the 
3d  of  December,  1846,  had  such  election  been  authorized 
by  law,  would  have  entitled  him  to  hold  the  office  for  the 
full  term  of  four  years  {torn  the  time  of  his  qualification, 
notwithstanding  any  restriction  which  the  legislature  may 
have  attempted  to  impose,  limiting  his  continuance  in 
<^ce  to  a  shorter  period.  The  amended  constitution,  art.  6, 
see.  13,  in  plain  terms,  provides,  that  **  clerks  of  such 
inferior  courts  as  may  be  hereafter  established,  which  shall 
be  required  to  be  holden  in  the  respective  counties  of  this 
State,  shall  be  elected  by  the  qualified  voters  thereof  for 
the  term  of  four  years.**  There  is  no  authority  to  be  found 
in  the  constitution  for  an  election  for  a  shorter  period. 
And,  although  the  election  may  be  fixed,  as  in  this  case,  at 
a  time  different  from  that  appointed  by  law  for  the  election 
of  county  officers,  in  the  other  counties  of  the  State,  or  to 
fill  a  vacancy  occasioned  by  the  death,  resignation,  or 
removal  of  the  prior  incumbent,  still,  in  either  case,  the 
person  elected  will  be  entitled  to  hold  his  office  for  the  full 
constitutional  term.  It  is  not  competent  for  the  legislature 
to  shorten  the  term,  and  any  enactment  to  that  effect  is  void. 
Such  is   the   rule   applicable  to  all  elections  under  the 
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constitution,  whetlier  by   the    legislature  or  people.    The 
argument  that  this  rule  \^ill  lead  to  confusion,  and  want 
of  uniformity  in  the  time  of  holding  the  elections,  is  of  little 
force  ;  for,  as  is  said  in  the  case  of  Powers  vs  Hurst,  2  Hum. 
84,  such  uniformity  is  of  no  practical  utility,  and,  were  it 
otherwise,  is  not  attainable.     If,  therefore,  the  case  rested 
solely  upon  this  ground,  we  should  not  hesitate  to  reverse  the 
judgment  of  the  Circuit  Court.     But,  we  regard  the  election 
of  Brewer  as  illegal  and  void  ab  initio.    The  act  of  29th 
January,  1946,  makes  no  provision  whatever  for  holding  an 
election   for  county  officers  in  said  county,  except  it  be 
impliedly,  by  reference  to  the  provisions  of  the   previous 
act  of   1844.     But,  were  it  allowable  by  construction,  to 
hold  that  the   provision  of  the   2Qth  section  of  the  act  of 
1844,  was  applicable  to  the  subsequent  act ;  and  that  the 
intention  of  the  legislature  was,  that  if  said  county  were 
not  organized  in  time  to  hold  an  election  for  county  officers 
on  the  first  Saturday  of  March,  1846^  that  such   election 
might  be  held  on  the  first  Saturday  of  July  next  thereafter, 
though  this  would  be  pressing  the  doctrine   of  construction 
to  the  verge  of  the  law,  if  not  beyond ;  still,  it  would  avail 
the  plaintifif  in  error  nothing,  inasmuch   as   it   would  not 
authorize  an  election   on  any  other  or  difierent  day  than 
that  specified.    The  right  to  hold  an  election  cannot  exist, 
or  be  exercised,  without  an  express  grant  of  the  power  to 
do    so    by    the    legislature.     Hence,  the   election   of   the 
plaintiff*  in  error   on   the  3d  day  of  December,  184r»,  was 
without  authority  of   law,  and    consequently  vested   him 
with  no  legal  right  to  said  office.    And  the   defendant  in 
error,  having  been  legally  elected,  is  entitled  to  be  admitted 
and  qualified  as  clerk  of  said  court.    Upon  this  ground, 
we  affirm  the  order  and  judgment  of  the  Circuit  Court. 
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The  defendant  ple&ded  to  an  action  for  tlander,  not  {^ilty,  not  guilty  within 
•Is  months,  and  that  the  words  charged  were  true;  and  jury  fonnd  the  Irath 
of  all  the  pleas.  The  act  of  1794,  ch.  1,  authorizes  the  defendant  to  plntd 
as  many  plees  as  may  be  necessary  for  his  defence,  and  there  is  nothing 
ixTSgnlar  in  this  finding  and  judgment  thereupon. 

Peckf  for  the  plaintiff  in  error. 

Arnold  and  T.  A.  R.  Nelson^  for  the  defendant  in  error. 

TcjBLEYy  J.  delivered  the  opinion  of  the  conrt. 

In  this  ease  the  judgment  of  the  Circuit  Court  is  sought 
to  be  reversed  upon  two  grounds : 

1.  That  a  new  trial  should  have  been  granted  upon  the 
weight  of  the  proof. 

We  have  so  repeatedly  said  that  we  will  not  grant  new 
trials,  when  refused  by  the  circuit  judge  upon  the  weight 
of  proof  merely,  if  there  be  evidence  upon  which  the 
verdict  may  be  sustained,  that  it  is  unnecessary  to  reiterate 
it.  We  are  not  dissatisfied  with  this  verdict,  and  without 
expressing  any  opinion  as  to  the  merits  of  the  controversy^ 
hold  that  the  jury  might  well  find  it  upon  the  proof. 

2.  An  arrest  of  judgment  is  moved  for  upon  the  ground 
that  the  finding  of  the  jury  is  contradictory  and  inconsistent. 

That  there  is  an  apparent  inconsistency  in  the  verdict 
is  not  to  be  denied;  but  it  is  not,  in  our  opinion,  such 
inconsistency  as  vitiates  the  verdict.  The  inconsis- 
tency, such  as  it  is,  arises  out  of  the  double  pleading 
allowed  by  our  statute.  Under  its  provisions,  the  defendant 
pleaded  in  his  defence,  jPtr«^;  That  he  was  not  guilty  of 
speaking  the  slanderous  words  sued  for.  Second:  That 
he  was  not  guilty  of  speaking  them  within  six  months 
next  before  the  bringing  the  action.  And,  mrd:  That 
he  was  justified  in  speaking  them.  Upon  all  these  pleas 
there  were  issues,  which  were  submitted  to  the  jury  and 
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found  by  them  in  favor  of  the  defendant,  by  which  it 
appears  tliat  the  jury  found  that  the  defendant  did  not 
speak  the  words ;  that  he  did  not  speak  them  within  six 
months  before  the  bringing  the  suit,  and  that  he  was 
justifiable  in  speaking  them. 

Now,  the  finding  of  either  of  these  issues  in  favor  of  the 
defendant  would  have  warranted  a  judgment  for  him,  and 
shall  the  finding  all  of  them  in  his  favor  place  him  in  a 
worse  condition  than  he  would  have  been  if  one  had  been 
for  him  and  the  others  against  him  ?  Surely  not.  If  the 
inconsistency  complained  of,  had  been  in  finding  a  fact  in 
favor  of  the  defendant,  which  could  not  stand  in  connection 
with  a  fact  found  in  favor  of  the  plaintifiT,  or  if  the  incon- 
consistency  had  been  in  finding  two  facts  contradictory  to 
each  other,  or  which  neutralized  each  other  in  reference 
to  the  same  plea,  then  the  verdict  would  be  a  nullity, 
because  there  would  be  nothing  upon  which  a  judgment 
could  be  given.  And  such,  we  think,  must  have  been  the 
case  of  Steams  vs.  Barrett^  in  1st  Mason's  C.  C.  Rep.  153, 
which  we  have  not  been  able  to  get,  but  which  is  referred 
to  in  3d  Peters'  Digest,  689,  as  holding  that  a  verdict  which 
finds  two  inconsistent  material  facts  is  void,  and  cannot  be 
a  foundation  for  a  legal  judgment. 

But,  such  is  not  this  case,  for  though  it  be  true,  in 
accurate  expression,  that  words  which  have  not  been 
spoken  cannot  be  said  to  have  been  truly  spoken,  yet  it 
is  equally  true  that  it  may  be  said  that  words  which  have 
not  been  spoken,  if  they  had  been,  would  have  been  truly 
spoken,  and  this  is  the  light  in  which  this  finding  is  to 
be  understood.  The  defendant  relies  upon  the  defence 
that  he  never  spoke  the  words,  but,  for  greater  precaution, 
extends  his  ground  so  as  to  embrace  his  case,  provided  he 
had  spoken  them,  and  they  were  true. 
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The  defendant  replies,  you  did  speak  them,  and  they  are 
nottrae.  Testimony  is  heard  as  to  both  issues,  and  the 
defend€Lnt  proves  that  he  did  not  speak  them,  and  also  that 
they  were  trae  if  he  had  spoken  them,  and  the  jury  so  find. 
This  is  no  contradictory  verdict,  and  instead  of  weakening 
the  defence,  has  manifestly  strengthened  it.  If  the  judg- 
ment  were  arrested,  and  a  new  trial  were  awarded,  upon 
what  issue  would  it  be  had?  You  cajanot  strike  out 
either  of  the  inconsistent  pleas  of  not  guilty  and  justifica- 
tion, and  they  both  must  be  submitted  again  to  the  jury, 
who,  from  ought  we  can  see,  may  again  find  them  as  before ; 
the  proof  would  warrant*  it,  and  there  is  no  way  to  prohibit 
such  finding.  The  very  fact  that  two  such  inconsistent 
pleas  may  be  submitted  at  the  same  time,  necessarily 
prohibits  an  arrest  of  judgment  therefor. 

We,  therefore,  upon  both  points,  aflirm  the  judgment 
of  the  Circuit  Court. 


Shoalwater  V9.  Armstrong. 

1.  The  corporate  authorities  of  the  town  of  Knozville  in  1842,  paned  \pL 
ordinance  directing  that  property  levied  on  for  corporation  taxes  should  be 
sold,snliject  to  the  laws  that  goyem  cases  when  property  has  been  levied  on 
to  satisfy  state  and  county  taxes.  In  1844,  the  legislature  changed  the  laws 
goyeming  the  sales  of  real  estate  for  the  satisfaction  of  public  taxes.  The 
court  holds  that  corporation  taxes  ave  not  public  taxes,  and  that  the  provisions 
of  the  act  of  1844  are  not  applicable  to  a  sale  of  property  for  taxes  of  the 
city  of  Knoxville. 

2.  When  lots  in  the  town  of  Knoxville  are  ordered  to  be  sold  for  the  payment 
of  taxes  due  to  the  corporation,  the  judgment  condemning  the  lots  for  sale 
should  be  in  the  name  of  the  corporation.  A  judgment  in  the  name  of  the 
State  is  erroneous. 

This  is  an  action  of  ejectment  by   Armstrong  against 
Shoalwater,  in  the  Circuit  Court  of  Knox  county,  for  town 
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lots.  There  was  a  trial  before  Judge  Lucky  and  a  jury 
at  the  February  term,  1846.  The  jury  rendered  a  verdict 
for  the  plaintiff,  and  judgment  was  rendered  thereupon. 
The  defendant  appealed. 

Wm,  Swatif  for  the  plaintiff  in  error. 
Sneed  and  Welcker^  for  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  brought  by  Armstrong 
against  Shoalwater  to  recover  possession  of  certain  lots 
in  the  town  of  Knoxville. 

l*he  plaintiff  in  deraigning  his  title,  introduced  in 
evidence  a  deed  of  conveyance  for  the  premises  from  D.  6. 
Starks,  constable  for  the  corporation  of  the  town^  of  Knox- 
ville, to  the  reading  of  which  the  defendant  objected  upon 
the  ground  that  it  conveyed  no  title  to  the  plaintiff,  because 
the  constable  had  no  legal  authority  to  execute  the  same. 
For  the  purpose  of  shewing  such  authority,  the  plaintiff 
then  offered  in  evidence  the  copy  of  a  record  of  proceedings 
of  the  Circuit  Court  of  Knox  county,  at  the  February  term, 
^844,  from  which  it  appears  that  the  premises  had  been 
reported  to  the  court  by  the  town  constable  for  taxes  due 
the  corporation,  and  unpaid  by  the  owners  William 
HowelFs  heirs ;  whereupon,  judgment  was  entered  against 
the  same  in  the  name  of  the  State  of  Tennessee,  for  the 
amount  of  taxes,  costs,  and  charges  due  thereon ;  upon 
which  judgment  of  condemnation,  an  order  of  sale  was 
issued  under  and  by  virtue  of  which,  the  constable  sold  and 
conveyed  the  premises  to  the  plaintiff.  To  the  reading  of 
this  record,  the  defendant  also  objected,  upon  the  ground 
that  the  whole  proceeding  before  the  Circuit  Court,  both 
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in  the  report  of  the  constable  and  the  judgment  of  c(m- 
demnation  consequent  thereon,  is  irregular  and  void. 

Both  these  objections  were  overruled  by  the  court,  and 
the  deed  and  record  admitted  in  evidence ;  whereupon  there 
was  a  verdict  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals  to  this  court. 

The  case  turns  upon  the  question  of  the  validity,  or 
invalidity  of  the  tax  sale  made  under  the  judgment  of  the 
Circuit  Court.  It  is  not  denied,  but  on  the  contrary,  is 
admitted,  that  this  tax  sale  is  void,  under  the  decisions  of 
this  State  heretofore  made  in  relation  to  such  sales,  unless 
the  defects  existing  in  the  report  of  the  constable  and 
the  judgment  of  the  court,  are  cured  by  the  act  of  1844, 
chapter  92. 

This  statute  is  entitled  ^  An  act  to  amend  the  revenue 
laws  of  the  State  in  relation  to  tax  sales  f*  and  provides  in 
section  first,  ''that,  in  all  cases  of  sales  of  land  hereafter 
made  for  public  taxes,  under  the  provisions  of  the  laws 
now  in  force,  it  shall  be  sufficient  to  make  such  sale  valid, 
and  communicate  good  title  to  the  purchaser,  that  the  land 
so  sold  lies  in  the  county  in  which  it  has  been  reported  for 
non-payment  of  taxes  thereon  ;  that  it  has  been  duly  re- 
ported ;  that  an  order  of  sale  has  been  awarded,  and  that* 
the  sale  of  the  land  was  duly  advertised ;  to  establish 
which  facts,  the  sheriff's  deeds  reciting  their  existence 
shall  be  prima  facie  evidence,  and  all  judgments  or  orders 
of  sale  shall  be  conclusive,  unless  the  person  wishing  to 
shew  the  irregularity  of  the  same,  can  prove  that  the  taxes 
were  duly  paid  before  such  judgment  or  order  of  sale 
was  rendered/* 

The  judicial  history  of  the  State  shews  the  reason  for 
the  enacting  of  this  statute.  The  proceedings  in  tax  sales 
bad  been  watched  with  such  jealousy  by  the  courts,  and 
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such  Strictness  required  in  complying  with  all  the  formal- 
ities of  the  statutes  prescribing  the  mode  in  which  lands 
should  be  subjected  to  sale  for  the  payment  of  taxes, 
whether  they  were  of  form  or  of  substance  ;  that  it  had 
been  found,  after  repeated  efforts  for  many  years,  impossible 
to  make  a  tax  sale  which  could  stand  the  rigid  scrutiny  of 
the  oourts ;  in  consequence  whereof,  it  was  found  imprac- 
ticable to  collect  a  revenue  from  the  lands  of  non-residents, 
who  had,  in  the  county  in  which  these  lands  were  situate, 
no  personal  property  to  be  destrained  for  the  taxes,  and  it 
was  to  remedy  this  inconvenience  and  increase  the  public 
revenue  that  this  statute  was  passed.  No  construction  of 
this  statute  has  as  yet  been  given  in  any  case  involving  a 
sale  for  state  or  county  tax.  But  it  is  not  controverted  that 
it  is  of  such  a  character  as  would  cure  the  defects 
existing  in  the  tax  sale  now  under  consideration,  if  it  had 
been  made  for  the  purpose  of  enforcing  the  payment  of 
state  or  county  tax;  but  the  difficulty  is  in  applying  it  to 
the  case  of  a  sale  for  the  collection  of  a  corporation  tax, 
which  is  the  present  case. 

By  an  act  of  1842,  ch.  115,  it  is  provided  ''that  the  town 
constable  or  tax  collector  of  the  town  of  Knoxville  shall 
have  the  same  power  and  authority  in  the  collection  of  taxes 
that  are  now  or  may  hereafter  become  due  to  the  said 
corporation,  that  the  sheriffs  and  collectors  of  the  state  and 
county  taxes  now  have  by  the  existing  laws  of  the  State 
to  collect  the  public  revenue  thereof,  and  if  the  said 
corporation  officer  shall  levy  on  any  property,  either  real 
or  personal,  the  same  shall  be  sold  subject  to  the  laws  that 
govern  cases  where  property  has  been  levied  on  to  satisfy 
state  and  county  taxes.** 

Now,  what  is  the  fair  construction  of  this  statute  ?  Why, 
obviously,    that  the   collector  of  the  corporation,  instead 
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of  being  6omp6lleiI  to  proceed  by  action  for  the  recovery 
of  taxes  dae  the  corporation,  might,  as  in  the  case  of  a 
collector  of  state  and  county  revenue,  proceed  by  distringas 
when  he  could  find  personal  property  out  of  which  to  collect 
the  taxes^  or,  when  he  could  find  none,  by  a  levy  on  real 
estate  within  the  limits  of  the  corporation,  and,  by  reporting 
the  same  to  the  Circuit  Court  of  Knox  county,  have  it 
condemned  to  be  sold  for  that  purpose ;  but,  in  doing  this, 
all  the  forms  which  had  been  so  specially  required  by  the 
decisions  of  the  courts  to  be  observed  in  cases  of  tax  sales 
made  to  collect  state  and  county  revenue,  must  of  necessity 
be  observed  by  the  collector  of  the  corporation.  At  the 
time  this  statute  was  passed,  all  the  strictness  required  by 
judicial  decision  in  the  case  of  such  sales  was  in  full  force 
and  operation,  and  would  be  so  still  in  the  case  of  sales 
for  state  and  county  tax,  but  for  the  operation  of  the  statute 
of  1844.  This  statute,  to  a  great  extent,  has  repealed  the 
decisions  previously  made  upon  the  subject  of  tax  sales 
for  the  purpose  of  collecting  the  public  revenue.  But  does 
it  embrace  the  corporation  of  Knoxville  7  We  think  not. 
As  has  been  observed,  when  the  act  of  1842,  ch.  115,  was 
passed,  extending  the  power  of  the  collector  of  the  taxes  of 
the  corporation  of  Knoxville  in  collecting  taxes,  and  making 
it  commensurate  with  that  of  a  sherifi*  or  collector  of  state 
and  county  revenue,  the  great  strictness  required  in  such 
cases  was  in  full  force,  and  it  was  provided  by  the 
statute  that,  if  the  collector  of  the  corporation  shall  levy 
upon  any  real  or  personal  property  for  the  collection  of  the 
corporation  taxes,  the  same  shall  be  sold  subject  to  the  laws 
that  govern  cases  where  property  has  been  levied  on  to 
satisfy  state  and  county  taxes ;  then  in  order  to  constitute 
a  good  sale  of  real  estate  by  the  collector  of  the  corporation 
every  formality  must  be  conformed  to,  both  in  the  levy,  the 
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report,  and  the  judgment,  that 'was  required  in  the  ease 
of  such  sale  for  the  collection  of  state  and  county  revenue. 

The  act  of  1844,  which  removes  subseqtient  tax  sales, 
made  for  state  and  county  purposes,  from  under  the  restric- 
tions of  previous  judicial  decisions,  cannot  embrace  the 
case  of  sales  made  for  the  corporation  of  Knoxville,  unless 
the  corporation  be  embraced  within  the  provisions  of  the 
statute,  which  it  is  not.  That  statute,  as  we  have  seen, 
provides  solely  for  cases  of  sales  of  lands  thereafter  to  be 
made  for  public  taxes.  Corporation  taxes  are  not  public 
but  private  tax^s,  and  are,  therefore,  not  embraced  within 
the  provisions  of  this  statute,  but  are  left,  as  to  the  i^medy 
for  collection,  as  it  existed  previous  to  the  passage  of  the 
statute,  and  in  the  case  of  a  sale  of  real  estate  for  effectu- 
ating that  purpose,  subject  to  all  the  rigid  strictness  of  con- 
struction which  existed  in  the  cases  of  sales  for  the 
collection  of  state  and  county  revenue  previous  to  its 
passage. 

That  this  distinction  between  the  public  revenue  and  the 
corporation  revenue  is  correctly  taken,  is  evidenced  by  the 
fact  that  it  is  drawn  in  the  statute  which  enlarges  the 
power  of  the  collector  of  the  corporation  of  Knoxville, 
It  says,  ^  that  he  shall  have  the  same  power  and  authority 
in  the  collection  of  taxes  due  to  the  corporation  that  the 
sheriffs  and  collectors  of  the  state  and  counties  have  by 
existing  law  to  collect  the  public  revenue  thereof."  It  is 
a  legitimate  argument  to  say  that  the  legislature,  in  using 
the  words,  "  public  taxes,^  in  the  act  of  1844,  meant  the 
same  thing  that  was  meant  by  the  use  of  the  words 
**  public  revenue,"  as  used  in  the  act  of  1842,  in  contra- 
distinction to  the  corporation  revenue,  viz,  state  and  county 
taxes.  If  so,  then  most  clearly  the  corporation  of  Knoxville 
is  not  embraced  in  the  provisions  of  the  act  of  1844. 
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Bat  there  is  another  objection  which  I  think  fatal  to  this 
tax  sale,  even  if  its  other  defects  were  cured  by  the 
statute  of  1844,  and  that  is,  that  the  judgment  of  con- 
demnation is  in  the  name  of  the  State,  instead  of  the 
corporation.  There  is,  in  this  case,  no  indebtedness  to  the 
State,  but  to  the  corporation  of  Knoxville.  The  State  has 
no  interest  whatever  in  the  payment  of  these  taxes— is  not 
at  all  aggrieved  by  their  non-payment,  and  has  no  right  to 
complain  thereof.  Upon  what  principle,  then,  is  it  that 
it  shall  have  condemnation  and  sale  of  the  land  for  the 
corporation  debt?  The  judgment  cannot  be  so  given  in 
the  absence  of  statutory  provision  for  it;  none  sach  exists. 
The  act  of  184'<j,  only  gives  the  collector  of  the  corporation 
the  power  and  authority  of  the  sheriff  or  collector  of  the 
state  and  county  revenue,  to  enforce  the  payment  of  the 
corporation  taxes,  which,  as  we  have  seen,  is  by  distringas 
on  personal  property,  or  by  a  levy  and  report  upon  real 
estate,  which,  if  sold,  is  subject  to  the  laws  that  govern 
cases  when  property  has  been  levied  on  to  satisfy  state 
and  county  taxes ;  and  the  right  of  redemption  or  any  other 
privilege  or  inmiunity  secured  by  law  to  the  defendant  in 
the  cases  of  sales  made  to  enforce  the  payment  of  the 
public  revenue,  is  also  secured  to  him  in  cases  of  sales 
for  corporation  taxes ;  but,  in  order  to  do  this,  it  is  not 
necessary  that  the  judgment  should  be  in  the  name  of  the 
State,  and  legal  accuracy  requires  that  it  should  be  in  the 
name  of  the  corporation  to  which  the  mon^y  is  due. 

We  are,  therefore,  upon  the  whole,  of  the  opinion  that 
the  judgment  of  condemnation  of  the  premises  in  dispute, 
made  by  the  Circuit  Court  of  the  county  of  Knox  at  its 
February  term,  1844,  is  a  void  judgment,  and  that  no  title 
has  passed  to  the  plaintiff  in  ejectment  by  virtue  of  the 
sale  and  purchase  under  the  order  of  sale  issued  thereon, 
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and  that  the  circuit  judge  erred  in  permitting  the  record 
of  the  proceedings,  and  the  collector's  deed  of  bargain  and 
sale  to  the  plaintiff  to  be  read  in  evidence  to  the  jury. 

The  ci^se  will,  therefore,  be  reversed,  and  remanded  for 
a  new  trial. 


Lambdek  vs.  J.  &  P.  Sharp. 

1.  Many  penons  may  make  a  sealed  instrument,  by  the  adoption  of  the 
same  seal  or  scroll.  In  sach  casesi  whether  all  the  signers  intended  to 
adopt  the  seal  or  scroll  is  a  question  of  hct,  to  be  determined  by  the  jury 
on  the  evidence. 

3.  An  instrument  concluded  thus:  "Witness  our  hands  and .  seals,  W. 
Butcher,  [sial]  Peter  Sharp  &.  Co."  This  Instrument  iafrimafaeie  sealed. 
If  Sharp  &,  Co.,  wished  to  contest  the  adoption  of  the  scroll,  they  should 
have  averred  by  plea  that  it  was  not  a  sealed  instrument 

3.  A  signature  to  an  instrument  thus :  "Peter  Sharp  &  Co.,  [seal]"  consti- 
tutes "it  a  sealed  instrument,*'  as  to  all  the  members  of  the  firm, sobject« 
as  in  other  cases,  to  the  plea  of  noa  e9t  factum. 

Lambden  sued  defendants  in  the  Circuit  Court  of 
Claiborne  county,  and  judgment  on  demurrer  was  rendered 
for  the  defendant.    The  plaintiff  appealed. 

/.  Peck,  for  the  plaintiff. 

Sneed,  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  upon  two  notes,  which  are  set 
out  in  the  declaration  according  to  their  tenor; — and 
which  two  notes  are  in  the  same  words,  as  follows :  ^  On 
or  before  the  tenth  day  of  May  next  we  will  pay  John 
Lambden  two  hundred  dollars,  for  value  received  of  him. 
Witness  our  hands  and  seals,  May  19,  1638." 

"  J.  B.  Butcher,  [seal.] 

"  Peter  Sharp,  &  Co.," 
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There  are  several  pleas  to  which  there  are  issues, — but 
in  the  sixth  plea,  the  defendants  rely  on  the  statute  of 
limitations  of  six  years.  To  this  plea  the  plaintiff  replied, 
and  the  defendants  demurred  to  the  replication.  The 
court  sustained  the  demurrer,  and  gave  judgment  for  the 
*l  defendants,  and  the  plaintiff  appealed  to  th]0  court. 

The  plaintiff's  replication  is  manifestly  bad,  but  as  the 
defendants'  demurrer  reaches  the  first  fault  in  the  pleadings^ 
the  question  is  raised  whether  the  defendants'  sixth  plea 
is  a  good  defence  to  the  action. 

The  writings  are  executed  by  J.  B.  Butcher,  who  is  not 
sued,  and  by  the  defendants,  in  their  firm  name  of  Peter 
Sharp  &  Co.,  and  there  is  but  one  seal.  But  the  fact  that 
there  is  but  one  seal  does  not  prove  that  it  is  not  the  deed 
of  all  the  parties ;  for  many  persons  may  seal,  with  the 
same  seal.  Shep.  Tqpchstone,  51.  And  since  the  adoption 
of  the  scroll  for  a  seal,  many  obligors  may  adopt  one  scroll 
for  the  seal  of  each,  if  it  appear  to  have  been  their  intention 
to  do  so.  Bohanna  vs.  Lewis^  3  Mnnroe's  R.  376 ;  Yarborcf 
\%.' Monday y  3  Dev.  Rep.,  498 ;  Hollis  vs.  Pondf  7  Hum.  Rep. 

In  the  case  of  Hollis  vs.  Pond^  (7  Hum.  Rep.,  282)  there 
were  only  four  seals  to  the  bond,  and  there  were  nine 
signatures.  This  court  held,  that  it  was  a  matter  to  be 
left  to  the  jury  whether  all  the  parties  intended  to  adopt 
the  seals  or  not ; — that  the  onus  was  on  the  plaintiff  to 
prove  such  intention ;  but  that  the  words  in  the  conclusion 
of  the  instrument,  ^  witness  our  hands  and  seals,"  although 
they  do  not  make  it  a  sealed  instrument,  yet  they  may  be 
looked  to  as  a  circumstance,  to  explain  the  intention  ot 
the  parties  and  increase  the  probability,  that  it  is  the  deed 
of  all. 

This  case  is  decisive  of  the  one  before  us.  Here,  both 
instruments  set  out  in  the  declaration,  conclude  with  the 
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words  '*  witness  our  hands  and  seals,''  and  there  are  but 
two  signatures — ^the  name  of  J.  ^.  Butcher,  and  the  firm 
name,  Peter  Sharp  &. Co.  The  employment  of  the  words, 
"  our  hands  and  seals,"  in  the  plural,  as  here  used,  constitute 
prima  fcune  an  expreiss  adoption  by  both  persons  signing 
the  paper,  of  the  seal  which  is  affixed, — because  otherwise 
the  plural  is  improperly  used«  In  the  case  of  Hollis  vs. 
Potidf  it  was  only  a  circumstance  conducing  to  prove  such 
adoption,  because  there  were  four  seals  and  nine  signatures, 
and  the  plural  might  have  been  used  by  the  four  persons 
only,  whose  names  were  placed  opposite  to  the  seals.  But 
here,  the  presumption  that  both  parties  intended  to  seal 
the  instrument  is  much  stronger. 

The  fact  that  the  name  of  the  firm,  and  not  the  individual 
names  of  the  defendants  is  signed,  can  make  no  difference. 
They  are  all  bound  by  the  bond,  unless  upon  the  plea  of 
non  est  factum  it  appear  that  the  partner  who  placed 
the  signature  there,  was  not  authorized  to  do  so.  And 
if  it  shall  appear,  that  the  other  partners  did  not  authorize 
the  acting  nartner  to  bind  thehi  by  an  instrument  under 
seal,  yet,  it  is  well  settled,  that  he  who  placed  the  signature 
on  the  paper,  is  bound  by  the  deed. 

Whether  the  pleader  intended  so  to  frame  the  declaration 
as  to  charge  the  defendants  upon  an  obligation  under 
seal,  can  make  no  difierence,  if  he  has  so  framed  it.  And 
we  *  think  he  has  done  so.  The  declaration,  instead  of 
describing  the  writings,  in  the  usual  form,  sets  them  out 
according  to  their  tenor,  and  alleges  that  the  defendants 
executed  them  by  the  name  and  style  of  Peter  Sharp  &  Co. 
We  think,  therefore,  prima  facie,  the  instruments  declared 
on  are  sealed  instruments,  and  that,  therefore,  the  plea 
of  the  statute  of  limitations,  pleaded  by  the  defendants, 
is  not  a  good  defence  to  the  action. 
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Reverse  the  judgment,  and  remand  the  cause  to  be 
proceeded  in  upon  the  issues  in  the  cause. 

m 

.    Sneed^  for  the  defendant,  after  the  delivery  of  the  above 
opinion^  submitted  the  following  argument  to  the  court: 

In  this  cause  the  attorney  for  the  defendants  respectfully 
asks  the  court  to  set  aside  the  judgment  pronounced  in  . 
this  cause,  at  this  term,  and  the  following  reasons  are 
shown  to  the  court  for  such  motion : — 

The  instruments  sued  on  have  but  one  seal,  and  there 
being  two  signatures,  it  is  correctly  held  in  the  first  part 
of  the  opinion  that  they,  the  instruments,  may  be  bonds 
or  notes,  as  the  fact  may  be  of  the  adoption  or  non-adoption 
of  the  seal  by  both  parties,  and  it  is  not  even  contended 
but  that  the  use  of  the  personal  pronoun  "  our,"  and  the 
substantive  *' seals,"  both  in  the  plural,  and  there 
being,  but  two  signatures,  may  make  a  strong,  pre- 
sumptive, and  prima  facie  case  of  adoption  by  both; 
yet  it  is  insisted  such  adoption  is  liable  to  be  rebutted 
and  shown  not  to  have  taken  place.  If  the  seal  was  not 
adopted  by  defendants  the  statute  is  a  good  plea,  and  to 
hold  it  is  mjt  a  good  plea  necessarily  adjudges  the  fact, 
and  precludes  defendants  from  the  benefit  of  statute  of 
limitations,  if  they  be  "  notes." 

The  instruments  being  such  as  that  they  may  be  ''bonds  " 
or  ^  notes,"  surely  defendants  have  a  right  to  show  they 
are  ''  notes,"  and  if  so,  to  rely  on  statute  of  limitations; 
but  if  their  plea  of  the  statute  is  held  bad,  then  their 
showing  them  to  be  '^ notes"  will  be  of  no  avail,  although 
the  statute  has  barred  them. 

The  plaintifi*  knows  whether  the  instruments  are  **  notes  " 
or  **  bonds,"  and  in  his  declaration  he  sets  them  out  in  haec 
verba^  and  in  this  way  shows  they  may  be  either  ''  notes" 
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or  "  bonds/*  with  a  presumption,  I  may  admits  from  their 
face,  that  they  are  ^  bonds/'  bat  still  a  presmnption  which 
may  be  rebutted;  but  by  direct  averment,  and  in  an  essential 
part  of  the  declaration,  he  says,  they  are  *' iNX)mi8sory 
notes."  The  defendants*  pleas  all  treat  the  instruments 
as  notes,  and  their  sixth  plea  is  the  statute  of  limitations, 
averring  the  instruments  to  be  promissory  notes*  as  plaintiff 
does,  (a  good  plea  to  actions  founded  on  notes),  and 
plaintiff,  in  his  replication,  admits  them  to  be  notes,  by  not 
taking  issue  on  that  fact,  averred  in  the  plea,  and  by 
seeking  to  avoid  the  plea  by  new  matter.  After  all  this, 
can  plaintiff  be  allowed  to  say,  his  direct  averment  of  a 
fact  to  be  one  way,  which,  from  other  showing  of  plaintiff, 
might  be  that  way,  or  another  way,  is  not  the  fact,  but 
that  other  way,  more  beneficial  to  plaintiff,  is  the  fact, 
and  this  too  when  the  defendants  by  allowing  such  action 
to  plaintiff  must  altogether  lose  the  ^  benefit  of  a  good  and 
important  plea,  if  they  can  prove  the  fact  to  be  in 
accordance  with  the  direct  averment  of  plaintiff  7 

The  first  part  of  the  opinion  of  the  court  distinctly 
holds,  that  the  obligations  sued  on  may  or  may  not  be 
'^  bonds,''  with  a  presumption,  from  their  face,  that  they  are 
bonds,  but  still  a  presumption  that  may  be  overthrown 
by  proof:  the  latter  part  of  the  opinion  holds  a  plea  bad, 
because  the  instruments  are,  from  their  face,  only  prima 
facie  "  bonds,"  which  plea  is  a  good  plea  if  they  are  notes, 
and  to  which  plea  plaintiff  has  replied  new  matter, 
admitting  by  all  the  rules  of  pleading  thereby,  that  the 
papers  are  '*  notes;**  and  in  this  state  of  the  case  to  hold 
defendants*  plea  bad  is  to  cut  them  off  from  a  valid  defence 
if  the  papers  are  **  notes,"  as  the  plaintiff,  in  all  his  plead** 
ings  expressly  and  impliedly  avers  them  to  be. 

The  plea  of  nan  e*t  factum^  in  this  record,  does  not  and 
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cannot  put  in  issue  the  fact  whether  the  papers  are 
"bonds**  or  "  notes,**-  framed  as  the  declaration  is  averring 
them  to  be  *' promissory  not^s,**  and  setting  out  by  tenor 
papers  which  may  be  either,  and  if  the  defendants  signed 
or  signed  and  sealed  the  papers,  on  this  plea,  in  either 
event,  judgment  must  be  for  plaintiff.  ' 

The  plea  of  non-eusigrunU  was  filed,  because  of  an 
alteration  in  the  day  of  payment  of  the  notes,  which 
alteration  appears  in  the  face  of  the  originals — not  of 
course  in  this  record — and  with  no  view  to  any  such 
question,  as  to  whether  papers  are  ^bonds'*  or  "notes.** 
Both  sides  treated  the  papers  as  "  notes,**  as  I  learn  the  fact 
to  be,  since  the  opinion  was  delivered,  and  which  fact  I 
learn  is  susceptible  of  the  clearest  proof,  on  the  princi- 
ples of  first  part  of  the  opinion. 

I  may  also  be  allowed  to  say,  that  the  partnership  name 
of  the  defendants  being  used,  is  a  presum)>tion  that  the 
papers  were  intended  to  be  "notes**  as  to  defendants,  as 
strong  or  stronger  than  the  use  of  the  plural,  in  the  two 
words  commented  qu,  shew  the  contrary. 

I  purposely  avoid  the  principle  of  making  one  scroll, 
when  adopted  by  several,  equal  and  analagous,  to  the 
use  of  the  same  seal,  and  with  it  making  as  many  difierent 
impressions  as  persons  to  the  bond. 

I  must  not  omit  the  fact,  that  the  declaration  shows  on 
its  face,  that  the  pleader  had  in  view  the  question, 
whether  the  papers  were  "notes**  or  "bonds.**  He  avers 
them  to  be  *'  bonds,**  as  to  Butcher,  and  doubtless  enquired 
as  to  the  facts,  and  framed  his  declaration  according  to  his 
information  as  to  them. 

G&BEN,  J.  then  delivered  the  following  opinion : 

The  argument  for  the  defendant  in  error  admits,  as  the 
opinion  of  the  court  asserts,  that  the  instruments  sued  on 
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are  prifna  facie  **  bonds."  Then,  as  a  matter  of  course 
prima  facie,  the  plea  of  the  statnte  of  limitations,  is  bad ; 
for,  if  they  are  *' bonds,"  the  plea  is  no  defence.  As  the 
declaration  is  framed,  the  plea  of  the  statute  of  limitations 
cannot  be  allowed,  without  an  averment  in  said  plea, 
that  the  writings  sued  on  are  promissory  notes,  and  were 
so  intended  at  the  time  they  were  made  by  the  defendants. 
This  averment  will  let  in  the  proof  as  to  the  intention  of 
the  parties,  in  relation  to  the  adoption  of  the  seal ;  and, 
if  they  can  show,  notwithstanding  the  prima  fade  evidence 
contained  in  the  words  of  the  instrument,  of  an  intention 
to  adopt  the  seal,  that,  nevertheless,  such  was  not  in  fact 
their  intention,  the  statute  of  limitations  will  be  a  good 
plea ;  but,  if  they  fail  in  such  proof,  the  issue  will  be 
against  them. 
Upon  a  review  of  the  opinion,  w^e  think  it  correct. 
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1.  Where  the  plaintiff  suggested  the  death  of  one  of  the  defendants,  and 
that  there  was  no  personal  representative,  and  then  proceeded  to 
judgment  against  the  sunrivor,  sach  judgment  should  not  be  reversed,  be- 
cause it  does  not  appear  that  the  court  was  satisfied  of  the  truth  of  such 
suggestion. 

3.  Where  the  court  permitted  the  introduction  of  a  snbpcena,  with  its  return, 
issued  in  the  case,  it  is  not  a  ground  of  rerersal  that  such  evidence  had  no 
relerancy  to  the  issue  pending. 

3.  It  is  no  error  to  refuse  to  postpone  amotion  for  a  new  trial  on  the  ground 
of  a  misunderstanding  between  the  attomies  of  the  parties  as  to  the  puiport 
of  tlie  testimony  of  a  witness  for  the  purpose  of  prof  uring  such  witness. 
It  is  the  duty  of  the  judge  to  insert  the  testimony  In  the  bill  of  exceptions 
as  he  understands.  If  he  fail  to  put  it  down,  the  judgment  should  not  be 
lereised.    The  remedy  of  the  Injured  party  is  by  mandamus. 

4.  If  A  says  to  6,  I  will  giye  ten  dollars  for  a  horse,  and  B  replies,  I 
will  take  It,  this  is  a  valid  contract,  and  on  the  tender  of  the  money  an 
action  lies  for  the  chattel. 

Koger  brought  an  action  of  trover  in  the  Circuit  Couit 

of  Campbell  county  against  Miller  and  Carroll,  for  the 

value  of  two  horses.    There  was  a  plea  of  not  guilty,  and 

issue  thereupon. 

At  the  May  term,  1847,  the  following  entry  was  made: 
**  The  death  of  Samuel  Carroll  is  suggested  to  the  court, 

and  that  he  hath  no  executor  or  administrator,  and  the 

plaintiff  by  attorney  elects  to  proceed  against  Russell.'' 

At  the  May  term,  1848,  the  issue  was  submitted  to  a  jury 
by  the  presiding  judge,  R.  M.  Anderson. 

It  appeared  that  Miller  had  a  judgment  and  execution 
against  Koger,  and  that  the  execution  was  levied  on  two 
horses  belonging  to  Koger — that  they  were  sold,  and  Miller 
became  the  purchaser  at  a  nominal  price — and  that  after 
sale  Miller  said  to  Koger,  that  if  Koger  would  pay  him 
the  amount  of  his  execution  in  specie,  or  its  equivalent, 
in  eleven  days,  he  would  surrender  the  horses.  To  this 
proposition,  Koger  acceded.  There  was  much  testimony 
as  to  the  payment  of  the  money  accoiding  to  the  agreement. 


232  KNOXVILLE: 

[Miller  m.  Koger.] 

Miller  retained  the  horses ;    Koger  demanded  them,  and 
Miller  refused  to  deliver  them. 

In  the  progress  of  the  trial,  the  plaintiff  offered  to  read 
a  subpoena,  with  the  return  of  its  service  on  James  Miller. 
This  wsis  objected  to,  and  the  objection  was  overruled  on 
the  ground  that  the  subpoena  was  a  part  of  the  record,  and 
might  well  be  read. 

The  judge  charged  the  jury  that,  "if  Miller,  after  he 
had  purchased^  the  horses  at  the  execution  sale,  agreed  with 
Koger  that  he  might  redeem  or  re-purchase  said  horses  at 
a  certain  price,  and  that  Koger  paid  that  price  to  Miller, 
and  Miller  refused  to  surrender  them  to  the  plaintiff,  the 
plaintiff  was  entitled  to  recover  the  value  of  them.'' 

There  was  a  verdict  and  judgment  for  the  plaintiff  for 
their  value. 

In  making  up  the  bill  of  exceptions,  the  attomies  of  the 
parties  differed  as  to  the  statements  of  a  witness.  The 
witness  was  absent.  *'The  defendant's  attorney  made 
affidavit  that  he  was  satisfied  that  the  testimony  was  as 
he  contended,  and  moved  the  court  thereupon  that  the 
motion  for  a  new  trial  should  be  continued,  or  that  they 
should  delay  the  further  taking  of  the  bill  of  exceptions 
until  the  witness  might  be  procured." 

The  court  overruled  this  motion,  on  the  ground  of  the 
lateness  of  the  p^eriod  of  time  at  which  it  was  made, 
"and  refused  to  allow  said  important  testimony  to  be 
incorporated  in  the  bill  of  exceptions,  and  the  same  was 
erased  and  excluded  therefrom."    The  defendant  appealed. 

Sneedy  for  the  plaintiff  in  error. 

« 

This  cause  was  instituted  against  two  defendants,  and 
after  it  liad  been  a  great  while  pending,  the  death  of  one 
was  suggestedi  and  that  he  had  no  personal  representative ; 
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and  the  pkaatsff  elected  to  proceed  against  the  survivor, 
who  is  plaintiff  in  error,  and  had  verdict  and  judgm^it 
rttidered  against  him. 

1.  There  is  error  in  trial  and  judgment  against  one 
before  an  abatement  as  to  deceased  defendant.    The  act 

[  of  1825,  requires  the  court  to  be  satisfied  of  the  truth  of 

the  suggestion   of  death  and  no  representative,  and  this 

0 

diould  appear  of  record.  But  this  act  does  not  apply  to 
actions  of  tort,  and  if  not,  then  there  is  no  pretence  for  the 
course  adopted. 

2.  The  court  allowed  the  plaintiff  below,  after  the  objec- 
tion, to  read  a  subpoena  for  a  witness  and  the  return 
thereon  as  evidence  to  the  jury  as  part  of  the  record. 

i.  The  court  refused  to  continue  motion  for  a  new  trial 
or  to  wait  before  making  up  bill  of  exceptions,  so  as  to 
set  out  the  testimony  truly. 

4.  The  court  charged  the  jury  that,  after  the  title  was 
vested  in  defendant  below  by  execution  sale,  if  he  agreed 
with  defendant  in  execution  to  allow  him  to  redeem  or 
re-purchase,  and  the  money  was  paid  in  redemption,  and 
then  a  demand  and  refusal  to  deliver  the  property,  that 
plaintiff  below  would  be  entitled  to  maintain  trover.  In 
the  above  points,  the  court  erred. 

5.  The  court  should  have  granted  a  new  trial  because 
the  verdict  was  against  evidence. 

H.  Maynard^  for  the  defendant  in  error. 

1.  The  proof  in  this  cause  warrants  the  verdict.  ' 

2.  There  is  no  error  in  the  charge  of  the  court.  The 
case  in  Martin  and  Yerger,  Jamison  vs.  Hawkins,  has 
nothing  to  do  with  the  present  case.  That  case  only  gives 
a  construction  to  the  Redemption  Law,  (act  of  1820, 
ch.  11,)  and  decides  that  before  the  debtor  can  avail  himself 

16 — ^VOL.   IX. 
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of  his  title  after  redeeming,  there  must  be,  according  to 
the  terms  of  the  act,  a  reconveyance  from  the  purchaser. 
3.  There  was  no  error  in  the  judge's  refusing,  against 
his  own  recollection  of  the  case,  to  incorporate  into  the 
bill  of  exceptions,  what  the  defendant's  counsel  deemed 
a  very  important  part  of  Williamson's  testimony.  In  cer- 
tifying the  evidence  the  judge  must  necessarily  rely  upon 
his  own  memory,  aided  by  his  notes.  And  if  there  was 
error,  it  could  only  be  corrected  by  a  writ  of  mandamus, 
ordering  him  to  certify  a  more  perfect  bill  of  exceptions. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

Several  exceptions  to  the  regularity  of  the  proceedings 
in  this  case  in  the  court  below  are  taken  by  the  plaintiff  in 
error,  and  for  which  a  reversal  of  the  judgment  is  asked 
at  the  hands  of  this  court.  1st.  The  death  of  one  of  the 
defendants  was  suggested,  and  that  he  had  no  personal 
representative,  whereupon  the  defendant  elected  to  proceed 
against  the  survivor.  It  is  alleged  that  there  is  error  in 
this,  because  the  order  allowing  the  proceeding  does  not 
show  that  the  court  was  satisfied  of  the  truth  of  the  facts 
suggested.  We  do  not  think  that  there  is  any  error  in  this. 
The  order  need  not  show  that  the  court  was  satisfied  of 
the  truth  of  the  facts  suggested.  It  is  sufiicient  that  the 
facts  are  suggested,  and  upon  such  suggestion  the  plaintiff 
may  elect  to  proceed  against  the  survivor  by  the  express 
provisions  of  the  second  section  of  the  act  of  1825,  chapter 
65,  which  is  in  the  words  following :  "  If  the  plaintiff  or 
plaintiffs  will  suggest  the  death  of  one  or  more  of  the 
defendants  upon  record,  and  that  he,  she  or  they  have  no 
executor  or  administrator,  such  plaintiff  or  plaintiffs  may 
elect  to  proceed  to  trial  against  the  surviving  defendant 
or  defendants :"  and,  furthermore,  this  is  a  joint  action. 
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and  the  plaintiff  had  the  right  to  enter  a  nolle  prosequi 
as  to  one  of  the  defendants,  and  proceed  to  judgment 
against  the  other,  and  this  by  the  provisions  of  the  act 
of  1835,  ch.  87,  which  provides  ^  that,  in  all  suits  which 
may  hereafter  be  commenced  against  two  or  more  defen- 
dants, it  shall  be  lawful  for  the  plaintiff  or  plaintiffs  at 
any  time  during  the  pendency  of  said  suit,  to  enter  a  nolle 
prosequi  as  to  any  one  or  more  of  said  defendants,  and 
proceed  against  the  remainder/'  The  entry  in  this  case 
would  be  held,  if  it  were  necessary  to  do  so,  to  be  an 
informal  nolle  prosequi.  2d.  It  is  objected  that  the  court 
allowed  the  plaintiff  to  read,  after  objection  thereto,  a 
subpcBna  for  a  witness  and  the  return  thereon  to'  the  jury. 
This  objection  sticks  in  the  bark.  The  subpoena  and 
return  contained  no  evidence  oC  any  fact,  but  that  a 
subpoBna  had  been  issued  for  a  witness  and  had  been 
returned  executed  by  the  proper  officer.  These  facts  had 
nothing  whatever  to  do  with  any  matter  in  controversy 
before  the  jury  and  could  by  no  possibility  have  affected 
the  verdict.  If  the  circuit  judge  chose  to  waste  time  with 
the  reading  of  subpoenas,  let  him  do  so ;  but  we  will  not 
reverse  his  judgment  therefor.  3d.  It  is  objected  that  the 
court  erred  in  refusing  to  postpone  the  motion  for  a  new 
trial  till  a  witness  could  be  had,  about  whose  testimony 
the  adverse  counsel  in  the  case  so  differed  that  they 
could  not  agree  so  as  to  insert  it  in  the  bill  of  exceptions. 
The  bill  of  exceptions  upon  this  point  shows  that  the 
judge  concurred  in  opinion  with  the  counsel  for  the 
defendant  in  error,  as  to  what  the  witness  deposed  to, 
but  nevertheless  excluded  his  testimony  from  the  bill  of 
exceptions,  and  would  not  wait  for  the  witness  to  be  sent 
for  to  explain  his  own  testimony.  We  think  the  circuit 
judge  should  have  put  the  substance  of  the  testimony  of 
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the  witness  in  the  bill  of  exceptions,-  as  he  himself  under- 
stood it,  but  his  not  doing  so  is  no  error  for  which  this 
court  can  reverse.    To  reverse  for  this  reason,  would  be 
to  assume  that  the  testimcmy  of  the  witness  was  of  such 
a  character  as  rendered  the    action  of  the  jury  rash  in 
iSnding  the  verdict ;  so  much  so,  indeed,  as  to  warrant  this 
court  in  setting  it   aside,  as  being   against   evidence  and 
unsupported  by  proof.    This  would  be   a  petitio  prmdpii^ 
and  allowing  the  plaintiff  a  benefit  from  a  want   of  the 
proof,  which  it  is  most  probable  he  would  not  have  had, 
had    it  been  contained  in  the  bill  of  exceptions.      But, 
furthermore,  we  must  examine  the  case   here   upon  the 
facts  as  contained  in  the  bill  of  exceptions,  and  not  upon 
a  suppositious  oonception  of  what  they  might  have  been 
if  the  bill  of  exceptions  had  been  drawn  up  as  it  should 
have  been.    If  a  judge  refuse  a  bill  of  exceptions,  it  is  no 
cause  of  error,  the  only  redress  is  by  mandamus  in  a  case 
properly  made  out ;  a  fortiori  is  this  so,  when  he  will  sign 
an   imperfect  bill  of  exceptions,  and  none  other.     To  hold 
otherwise,  would  necessarily  involve  us  in  the  absurdity 
above  alluded  to.    A  new  trial  is  granted  for  want  of  the 
proof,   which  might  not  have  been  granted  if  it    were 
before  us.    We  cannot  reverse  the  judgment,  and  send 
the  case  back  to  the  circuit  judge  to  make  and  sign  a  new- 
bill  of  exceptions,  including  the  proof  of  the  witness,  and 
then  send  the  case  up  to  us  again  in  order  that  we  may 
see  whether  a  new  trial  upon  his  testimony  should  be 
given.    4th.  It  is  said  there  is  error  in  the  charge  of  the 
court  to  the  jury  in  this :  ''The  court  said  that  if  the  jury 
believed  from  the  testimony  in  the  case  that  Miller,  after 
he  had  purchased  the  colts  or  horses  (the  subject  matter 
of  this  controvers}%)  at  execution  sale,  agreed  with  Koger 
that  he  might  redeem  or  re-purchase  said  colts  or  horses 
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at  a  certain  price,  and  that  Roger  paid  that  price  to  Miller, 
and  Miller  accepted  it  and  agreed  to  deliver  them  up  to 
him,  and  then  Koger  afterwards  demanded  them,  and 
Miller  refused  to  deliver  them,  the  plaintiff  had  made  out 
his  action  and  was  entitled  to  recover ;"  when  in  fact  in 
such  case  the  only  remedy  is  by  action  on  the  contract. 
This  assumption  is  based  upon  the  idea  that  the  case,  as 
put  by  the  judge,  is  only  a  contract  to  sell  and  not  ipso  facto 
a  sale.  We  think  otherwise.  We  have  repeatedly  held  and 
that  supported  by  abundant  authority  that  if  one  man  says 
I  will  take  a  certain  sum  for  a  specific  thing,  and  another 
says  I  will  give  it,  it  is  an  executed  contract,  and  that  the 
vendee  upon  tendering  the  purchase  money  may  have  an 
action  for  th^  thing,  and  the  vendor  by  tendering  the  thing 
may  have  an  action  for  the  money.  But  the  case,  as  put 
by  the  judge,  is  stronger  than  this.  For  here  there  is  not 
only  an  agreement  to  receive  the  purchase  money,  and 
deliver  the  horses,  but  a  reception  of  the  money  and  a 
promise  consequent  thereon  to  deliver  them.  This  unques- 
tionably vested  a  clear  legal  title  to  the  horses  in  the 
plaintiff^  and  well  warranted  his  action  of  trover  upon  a 
demand  of  delivery  and  a  refusal  on  the  part  of  the  defen- 
dant, Miller.  5th.  It  is  argued  that  the  verdict  is  against 
the  weight  of  evidence.  We  have  so  repeatedly  held  that 
we  will  not  grant  new  trials  in  such  cases  upon  the  weight 
of  evidence,  but  will  sustain  the  verdict,  if  there  be  proof 
to  sustain  it,  that  we  deem  it  unnecessary  to  reiterate  it. 
Without  entering  into  an  investigation  of  the  evidence,  a 
thing  wholly  useless  in  our  opinion,  we  deem  it  sufficient 
to  say  that  we  think  there  was  no  rashness  on  the  part 
of  the  jury  in  finding  this  verdict ;  that  it  is  sustained 
by  proof,  and  ought  not  under  our  practice,  long  established 
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and  based  upon  wise  and  necessary  principles,  to  be  set 
aside. 

The  judgment  of  the  Circuit  Coort  will,  therefore,  be, 
in  all  things,  affirmed. 


Elus  vs.  Staplbs. 

1.  A  judgment  by  confesdoii  or  npon  verdict  or  demurrer,  Li  a  perpetual  bar 
to  another  action  of  the  wume  or  a  aimihtf  nature,  upon  the  wme  cause  of 
action. 

2.  A  plea  ayerred  that  "  the  caae,  in  the  county  of  Morgan,  came  on  for  trial 
before  the  court,  and  a  jury  iworn  in  said  cause  ;  whereupon  the  jury, 
on  their  oaths,  rendered  a  verdict  in  favor  of  him,  the  said  defendant,  and 
against  the  plaintiff,  and  the  court  rendered  judgment  accordingly  against 
the  said  plaintiff  for  all  the  costs  of  said  suit;"  it  is  averred,  with  sufficient 
certainty  in  this  plea,  that  the  case  was  decided  on  its  merits. 

Waller,  a  justice  of  the  peace,  for  Roane  county,  issued 
a  warrant  against  Staples,  directing  him  to  appear  and 
answer  the  complaint  of  C.  Ellis  '^of  a  plea  of  trespass 
on  the  case  for  taking  and  converting  to  his  own  use  a 
lot  of  hogs,  to  his  damage  fifty  dollars.** 

The  defendant  was  summoned,  and  judgment  was 
rendered  for  the  plaintifi*.  The  defendant  appealed,  and 
in  the  Circuit  Court  he  filed  a  plea  in  which  it  was 
averred  that  a  warrant  was  issued  on  the  8th  of  January, 
1844,  by  a  justice  of  the  peace  for  Morgan  county,  in  the 
State  of  Tennessee,  to  wit — one  Turner  Suddoth,  against 
the  defendant  Jn  favor  of  plaintiflf — that  this  warrant  was 
served  and  returned  for  trial  before  said  justice — that 
said  justice,  on  the  8th  day  of  March,  1844,  heard  the 
evidence  and  rendered  the  judgment  in  favor  of  the 
defendant  —  that  plaintifi^  appealed  from  the  judgment 
to  the  Circuit  Court  of  Morgan  county,  and  at  the  July 
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tenn^  1845»  the  said  cause .  came  on  for  trial  before  the 
eomty  and  a  jury  was  sworn  in  the  cause,  and  a  verdict 
and  jadgment  were  rendered  in  favor  of  the  defendant 
for  costs ;  and  that  the  **  said  suit,  commenced  before  the 
said  justice  of  the  peace  for  Morgan*  county,  by  the 
plaintiff  agauist  the  defendant  was  for  the  same  alleged 
tert,  and  for  the  same  identical  cause  of  acticm,  and  about 
the  same  subject  matter  for  which  the  said  plaintiff  brings 
his  present  action,  and  the  said  judgment  of  the  Circuit 
Court  of  Morgan  county  still  remains  in  full  force  and 
effect,  not  in  the  least  reversed,  appealed  from,  or  made 
void,  as  by  the  record  thereof,  still  remaining  in  said 
Circuit  Court  of  Morgan  county,  more  fully  and  at  large 
appears." 

There  was  a  demurrer  to  this  plea,  which  was  overruled 
and  issue  being  joined  thereupon,  a  verdict  and  judgment 
were  rendered  for  the  defendant. 

The  plaintiff  appealed. 

Lyon,  for  the  plaintiff. 

Wdcker^  for  the  defendant* 

TusLEV,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  commenced  by  the  plaintiff 
before  a  justice  of  the  peace  in  the  county  of  Roane,  for 
an  alleged  conversion  of  a  lot  of  hogs  by  the  defendant 
Judgment  was  rendered  by  the  justice  against  the 
defendant  for  the  sum  of  ten  dollars,  from  which  he 
prosecuted  an  appeal  to  the  Circuit  Court  of  the  county. 

When  the  cause  came  into  the  Circuit  Court,  the 
defendant  filed  a  written  plea  in  bar — setting  up  as  a 
defence,  a  recovery  by  him  in  a  former  action,  brought 
by   the    plaintiff  against   him    for  the   same  trover  and 
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eonversion,  in  the  county  of  Morgan.  To  this  plea  the 
plaintiff  demurred.  The  demnrrer  was  overruled,  upon 
which  he  replied,  that  the  trover  and  conrersion  complained 
o^  in  the  action  brought  by.  him  against  the  defendant 
in  the  county  of  'Morgan,  was  another  and  a  difierent  one 
from  that  of  which  he  complains  in  the  present  action; 
this  the  defendant,  by  rejoinder  denied ;  whereupon  the 
issue  was  submitted  to  a  jury,  and  a  verdict  returned  for 
the  defendant  upon  which  judgment  was  rendered  for 
him,  and  against  the  plaintiff  for  costs,  upon  which  an 
appeal  is  prosecuted  to  this  court. 

The  plaintiff  now  contends  that  the  plea  is  defectively 
pleaded,  and  that  his  demurrer  thereto  should  have  been 
sustained  by  the  circuit  judge.  The  defect  alleged  to 
exist  in  the  plea  is,  that  it  is  not  sufficiently  averred  that 
the  case  was  tried  upon  its' merits  in  the  county  of  Morgan, 
and  that  for  aught  that  appears  in  the  plea  the  two  suits, 
viz,  the  one  in  the  county  of  Morgan,  and  the  other  in 
the  county  of  Roane,  may  have  been  for  different  causes 
of  action,  and  not  the  same.  We  do  not  think  so,  but 
on  the  contrary,  that  the  plea  is  pleaded  with  sufficient 
certainty  in  these  particulars.  It  avers  that  the  suit, 
commenced  in  the  county  of  Morgan  against  him,  was 
^  for  the  same  alleged  tort,  for  the  same  identical  cause 
of  action,  and  the  same  subject  matter  for  which  the 
plaintiff  brings  this  his  suit  against  him — ^the  defendant 
in  this  action.''  This  averment  could  not  well  have  been 
made  more  explicit.  The  plea  also  &vers  that  the  case 
in  the  county  of  Morgan  came  on  for  trial  before  the  court 
and  a  jury  sworn  in  said  cause ;  whereupon  the  jury  on 
their  oaths,  rendered  a  verdict  in  favor  of  him,  the  said 
defendant,  and  against  the  said  plaintiff,  and  the  court 

0 

rendered  judgment  accordingly  against  the  said  plaintiff 
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for  all  the  cost  of  said  suit,  and  that  the  said  judgment 
stil^  remains  in  full  force  and  effect,  not  in  the  least 
reversed,  appealed  from,  or  made  void,  as  by  the  record 
and  proceedings  therein  more  fully  and  at  large  appears.** 
We  think  that  this  is  an  averment  with  sufficient  certainty, 
that  the  case  was  tried  upon  its  merits,  and  did  not  go  off 
informally  by  non-pros,  or  otherwise. 

It  is  a  maxim  of  law,  *^  Qtiod  nemo  bis  vexari  debet  si 
constat  curi(B  quod  sit  pro  una  et  ^adem  causa:  so  that 
regularly  a  bar  in  a  real  or  personal  action  by  judgment, 
confession,  verdict,  or  demurrer  (by  which  we  suppose  a 
general  demurrer  to  be  meant)  is  a  perpetual  bar,  and  may 
be  pleaded  to  any  new  action  of  the  same  or  a  like  nature/* 
Bacon's  Abr.,  title,  Pleas  and  Pleading,  13,  "Pleading  a 
recovery  in  a  former  action,**  page  331 ;  6  Coke,  7;  Hob., 
4,6;  Vent.,  170. 

We  therefore  think  there  was  no  error  committed  by 
the  circuit  judge  in  maintaining  the  plea,  and  affirm  the 
judgment  of  the  court  below. 


CASES 

ARGUED  AND  DETERMINED 

IK   THB 

SUPREME  COURT  OE  TENNESSEE. 
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Hbnsley  vt.  State. 

Where  defendant  was  charged  with  ai«on  and  the  proof  was  circumstantial  as 
te  her  gnlUy  agency,  proof  that  another  person  had  threatened  to  bnm  the 
house,  and  was  in  the  vicinity  at  the  time  it  was  burned,  was  held  admissible. 

Hensley  was  indicted  in  the  Circuit  Court  of  Overton 
county  for  burning  down  the  mill-house  of  one  Dick.  She 
pleaded  not  guilty,  and  on  the  trial  before  Judge  March- 
banks  and  a  jury,  at  the  June  term,  1848,  it  appeared  that 
the  mill-house  was  burned  down  in  the  night.  It  -appeared 
that  the  defendant  had  threatened  to  burn  down  the  house, 
and  entertained  hostility  to  the  prosecutor,  Dick ;  that  the 
tracks  of  a  horse  were  discovered  in  the  vicinity  of  the 
mill-house,  which  resembled  those  of  a  horse  which  belonged 
to  the  defendant,  and  that  she  was  in  the  neighborhood 
of  the  house   at  the  time  it  was  burned,  &c.  &c.    The 
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*' defendant  offered  to  prove  that  John  Richards  had 
threatened  to  burn  the  mill-house,  and  was  in  the  neigh- 
borhood when  it  was  burned.'*  To  this  proof,  the  Attorney 
General  objected,  and  the  objection  was  sustained. 

The  jury  found  the  defendant  guilty,  and  she  was 
sentenced  to  two  years  confinement  in  the  penitentiary. 
From  this  judgment,  she  appealed. 

GardenhirCf  for  the  plaintiff  in  error. 

The  court  erred  in  not  permitting  the  defendent  to  prove 
that  another  person,  previous  to  the  burning  of  the  mill, 
had  threatened  to  burn  it;  that  he  was  known  to  have 
been  in  the  neighborhood  at  the  time  it  was  burned,  and 
fled  from  the  country  immediately  afterwards. 

Mr.  Starkie,  in  his  treatise  on  Evidence,  1st  vol.,  page 
510,  says:  *^In  practice  where  it  is  certain  that  one  of 
two  individuals  committed  the  offence  charged,  but  it  is 
uncertain  whether  the  one  or  the  other  was  the  guilty 
agent,  neither  can  be  convicted."    3d  Hump.,  289. 

Now,  if  the  circuit  judge  was  correct  in  rejecting  this 
testimony,  the  evidence  never  oould  make  it  uncertain^ 
which  of  two  persons  was  the  guilty  agent.  For  any 
evidence  tending  to  criminate  a  person  not  on  trial  would 
always  be  rejected. 

Attorney  Creneral,  for  the  State. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

In  this  case,  the  prisoner  was  convicted  of  the  crime 
of  arson  in  the  Circuit  Court  of  Overton  county,  upon 
circumstantial  proof.  Upon  her  trial,  she  proposed  to  prove 
that  one  John  Richards  had  threatened  to  bum  the  mill 
(for  the  burning  of  which  she  was  indicted)  and  that  he 
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was  in  the  neighborhood  the  night  it  was  burned.  To 
the  reception  of  this  testimony,  the  Attorney  General 
objected,  and  the  objecticm  was  sustained  by  the  court 
and  the  testimony  excluded.  To  which  there  is  an  excep- 
tion on  the  part  of  the  prisoner. 

We  think  the  testimony  offered  was  legitimate  proof 
and  ought  to  have  been  heard  by  the  jury.  Surely  it  was 
a  legitimate  defence  for  the  prisoner  to  shew  that  another 
and  not  herself  perpetrated  the  crime  with  which  she  was 
accused,  and  any  proof  would  be  legitimate  to  estab- 
lish this  fact,  which  would  have  been  legal  ag£dn8t 
the  individual  upon  whom  it  is  attempted  to  place  it,  if 
he  had  been  upon  trial  therefor. 

It  will  not  be  controverted  that  if  John  Richards  had 
been  upon  trial  for  burning  the  mill,  that  proof  that  he 
had  threatened  to  do  so,  and  that  he  was  in  the  neighbor- 
hood the  night  it  was  burned,  would  be  legal  proof  of  his  guilt 
to  be  submitted  to  the  jury.  So  it  was,  when  offered  in 
defence  of  the  prisoner,  and  this  the  more  especially 
inasmuch  as  the  proof  against  her  consisted  of  statements 
said  to  have  been  made  by  her  at  different  times,  that 
the  mill  would  never  do  its  owner  much  good,  and  that  he 
need  not  be  surprised  some  day  to  find  it  burned. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  .case  will  be  remanded  for  a  new  trial. 
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Upon  an  indictment  for  a  rape,  where  the  injured  party  is  ezatoinad  as  • 
witness,  her  complaint  of  the  injury  and  her  narfathre  of  the  circumstances 
connected  therewith,  made  recently  after  the  commiasion  of*  the  oflbncei 
are  admissible  eTidence»  and  may  be  proved  by  the  persons  to  whom  such 
complaint  and  narrative  were  made,  in  confirmation  oi  her  testimony. 

Phillips  was  indicted  in  the  Circuit  Court  of  Overton 
county  for  a  rape  committed  on  the  body  of  Celia  Wilson. 
He  pleaded  not  guilty,  and  the  issue  thereupon  was  sub- 
mitted to  a  jury,  under  the  direction  of  Judge  Campbell. 

The  State  introduced  Celia  Wilson,  who  stated  that  on 
Wednesday  about  twelve  o'clock,  as  she  was  going  to  a 
country  store,  about  four  miles  from  her  residence,  she 
met  the  defendant,  who  had  an  axe  in  his  hand ;  that  he 
secured  her  horse,  and  forcibly  took  her  from  the  horse, 
and  ravished  her  at  a  short  distance  from  the  highway. 
The  State  then  introduced  Moses  Wilson,  the  husband  of 

Celia,  who  stated  that  he  knew  nothing  about  the  outrage 
committed  on  the  person  of  his  wife,  except  what  she 
related  to  him  on  Friday  morning. 

This  testimony  was  objected  to,  but  the  objection  was 
overruled.  Wilson  then  related  the  statement  of  his  wife 
to  him ;  that  Phillips  met  her  on  the  highway  on  Wednes- 
day ;  had  an  axe  in  his  hand ;  stated  his  appearance,  his 
conversation,  his  assumed  name,  the  place  where  the 
offence  was  committed,  and  other  particulars  related  by 
his  wife  to  him. 

The  jury  found  the  defendant  guilty,  and  the  defendant 
was  sentenced  to  ten  years  confinement  in  the  penitentiary. 

From  this  judgment,  he  appealed. 

Crardenhire,  for  the  plaintiff  in  error. 
Attorney  Ckneral^  for  the  State. 
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GiiEENy  J.  delivered  the  opinion  of  the  coart. 

The  plaintiff  in  error  was  indicted  and  convicted  in  the 
Circiiit  Court  of  Overton  county,  for  a  rape  committed  on 
the  person  of  Celia  Wilson,   a  married  woman.    A  new 
trial  was  moved  for,  which  was  refused,  and  an  appeal  in 
error  has  been  prosecuted  to  this  court.    It  appears  from 
the  bill  of  exceptions,  that  Mrs.  Wilson  was  examined  as 
a  witness  for  the   State  on  the  trial,  and  that  after  her 
examination,   her  husband,  Moses  Wilson,  was  also  ex- 
amined as  a  witness  for  the  prosecution,  and  was  permitted 
by  the  court  to  relate  to  the  jury  the  statement  of  the 
circumstances  and  particulars  of  the  alleged  offence  made 
to  him  by  his  wife  recently  after  the  perpetration  thereof. 
This  evidence  was  objected  to  by  the  counsel  of  the  prisoner 
when  offered,  but  the   objection  was  overruled.     And  the 
only  question  in  the  case   which  merits  consideration  is, 
did  the  court  err  in  admitting  this  evidence?    Upon  this 
question  there  is  some  diversity  of  opinion.    All  of  the 
authorities  concur  that  where  the  injured  party  is  exam- 
ined as  a  witness,  her  complaint  of  the  injury  in  general 
terms,  if  made  recently  after  the  commission  of  the  offence, 
is  admkisible,  and  may  be  proved  by  the  persons  to  whom 
such  complaint  was  made,  as  confirmatory  of  her  credibility. 
But  it  would  seem,  according    to    some  authorities,  that 
her  statement  of  the  circumstances,  or  particulars  of  the 
complaint,  should  be  excluded  from  the  jury ;  while  others 
lay  it  down  that  such  evidence  is  admissible.    We  think 
the  latter   is  the  correct  rule,  both  upon  principle  and 
weight  of  authority.    And,  upon  a  careful  examination,  it 
will  perhaps   be   found  that  the  conflict  of  authority  is 
apparent  rather  than  real. 

Mr.  Starkie,  in  his  treatise  on  Evidence,  volume  2,  pages 
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699,  700,  (6th  American  edition,)  says :  *'  The  fact  that  the 
prosecutrix  made  complaint  recently  after  the  commission 
of  the  alleged  crime,  seems  to  be  considered  as  admissible 
generally.  It  is  a  test  applicable  to  the  accuracy  as  well 
as  the  veracity  of  the  witness,  and  therefore  it  seems  that 
her  account  of  the  transaction,  if  communicated  recently, 
is  admissible.  In  principle,  such  evidence  is  not  in  general 
admissible,  until  the  testimony  of  the  witness  has  been  in 
some  degree  impeached  by  an  attempt  to  show  that  the 
statement  is  a  fabrication.  But,  in  a  case  of  this  nature, 
after  prima  facie  evidence  has  been  given  of  the  perpetra- 
tion of  the  crime,  the  defence  usually  rests  upon  some 
impeachment  of  either  the  honesty  or  the  accuracy  of  the 
witness,  and,  in  either  case,  the  evidence  seems  to  be 
admissible  on  the  strictest  principles.*' 

The  same  author  (volume  1,  pages  186  and  187,)  after 
stating  the  general  rule,  that  evidence  in  confirmation  of  a 
witness  is  not  admissible  until  after  his  credit  has  been 
impeached,  says :  "  There  may  be  many  cases  where,  under 
special  circumstances,  such  evidence  might  possibly  be 
admissible ;  as,  for  instance,  in  contradiction  of  evidence 
tending  to  show  that  the  account  given  by  the  witness 
was  a  fabrication  of  late  date.  So,  where  an  immediate 
account  is  given,  or  complaint  made  by  an  individual  of 
a  personal  injury  committed  against  him;  so  upon  an 
indictment  for  a  rape,  or  upon  an  action  for  a  trespass 
and  assault  upon  the  wife.*' 

The  authorities  relied  upon  by  the  counsel  of  the 
prisoner  lay  it  down,  that  the  fact  of  the  injured  party 
having  made  complaint,  is  admissible  as  original  evidence, 
but  that  the  particulars  of  the  complaint  are  to  be  ex- 
cluded, because  they  are  not  evidence  of  the  truth  of  her 
statements.     See  1  Greenleaf  on  Evidence,   section  120. 


DECEMBER  TERM»  1848.  349 

It  is  certainly  tme  that  proof  of  the  particulars  of  the 
complaint  made  by  the  injured  party  cannot  be  admitted 
as  original  evidence  to  prove  the  trath  of  the  statements, 
or  to  establish  the  charge  made  against  the  prisoner, 
because  not  made  in  his  presence,  and  likewise  because 
the  ordinary  tests  which  the  law  has  provided  for  the 
ascertainment  of  truth  are  wanting,  vis,  the  sanction  of 
a  judicial  oath,  and  the  opportunity  for  cross-examination. 
And,  if  this  be  the  proper  meaning  and  extent  of  the  rule 
as  laid  down  in  the  authorities  last  referred  to,  it  is  un* 
questionably  correct.  Such  evidence  is  only  admissible 
in  confirmation  of  the  witness,  or  to  repel  the  presumption 
that  her  statement  is  a  fabrication. 

The  cases  cited  from  the  English  Common  Law  Reports^ 
as  we  understand  them»  are  not  in  conflict  with  the 
principle  laid  down  by  Mr.  Starkie.  In  the  case  of  King 
vs.  C2ar&e,2  Star.  Rep.,  241,  which  was  an  indictment  for 
an  assault  with  intent  to  commit  a  rape,  the  prosecutrix 
was  expmined  as  a  witness,  and  her  husband  being  ex- 
amined as  to  complaint  made  by  her  soon  after  the  assault, 
Holroyd,  J.,  held:  "that  the  fact  of  her  having  made  the 
complaint  was  evidence,  as  also  was  the  description  of 
her  state  and  appearance  at  the  time;  but  that  the  par- 
ticulars of  the  complaint  were  not  evidence,  as  to  the 
truth  of  her  statement."  In  the  case  of  the  Queen  ys^Megson^ 
and  two  others,  9  Car.  &  P.,  420,  for  a  rape  committed  on 
the  person  of  Ann  Stuart,  who  died  shortly  thereafter,  it 
was  proposed  to  prove  the  terms  in  which  she  had  made 
the  complaint,  which  being  objected  to^  Mr.  Baron  Rolfe 
said :  "  There  is  a  wide^  difference  between  receiving  such 

A. 

Statements  as  confirmatory  of  a  prosecutrix's  credibility 
on  a  charge  of  rape,  in  which  she  is  examined  as  a  witness, 
and  in  a  case  like  the  present,  where  the  complaint  made 
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ii  to  be  received  as  independent  evidence  ;**  and,  in 
smnming  np,  he  said :  **  In  ordinary  cases  of  rape,  where 
a  witness  describes  the  outrage,  in  the  witness-box, 
evidence  of  her  complaint,  soon  after  the  ootrage,  is  pro- 
perly admissible  to  show  her  credit  and  the  accuracy  of 
her  recollection.  Here,  however,  ,the  object  was  to  give 
in  evidence  the  particulars  of  the  complaint,  as  indepen- 
dent evidence,  with  a  view  of  showing  who  were  the 
persons  who  committed  the  offence.  All  that  could  be 
safely  received  was,  I  think,  her  complaint  that  a  dreadful 
outrage  had  been  committed  upon  her.** 

This  case  was  correctly  decided,  and  is,  we  think,  an 
authority  against  the  position  assumed  by  the  counsel  of 
the  prisoner.  The  injured  party  not  being  a  witness, 
having  died  before  the  trial,  it  is  clear  that  her  statement 
could  not  be  admitted  as  confirmatory  evidence,  and  much 
less  as  original  evidence  to  identify  the  person  accused, 
or  to  establish  the  charge  in  the  indictment 

In  the  case  of  the  Queen  vs.  Gutridge  and  two  others, 
who  were  indicted  for  a  rape,  the  prosecutrix  was  called 
on  the  trial,  but  did  not  appear,  and  it  was  proposed  to 
prove  by  a  witness  that  she  made  complaint  the  next  day. 
The  counsel  for  the  prisoner  objected  on  the  ground  that 
evidence  of  recent  complaint  is  received  to  confirm  the 
evidence  of  prosecutrix ;  but,  as  she  was  absent,  her 
evidence  was  not  before  the  jury  to  be  confirmed.  Mr. 
Baron  Parke  said :  ''  I  think  the  safest  course  will  be  to 
reject  the  evidence  as  it  is  not  part  of  tbe  res  gestae^ 
but  merely  confirmatory  evidence.    9  Car.  &  P.  469. 

This  case  was  also  properly  decided,  because  it  is 
only  in  cases  where  the  person  injured  is  called  and  ex- 
amined as  a  witness,  that  evidence  either  of  her  complaint, 
in  general  terms,  or  of  her  detail  of  the  circumstances 
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ftnd  particulars  of  the  transaction  can  be  admitted.  And 
in  soch  caseSt  upon  an  examination  of  all  the  aathorities 
to  which  we  have  had  access,  we  entertain  no  doubt  as 
to  the  admissibility  of  such  evidence  for  the  purpose  of 
testing  the  accuracy  as  well  as  the  veracity  of  the  witness, 
and  of  enabling  the  court  and  jury,  from  the  fullest  view 
of  all  the  minute  circumstances  of  the  case,  to  arrive  at 
a  true  conclusion. 

Upon  this  point,  therefore,  there  is  no  error.  We  are 
also  of  opinion  that  the  circuit  judge  did  not  err  in  refusing 
to  grant  a  new  trial. 

The  testimony  of  Mrs.  Wilson  fully  sustains  the  con- 
viction, and  her  credibility,  though  attempted  to  be  assailed, 
was  well  supported,  and  there  is  no  opposing  evidence, 
nor  is  any  exception  taken  to  the  charge  of  the  court. 

Let  the  judgment  of   the  Circuit  Court  be  affirmed. 
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NicHOL  €t  als.  vs.  Mayor  arjd  Aldebmen  of  Nashville. 

1 .  The  legidatare  have  the  power  to  create  corporatiom  for  the  f^ovenmtiat 
of  towiWy  and  to  eolatge  or  diminiah  the  powers  of  each  corponUiona 
from  time  to  time  at  itB  discretion. 

3.  Tbepowers  of  corporations  are  delegated,  and  musty  therefore,  be  strictly 
construed.  The  principle  of  a  strict  construction  of  delegated  power  is  of 
geiMTsl  application,  and  is  as  old  as  the  cammon  kw. 

3.  The  d9th  wcUon  of  article  S,  of  the  consUtotion  provides :  that  the 
legislature  shall  have  power  to  authorise  counties  and  incorporated  towns  to 
impose  taxes  for  **  county  and  corporation  purposes."  This  clause  authorizes 
the  imposition  of  taxes  by  an  incorporated  town,  under  legislatiTe  authority, 
for  the  execution  of  regulations  for  the  support  of  good  order,  for  the  opening 
and  presenration  of  highways,  streets  and  alleys,  the  erection  of  market-houses, 
hospitals,  the  supplying  the  town  with  water,  &c.  It  also  authorizes  (he  impo* 
sition  of  taxes  for  the  construction  of  canals,  roadsi  and  for  the  improTement 
of  riyers,  provided  such  improvements  begin  at  or  near,  or  pass  by  such 
incorporated  town,  so  as  to  increase  its  commercial  facilities. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court  at 
Nashville  by  John  Nichol  and  others  against  the  Mayor 
and  Aldermen  of  the  town  of  Nashville. 

The  bill  charges  **  that  by  an  act  of  the  General  Assembly 
of  the  State  of  North  Carolina,  passed  in  1784,  two  hundred 
acres  of  land  on  the  south  side  of  Cumberland  river, 
near  the  French  Lick,  but  not  to  include  it,  called  the 
Bluff,  was  directed  to  be  laid  off  into  lots,  streets,  lanes, 
alleys,  &c.,  as  specified  in  said  act,  upon  which  was 
established  by  said  act  the  town  of  Nashville  aforesaid,  as 
will  more  fully  appear  by  reference  thereto ;  that  said  town 
was  duly  organized  pursuant  to  said  act.  That  the 
General  Assembly  of  the  State  of  Tennessee  subsequently 
and  before  the  11th  of  September,  1806,  passed  various 
acts  amendatory  of  said  act  of  the  State  of  North  Car- 
olina, for  the  regulation,  better  management,  &c.,  of 
said  town,  and  particularly  the  acts  designated  in  the 
authorized  publication  of  the  laws  of  said  town,  as 
chapters  2, 3,  4,  5,  6,  7,  8 ;  copies  of  all  of  which  acts  will 
be  produced  as  the  court  shall  direct,  and  to  which  refer- 


DECEMBER  TERM,  1846.  S53 

[Nidiol  «t  als.  •#.  Mayor  md  AkfenMn  ^f  NanhTilto.] 

enee  is  made  for  the  powers  granted  to  the  town  and  the 
objects  in  view  in  establishing  it,  be.  That,  by  sua  act 
of  the  General  Assembly  of  the  State  oi  Tennessee,  passed 
11th  September,  1806,  it  was  enacted  that  the  town  of 
Nashville,  in  the  connty  of  Davidson,  and  the  inhabitants 
thereof  should  thereby  be  constituted  a  body  politic  and 
corporate  by  the  name  of  the  Mayor  and  Aldermen  of  the 
town  of  Nashville,  and  shoald  have  perpetual  succession, 
and  by  their  corporate  name  might  sue  and  be  sued,  plead 
and  be  impleaded,  grant,  receive,  purchase,  and  hold  real, 
personal  and  mixed  property,  and  dispose  of  the  same  for 
the  benefit  of  said  town,  and  might  have  and  use  a  town 
seal,  and  that  said  corporation  should  have  power  to  pass 
such  laws  as  were  necessary  to  preserve  the  health  of 
the  town,  to  prevent  and  remove  nuisances,  to  establish 
night  watches,  or  patrols,  to  ascertain  the  boundary  of 
streets,  dtc,  when  necessary  to  provide  for  licensing  and 
regulating  auctions,  to  restrain  and  prohibit  gaming,  to 
regulate,  &c.,  public  amusements,  to  repair  streets,  to 
establidi  inspectors,  to  erect  and  regulate  market^houses,  to 
provide  for  licensing  and  regulating  fire  companies,  to  sweep 
chimnies,  to  regulate  pumps,  &c.,  and  to  lay  and  collect 
taxes  for  carrying  the  necessary  measures  into  operation 
for  the  benefit  of  said  town,  &c.  That  the  whole  of  the 
powers  were  granted  expressly  on  the  ground  to  preserve  the 
good  cmler,  health,  peace  and  safety  of  the  town.  That 
there  have  been  various  acts  of  the  General  Assembly  of 
the  State  of  Tennessee,  since  passed,  amendatory  of  said 
charter  or  afiecting  said  corporation  previous  to  the  act 
of  1847,  ch.  26,  which  will  be  hereafter  noticed ;  copies 
of  said  aofs  will  be  produced,  if  the  court  shall  direct : 
for  the  powers  granted,  and  the  purposes  and  scope  of 
said  incorporation,  reference    is    had   to   said'  act.    The 
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complainants  charge  that  by  no  act  previous  to  said 
act  o(  J  847,  ch.  26,  was  aathority  given  to  said  corporation, 
nor  was  it  the  purpose  of  the  incorporation  to  raise  monies 
by  taxation  to  vest  in  speculations  of  any  description,  or 
in  any  property  not  necessary  to  carry  out  the  necessary 
police  regulations  of  the  town,  and  that  the  exercise  of 
any  such  power  on  the  part  of  the  Mayor  and  Aldermen 
was  an  usurpation. 

Your  orators  further  charge  that  they  are  informed  that 

the  Mayor  and  Aldermen  of  the  town  of  Nashville  have 

been  the  victims  of  counsel  which,  in  the  opinion  of  your 

orators,    to   say  the  least  of  it,  is  visionary,  unjust  and 

oppressive  in  the  highest  degree.    They  charge  that  said 

Mayor  and   Aldermen   have    memorialized    the   General 

Assembly  of  the  State  of  Tennessee,  and  therein  sought 

a  law  to  be  passed  by  that  honorable  body,  and  the  effects 

of  said  memorial  has  been  the  passage  of  the  act  of  1847, 

ch.  26 ;  an  act  which  your  orators  charge  to  be  invalid,  and 

if  valid,  most  iniquitous.     By  said  act,  as  it    purports, 

the  Mayor  and  Aldermen  of  the  town  of  Nashville   are 

authorized  to  subscribe  for  twenty  thousand  shares  in  the 

Nashville  and  Chattanooga  Railroad  Company,  a  company 

incorporated  by  the  General  Assembly  by  its  act,  passed 

December  11,  1845,  and  purporting  to  authorize  them  to 

raise  by  loan,  by  pledging  a  portion  of  its  taxes,  by  mortgage 

or  otherwise,  or  by  pledging  the  faith  of  the  corporation, 

or  at  their  option  to  issue   the  bonds  of  the  corporation 

for  the  whole  or  any  part   of  the  capital  so  subscribed 

for  the   amount  of  the    capital   stock    in  said    road  so 

attempted   to  be  authorized   to  be  subscribed  for,  being 

$500,000  00.    And  the    said  sum  to  be  raised  from  the 

taxes  of  said  corpor&tion.    Your  orators  charge  that  said 

subscription  for  capital  stock  in  said  road  is  not  a  corpo- 
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rslion  purpose,  appertaining  to  said  town  of  Nashville;  and 
a  tax  laid  to  pay  for  said  stock  is,  therefore,  void  under 
the  29th  section,  of  article  2,  of  the  constitution  of  the 
State  of  Tennessee.    Your  orators  charge  that  any  action 
on  the  part  of  the  said  Mayor  and  Aldermen,  under  said 
act  of  1847,  ch.  26,  is  unreasonable,  unjust  and  oppressive : 
unreasonable,  because  the  corporation  is  already  indebted 
upwards  of  $100,000  00,  and  corporation  taxes  are  over 
five  times  as  large  as  the  State  taxes,  on  like  values,  and 
the  taxes,  as  they  are  informed,  are  barely  sufficient  to 
support  a  necessary  and   well   regulated  police,  and  to 
make   necessary  improvements  of  the  town  for  the  public 
benefit ;  and  because  the  subscription  for  said  stock  is  not 
necessary  for  the  health,  peace,  good  order  or  safety  of  the 
town  or  its  inhabitants ;  unjust  and  iniquitous,  because  it 
places  property  owners  and  tax-payers,  against  their  will, . 
in  a  speculation  that  may  or    not   turn    out   well,    and 
requires  them  to  raise  the  money.    It  also  subjects  them 
to  the  control   of  persons  who  may  or  may  not  be  tax 
payers ;  and  it  is  particularly  oppressive,  inasmuch  as  a 
large  portion  of  the  real  estate  of  the  town  is  exempted 
by  law  from  taxation  for  the  next  thirty  years,  or  upwards, 
making  the  debt  bear  unequally  upon  the  members  of  the 
corporation*    The  said  tax  would  also  be  taking  private 
property  thus  unequally,  against  the  consent  of  the  owners, 
for  public  taxes,  without  compensation,  and  for  a  purpose 
wholly  unconnected  with  any  corporation  or  public  regula- 
tion of  said  town.     Your  orators  charge  that  they  have 
been  for  same  years  past,  and  still  are,  citizens  and  residents 
withiu  the  limits  of  said  corporation,  and  have  been  and 
are  owners  of  real  and  personal  estate  within  said  limits, 
subject  to  taxation,  and  expect  to  continue  to  be,  and  that 
they  become  such  residents  and  property  owners  on   the 
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&ith  that  the  corporatioa  taxe»  would  be  oonfined  to  legiti- 
mate corporation  purposes,  and  would  not  be  levied  for 
speculation    purposes,  however  visionary,  or  profitable. 
Your  orators  fiirther  state  that  many  of  them  protested 
against  the  town  of  Nashville  taking  said  stock  in  said 
Railroad ;  that  they  did  so  as  soon  as  they  ascertained  it  was 
going  to  be  done,  and  that  they  had  their  written  protests 
entered  in  the  Recorder's  Book  of  said  town  of  Nashville ; 
and  they  have  from  the  first  time,  in  every  way  in  their 
powers  opposed  the  taking  said  stock,  and  the  application 
to  the  legislature  for  the  passage  of  the  said  a^t  of  the  9th 
December,    1847.    They  charge  that  they  are  informed 
that  the  Mayor  of  said  town  of  Nashville  has  subscribed 
for  the  said  twenty  thousand  shares,  or  some  portion  of 
ity  in  said  Road,  and  they  insist  that  said  subscription  is 
void  because  it   is  unauthorized  and  unreasonable,  and 
because  no  money  was  or  has  been  paid  in  by  said  Mayor 
on  account  of  the  subscription.    Your  orators  charge  that 
said  town  or  corporate  authorities  thereof  have  not  bor- 
rowed any  money — ^nor  have  they  executed  any  bonds  for 
the  purpose  of  paying  for  said  subscription.    They  charge 
that  they  fear  that  said  corporation  will  borrow  money,  or 
issue  bonds  for  that  purpose,  unless  prevented  by  order 
of  your  honor,  and  they  have  been  informed  that  such  is 
the  intention  of  said  corporation;    and  if  said    money 
is  borrowed  on  the  bonds  issued,   it    will    greatly   em- 
barrass the   rights  of  your   orators  and  other   pr(^erty 
holders  in  said  tovm,  and  involve  them  in  responsibilities 
which  they  insist  would  be  ui\just  and  inequitable ;  that  if 
the  said  money  is  borrowed,  it  may  and  will  probably  in- 
volve them  in  law-suits  and  difficulties  veith  the  lenders 
of  said  money,  and  by  possibility  render  them  responsible 
to  some  extent  for  the  same»  and  if  said  bonds  are  issued 
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they  may  get  into  the  hands  of  bona  fide  holders,  and  then 
greatly  embarrass  the  rights  of  your  orators  and  of  said 
corporation  and  citizens  of  Nashville.  They  charge  that 
no  part  of  said  Railroad  will  be  within  the  limits  of  said 
corporation,  and  if  it  is  to  be  of  any  benefit  to  the  cor- 
ppration  at  all,  it  will  be  in  a  commercial  point  of  view 
only,  and  it  is  exceedingly  doubtful  whether  or  not  the 
said  corporation  will  ever  be  benefited  commercially ;  and 
if  not  so  benefited,  they  believe  that  it  will  be  ruinous  to 
the  corporation,  and  involve  it  in  heavy  debts  and  liabilities 
from  which  it  can  never  be  extricated,  being  a  debt  of  a 
half  a  million  of  dollars,  an  amount  which  can  never  be 
paid  by  said  corporation,  and,  if  created,  it  will  prevent 
said  c<»rporation  from  raising  the  necessary  means  to 
promote  the  true  interest  and  legitimate  purposes  of  said 
eorporation. 

The  premises  considered,  your  orators  pray  that  the  said 
Mayor  and  Aldermen  of  the  town  of  Nashville,  and  the 
Nashville  and  Chattanooga  Railroad  Company,  be  miade 
defendants  to  this  bill,  and  that  they  be  compelled  to 
answer  fully  all  the  chaises  and  allegations  in  said  bill* 
They  pray  that  until  a  final  hearing  of  this  cause,  the  said 
Mayor  and  Aldermen  be  enjoined  from  borrowing  money  or 
issuing  any  bonds  under  or  by  virtue  of  said  act  of  the  9th 
December,  1847,  or  for  the  purpose  of  paying  for  said 
twenty  thousand  shares  of  stock  in  said  Railroad,  or  any 
part  thereof^  and  that  on  final  hearing  said  injunction 
be  made  perpetual  by  order  of  this  court,  and  that  said 
subscription  for  said  shares  of  stock  be  declared  void  and 
vacated  and  axmuUed,  and  for  all  such  other  and  further 
and  different  relief  as  they  are  entitled  to  in  the  premises." 

To  this  bill  there  was  a  demurrer  by  the  defendants. 
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The  Chancellor  presiding  (Cahal,)  sustained  the  demurrer 
and  dismissed  the  bill. 

From  this  decree,  the  complainants  appealed. 

The  case  was  argued  by  Messrs.  Marshall,  Figures, 
Houston,  and  Washington  for  the  complainants,  and  by 
Messrs.  Nicholson,  F.  B.  Fogg,  and  £.  H.  Ewing  for  the 
defendants. 

TuELEY,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  filed  on  behalf  of  the  complainants,  to 
restrain  the  corporation  of  Nashville,  from  issuing  bonds 
for  the  purpose  of  raising  money  to  provide  for  the 
payment  of  twenty  thousand  shares  of  stock,  subscribed 
by  the  corporation  to  the  Nashville  and  Chattanooga 
Railroad  Company. 

The  facts  necessary  for  the  proper  understanding  of 
this  case  are  as  follows:  On  the  11th  day  of  December, 
1845,  the  Legislature  of  the  State  of  Tennessee,  passed 
an  act  to  incorporate  a  Railroad,  leading  from  Nashville 
on  the  Cumberland  River,  to  Chattanooga  on  the  Tennessee 
River,  and  by  the  17th  section  authorized  *'any  State,  or 
any  citizen,  corporation  or  company  to  subscribe  for  and 
hold  stock  in  said  company  with  all  the  rights  and  subject 
to  all  the  liabilities  of  any  other  stockholder,** 

Under  the  provisions  of  this  act,  the  Mayor  and  Aldermen 
of  the  corporation  of  Nashville  adopted  a  resolution, 
authorizing  the  Mayor  to  subscribe  for  twenty  thousand 
shares  of  the  capital  stock  of  the  Nashville  and  Chatta- 
nooga  Railroad ;  which  subscription,  however,  had  not 
been  made  before  the  meeting  of  the  Legislature  of  the 
State,  at  Nashville,  on  the  first  Monday  in  October,  1847. 
During  the  session  of  this  Legislature,  a  bill  was  introduced, 
and  which  became  a  law  on  the  9th  day  of  December, 
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1847,  by  which,  after  stating  by  way  of  preamble,  the 
fact  that  sabscription  had  been  so  ordered,  but  not  made, 
and  that  it  was  considered  necessary  that  further  power 
should  be  extended  to  the  corporate  authorities  of  said  town, 
to  enable  them  to  pay  the  calls  upon  said  stock,  provision 
is  made  **  that  the  Town  of  Nashville  be,  and  it  is  hereby 
authorized,  through  its  Mayor  and  Aldermen,  and  by  the 
sabscription  of  the  Mayor  on  the  books  of  the  Nashville 
and  Chattanooga  Railroad  Company,  to  subscribe  for 
twenty  thousand  shares  of  the  capital  stock  of  said 
company; — ^and  that  they  be  further  authorized  to  raise 
money  on  loan,  by  pledging  the  faith  of  the  corporation, 
by  pledging  a  portion  of  its  taxes  by  mortgage  or  otherwise 
as  to  them  may  seem  best,  to  an  amount  not  exceeding 
what  may  be  demanded  for  the  calls  upon  the  stock 
aforesaid,  and  said  loan  may  be  created  for  such  length 
of  time  and  payable  in  such  manner  as  the  said  Mayor 
and  Aldermen  may  deem  best.  And  that  they  be  further 
authorized,  if  to  them  it  shall  seem  best,  instead  of  making 
loans  as  aforesaid,  for  the  whole  amount  of  said  ceJls  or 
any  part  thereof,  to  issue  the  bonds  of  the  corporation, 
under  its  corporate  seal,  to  be  signed  by  the  Mayor,  and 
countersigned  by  its  Recorder,  for  the  whole  or  any  part 
of  said  calls,  which  may  be  made  from  time  to  time  by 
said  Railroad  Company,  on  said  stock;  Provided^  That 
the  bonds  so  to  be  issaed  shall  be  in  sums,  not  less  than 
five  hundred  dollars  each,  and  that  tbey  shall  not  be  on 
any  greater  rate  of  interest  than  six  per  cent,  per  annum, 
and  shall  not  be  payable  at  a  greater  distance  of  time, 
from  their  respective  dates  than  thirty  years," 

It  is  contended  on  the  part  of  the  complainants,  a  portion 
of  the  Corporators  of  Nashville,  that  these  acts  of  the 
Legislature  of  the  State,  of   1645  and  '47,  conferred  no 
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power  upon  the  corporation  of  Nashville,  to  sabscrihe 
for  this  stock,  no  power  to  borrow  money  npon  an  hypothe- 
cation  of  its  taxes,  or  of  issuing  bonds  for  that  purpose, 
in  order  to  pay  the  calls  upon  such  stock,  as  the  same 
should  be  made  from  time  to  time  by  the  Railroad 
Company,  because  said  acts,  so  far  as  the}*  purp<^  to 
create  such  powers  in  the  corporation,  are  unconstitutional 
and  void.  That  the  scheme  is  visionary,  and  that  if  the 
corporation  of  Nashville  be  permitted  to  involve  the  Town 
in  a  subscription  thereto  of  five  hundred  thousand  dollars, 
irreparable  mischief  will  be  done  to  its  inhabitants,  the 
property  holders,  who  will  become  responsible  for  the 
payment  of  the  amount  with  all  accruing  interest  thereon. 

This  case  is  important,  from  the  magnitude  of  the 
interest  involved,  and  the  number  of  persons  to  be  affected 
by  it,  and  it  therefore  has  merited,  and  has  received  at  our 
hands,  the  most  deliberate  and  patient  investigation  that 
we  are  capable  of,  and  in  the  conclusions  to  which  we 
have  arrived,  we  feel  confident  that  we  have  not  been 
biased  by  any  personal  interest  or  feeling  in  relati<m  to  it, 
because  we  are  conscious  that  nonesuch  exists. 

As  to  the  feasibility  of  this  scheme  of  a  Railrocul  fVom 
Nashville  to  Chattanooga,  and  its  usefulness,  if  feasible, 
it  is  not  to  be  expected  but  that  there  shall  be  a  contra- 
diction of  opinion ;  it  always  has,  it  always  will  be  so^ 
in  relation  to  improvements  ef  this  and  a  like  character. 
For  while  the  sanguine  and  hopeful  anticipator  is  ever 
ready  to  look  forward  vnth  exaggerated  expectation  ct 
great  and  beneficial  results  from  such  schemes,  the 
saturnine  and  cautious  are  equally  ready  to  view  them, 
with  exaggerated  fears  of  involvement  and  loss.  It  is  best 
that  it  should  be  so,  for  generally  the  fire  of  the  one, 
and  the  caution  of  the  other,  will  be  mutually  operative. 
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prodacii^  an  action  more  to  be  relied  on»  than  would  be  that 
whiok  is  the  result  of  either  of  them  singly.  But  in  relation 
to  this  difference  of  opinion,  this  court  can  take  no  action, 
it  can  form  no  ingredient  to  be  taken  into  consideration 
by  us  in  discussing  this  case.  It  is  and  can  only  be 
operative  in  the  counsels  of  the  corporation— 'there,  it 
no  doubt  has  been  heard  and  attended  to,  and  the  result 
has  been  the  determination,  on  the  part  of  the  corporation 
to  subscribe  for  the  stock — whether  this  act  is  to  result 
to  its  iiyury  or  benefit,  time  alone  can  tell;  it  is  not  a 
matter  for  our  consideration. 

In  the  argumentation  of  this  case,  the  court  might  take 
an  excursive  range  in  the  review  and  origin  of  corporations, 
the  power  of  governments  to  create  them,  the  powers 
that  may  be  extended  to  them,  the  manner  in  which  they 
are  to  be  construed  and  executed,  but  we  do  not  deem  it  ne* 
eessary  so  to  do  ;  for  in  our  opinion  the  principles  regulating 
and  controlling  the  questions  debated  in  this  case,  are  few, 
simple  in  their  construction  and  of  very  ready  access.  In 
the  State  of  Tennessee,  a  corporation  is  the  creature  of 
the  legislative  department  of  the  government;  it  exists 
solely  and  alone  by  virtue  of  its  act  of  incorporation,  and 
it  can  exercise  no  powers  but  such  as  are  expressly  granted 
to  it  and  such  as  are  the  result  of  necessary  and  proper 
implication.  This  principle  necessarily  follows  from  the 
relation  a  corporation  occupies  to  the  State — ^it  is  not,  as 
has  been  justly  remarked  in  the  argument  of  the  case, 
a  regnum  in  regno^  but  it  is  a  thing  created  by  legislative 
enactment,  to  which  certain  powers  of  action  are  given 
for  trade,  for  manufacturing,  for  municipal  government, 
for  education,  or  for  any  other  legitimate  purpose,  for 
which  a  combination  of  capital,  or  of  intellect,  or  of  num- 
bers may  be  desired.    Its  whole  action  must  necessarily 
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be  the  result  of  the  authority  conferred  upon  it,  which 
may  be  limited  or  extended  as  the  Legislature,  in  its 
wisdom,  may  think  proper  to  strengthen  or  weaken  it, 
by  delegating  or  withholding  those  powers  which  are 
inherent  in  the  State  or  are  only  to  be  exercised  by  its 
individual  citizens,  without  a  charter  of  incorporation. 
The  powers  of  corporations  being  exercised  then  vnder 
delegated  authority,  are  to  be  strictly  construed.  So  are 
all  delegated  powers,  whether  they  be  of  a  private  or 
public  character,  and  if  any  one  thinks  that  this  principle 
is  of  modern  discovery,  he  is  greatly  mistaken.  It  was 
as  well  known  to  my  Lord  Coke  and  his  successors  in 
the  common  law,  as  it  has  ever  been  to  any  expounder 
of  the  constitution  of  the  United  States,  and  the  principle 
is  as  well,  if  not  better  established,  by  the  decisions  of 
courts  of  England,  as  it  has  been  by  the  political  debates 
at  the  hustings  and  in  Congress,  or  by  the  Supreme  Court 
of  the  United  States. 

But  this  strict  construction  has  never  confined  the 
execution  of  the  power  to  its  word  and  letter,  but  every 
thing  necessary  and  proper  for  carrying  into  executi<m 
the  granted  power,  has  always  been  conceded  by  the 
strictest  constructionist.  I  do  not  design  to  enter  into 
an  investigation  of  what  are  to  be  considered  necessary 
and  proper  means,  both  because,  it  would  be  interminable 
and  because  it  is  not  necessary  for  the  case  under 
consideration.  In  fact,  such  discussion  cannot  be  profitable 
in  a  court  of  justice,  except  in  relation  to  a  particular 
act  done,  and  which  is  claimed  to  be  a  necessary  and 
proper  act  for  carrying  into  execution  a  given  power. 

This  much,  we  have  deemed  it  proper  to  say,  in  relation 
to  the  construction  of  powers;  not  because  the  acts 
designed  by  the  corporation  of  Nashville,  and  which  are 
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by  this  bill  sought  to  be  eiyoined,  viz :  the  subscription 
of  stock  to  the  Nashville  and  Chattanooga  Railroad,  or 
the  borrowing  of  money  upon  the  faith  of  its  taxes  or 
.  bonds,  is  the  exercise  of  an  implied  power,  (on  the  contrary, 

the  power  to  do  so  is  expressly  given)  but  because  the 
question  has  been  much  argued,  and  we  are  not  willing 
that  it  should  be  supposed,  that  we  have  overlooked  it. 

A  corporation  being  the  creature  of  the  Legislature,  it 
necessarily  follows,  that  unless  its  creation  involves  a 
contract  and  vested  rights  on  the  part  of  the  corporation, 
it  is  at  all  times  subject  to  legislative  control,  and  may 
have  its  privileges  and  immunities  enlarged  or  diminished 
*  from  time  to  time,  as  the  public  good  may  require,  and  at 
the  discretion  of  the  Legislature,  and  this  is  particularly 
'  the  case  with  municipal  corporations,  created  for  the 
ordering  and  governing  of  towns  and  cities.  The  dele- 
gation of  higher  and  greater  powers  may  be  required  at 
one  time  than  another,  and  they  may,  therefore,  very 
properly,  be  expanded  or  contracted  at  pleasure,  according 
to  the  necessity  of  the  case. 

This  power  of  the  legislative  department  of  the  State 
to  create  corporations,  does  not  rest  alone  upon  an  implica- 
tion  arising  out  of  sovereignty  in  legislation,  though  that  is 
sufficient  to  support  it,  as  was  held  by  this  court  in  the  case 
of  Hope  vs.  Deaderickf  8  Hum.  Rep.,  vol.  1,  but  is  supported 
by  egress  grant  in  our  constitution. 

The  7th  section  of  the  11th  article,  provides  that  "the 
Legislature  shall  have  power  to  grant  such  charters  of 
incorporation  as  they  may  deem  expedient  for  the  public 
good." 

From  this  view  of  the  case  then,  we  learn  that  the . 
Legislature   of  the   State  had  the    power  to  create  the 
corporation  of  the  Town  of  Nashville,  with  such  powers 
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for  the  good  government  of  the  town,  and  for  the  promotion 
of  the  health,  comfort  and  prosperity  of  its  citizens,  as  the 
Legislature  might  deem  it  expedient  to  entrust  to  its  board 
of  Mayor  and  Aldermen,  and  that  it  might  from  time 
to  time,  enlarge  those  powers  at  discretion. 

The  Town  of  Nashville  was  incorporated  by  an  act  of 
the  Legislature,  passed  the  II th  day  of  September,  1806, 
with  such  powers  delegated  to  the  corporation  as  were 
then  deemed  meet  and  proper  for  its  condition :  what  these 
were,  it  is  not  necessary  to  enquire,  as  it  is  not  contended 
that  the  power  to  take  stock  in  this  Railroad,  and  raise 
money  for  the  payment  thereof  by  bond  or  hypothecation 
of  taxes,  arises  out  of  them.  But  we  have  seen  that  the 
powers  of  this  corporation  have  been  extended  so  as  to 
embrace  this  purpose,  by  the  acts  of  1845  and  '47. 

The  act  of  1845,  merely  authorized  the  corporation  to 
take  stock  in  the  Railroad,  without  giving  power  to  raise 
the  money  for  its  payment  We  think  that  there  is  nothing 
unconstitutional  in  this  provision  of  the  statute.  If  the 
corporation  had  money,  as  it  might  well  have,  there  can 
be  no  good  reason  why  it  should  not  be  permitted  to  vest 
it  in  such  stocks  as  might  be  supposed  would  be  profita- 
ble— individuals  so  vest  their  money,  and  why  should  not 
a  corporation  be  permitted  to  do  so?  It  has  been  the 
constant  practice  to  permit  private  corporations  to  vest 
their  money  in  stocks ;  why  may  not  a  public  corporation 
be  likewise  authorized  to  do  so?  There  is  no  reason 
against  it.  It  is  no  argument  against  it,  to  say  that  such 
investment  is  not  a  corporate  purpose — why  is  it  not  a 
corporate  purpose  ?  If  a  corporation  have  a  surplus  fund, 
is  it  not  a  corporate  purpose  to  have  it  vested  to  the  best 
advantage?  It  is  not  for  the  benefit  of  the  corporation, 
and  therefore,  a  corporate  purpose,  that  this  fund  should 
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be  fiecurely  vested,  and  at  the  best  profit  If  it  be,  why 
may  it  not  be  v4|Bted  in  Railroad  stock,  if  the  corporate 
authorities  think  it  best?  And  why  may  not  the  Legislature 
enlarge  its  powers  to  enable  it  to  do  this,  if  by  strict 
construction  it  be  held  not  to  have  such  power  without? 
In  our  judgment  it  may,  and  under  this  statute  we  would 
be^  constrained  to  hold,  that  the  corporate  authorities  of 
the  Town  of  Nashville  had  the  power  to  subscribe  the 
stock  in  the  Railroad,  and  to  execute  its  notes  for  the 
payment  thereof;  as  the  power  to  contract,  necessarily 
implies  the  power  to  execute  the  commercial  evidences 
thereof.  Union  Bank  vs.  Jacobs^  7th  Hum.  And  upon  a 
bill  to  enjoin  the  corporation  from  subscribing  for  such 
slock  and  executing  its  notes  for  the  payment,  we  could 
not  and  would  not  enquire  whether  the  corporation  'had 
the  money  to  take  up  these  notes,  or  whether  when  they 
fell  due,  the  amount  would  have  to  be  raised  by  taxation 
or  borrowing. 

But  the  act  of  1847  goes  a  step  further  than  the  act  of 
1845,  and  in  addition  to  the  power  then  given  to  subscribe 
for  the  stock,  authorizes  ihe  corporation  to  borrow  money 
for  that  purpose,  upon  the  faith  of  the  corporation,  by 
Iqrpothecating  its  taxes,  or  if  to  them  it  shall  seem  best 
to  issue  bonds  of  the  corporation,  for  the  whole,  or  any 
part  thereo£ 

Now  it  is  contended  that  this  statute  authorizes  an 
appropriation,  by  taxes,  for  this  subscription  of  stock, 
and  that  this  Railroad  is  not  a  corporation  purpose,  and 
that  therefore,  the  Legislature  cannot  under  the  provisions 
of  the  29th  sec.  ol  the  2nd  article  of  our  constitution 
authorize  the  corporation  of  Nashville  to  levy  and  collect 
taxes  for  the  payment  of  liabilities  created  by  this 
subscription. 

18— VOL.  IX. 


266  NASHVILLE: 

[Ntdiol  et  als.  v«.  Bfayorand  Aldenaeiiof  NMnriUe.] 

This  presents  a  question  not  entirely  free  from  difficulty 
and  is,  indeed,  the  only  one  worthy  of  serious  consideration 
in  the  case. 

The  29th  section  of  the  2nd  article  of  our  constitution 
provides,  that  ''the  General  Assembly  shall  have  power 
/to  authorize  the  several  counties  and  incorporated  towns 
in  the  State,  to  impose  taxes  for  county  and  corporation 
purposes,  respectively,  in  such  manner  as  shall  be  prescribed 
by  law,  and  all  property  shall  be  taxed  according  to  its 
value,  upon  the  principles  established  in  regard  to  State 
taxation/' 

The  reason  why  this  clause  was  embraced  in  our 
constitution,  those  contemporaneous  with  its  formation, 
know  to  have  been,  that  doubts  had  been  suggested  by 
the*  highest  judicial  tribunal  of  the  State,  as  to  whether 
the  taxing  power  could  be  delegated  by  the  Legislature 
to  the  counties,  and  to  the  incorporated  towns,  and  the 
clause  was  intended  to  remove  these  doubts.  It  '  does 
nothing  more,  however,  in  enlarging  the  powers  of  the 
Legislature,  than,  it  is  believed,  it  possessed  before  upon 
this  subject,  and  nothing  more  in  restricting  the  exercise 
of  the  power  on  the  part  of  the  counties  and  corporate 
towns,  to  taxation  for  county  and  corporate  purposes* 
than  existed  before.  But  be  this  as  it  may,  we  think 
that  the  Legislature,  most  clearly,  has  no  power  to 
delegate  to  a  county  or  corporate  town  the  power  of 
levying  taxes  for  any  other  than  county  or  corporati^i 
purposes:  And  that  if  this  act  of  1847  is  to  be  considered 
as  an  act  conferring  on  the  corporation  of  Nashville  the 
power  to  tax  its  corporators  for  the  purpose  of  paying 
for  this  subscription  to  the  stock  of  the  Nashville  and 
Chattanooga    Railroad;   and   that    the    erection    of  said 
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road  is  not  a  corporate  purpose  of  the  town  of  NashviHe, 
then  the  act  is  unconstitutional  and  void. 

In  discussing  this  statute,  these  questions  are  presented: 

1.  Does  the  act  authorize  the  corporation  to  levy  a  tax 
for  the  purpose   of  paying  the  subscription  of  the  stock  ? 

2»  [s  the  erection  of  the  road  a  corporate  purpose  of 
the  town  of  Nashville  ? 

We  have  seen  that  the  statute  contemplates  the  raising 
the  money  for  this  purpose,  in  one  of  two  ways.  Fint, 
By  borrowing  money  on  the  faith  of  the  corporation,  and 
by  hypothecating  the  corporation  taxes.  Second^  By 
issuing  bonds  for  the  whole  or  any  part  of  said  stock,  as 
calls  may  be  made,  from  time  to  time,  by  the  Railroad 
Company. 

li  the  first  mode  of  raising  the  money  be  resorted  to,  it 
would  be  the  fair  construction  that  it  was  to  be  raised  by 
taxation ;  for  it  would  be  borrowed  upon  the  faith  of  the 
corporation,  and  the  corporation  taxes  would  be  pledged 
for  its  payment.  If  the  second  should  be  resorted  to,  it 
would  not  be  certain  that  the  means  were  to  be  raised 
by  taxation,  for  bonds  are  directed  to  be  executed,  these 
bonds  may  or  may  not  have  to  be  met  by  taxation ;  if 
they  are  paid  without  taxation,  the  question  as  to  the 
constitutionality  of  the  law  would  not  arise.  This  will 
show  how  difficult  it  is  for  us  to  determine  the  question 
of  constitutionality  of  the  act  upon  this  branch  of  the 
subject.  In  order  to  hold  it  unconstitutional,  .we  must 
assume,  not  only  that  ah  illegal  power  to  tax  is  created 
by  it,  but  also  that  the  corporation  is  about  to  exercise  it 
by  creating  a  debt  which  must  necessarily  be  paid  by 
taxation.  Now,  however  probable  we  might  deem  this 
to  be,  it  would  be  found  very  difficult  to  make  it  a  legal 
presumption,  so  as  to  give  relief  by  injunction,  instead 
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of  compelling  the  dissatisfied  corporators  to  wait  until 
there  should  be  an  attempt  to  levy  the  illegal  tax. 

But  on  account  of  the  importance  of  the  interest  in 
controversy,  and  the  desire  to  have  this  case  adjudged 
upon  its  essential  merits,  we  have  thought  proper  not  to 
dismiss  the  bill  upon  this  proposition  alone,  without  discuss- 
ing the  second  question  in  relation  to  the  statute. 

2.  Is  the  making  of  the  road  from  Nashville  to  Chatta- 
nooga, a  corporation  purpose  of  the  town  of  Nashville? 
What  is  a  corporation  purpose  of  the  town  of  Nashville  ? 
General  definitions  are  always  difficult  to  be  given  with 
precision  and  accuracy,  especially  where  they  have  to 
cover  as  extensive  ground  as  that  embraced  by  the 
expression,  corporation  purposes.  I  shall  not,  therefore, 
attempt  to  specify  what  are  corporation  purposes  of  the 
city  of  Nashville:  they  are  or  may  be  made  to  be  as 
numerous  and  diversified,  as  may  be  found  requisite  by 
experience,  to  promote  the  peace,  health,  comfort,  and 
prosperity  of  its  corporators,  and  anything  which  promotes 
these  things,  is  or  may  be  constituted  a  legitimate  corporate 
purpose.  Perhaps  I  might  divide  corporate  purposes  into 
two  classes,  those  which  are  direct,  and  those  which  are 
indirect.  A  direct  corporate  purpose  might  be  styled  to 
be  one,  which  in  its  direct  and  immediate  consequences, 
operates  upon  the  interests  of  the  corporation.  Such 
would  be  all  police  regulations  for  the  government  of  the 
town,  the  promotion  of  good  order,  the  protection  of  its 
citizens  from  the  lawless,  the  suppression  of  vice,  the 
opening  and  preservation  of  highways,  streets,  and  alleys, 
the  erection  of  market^houses  and  hospitals,  supplying 
the  town  with  water,  &c.  An  indirect  corporate  purpose, 
might  be  styled  to  be  one  which  does  not,  in  its  direct 
and  immediate  consequences  operate  upon  the  corporators, 
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bat  the  beneficial  effects  of  which  are  to  be  experienced 
in  a  remoter  degree,  and  which  have  to  be  traced  to  their 
source  before  they  can  be  duly  comprehended  and 
appreciated.  Such  are  all  facilities  of  canals,  roads, 
the  improvements  of  rivers,  by  which  their  navigable  use 
IS  extended,  by  all  which  the  commercial  interest  of  a 
town  is  increased  and  expanded,  by  reason  of  the  increased 
facilities  of  communication,  thus  furnished,  by  means  of 
which  the  wealth  of  its  population,  individually  and  col- 
lectively is  increased,  with  a  consequent  increase  of  the 
comforts  and  enjoyments  of  life.  It  is  true  that  these 
improvements  must  have  some  connection  with  the  corpo- 
rate town,  claiming  them  as  corporate  purposes,  more 
direct  than  that  which  would  result  from  the  general 
increased  prosperity  of  the  country  by  reason  of  such 
improvements,  made  without  a  direct  reference  to,  or  in 
direct  connection  with  the  town.  That  is,  the  improve- 
ment claimed  to  be  a  corporate  purpose,  of  the  character 
under  discussion,  must  have  such  relation  to  the  town, 
as  to  be  the  medium,  through  which  this  prosperity  is 
attained.  It  must  begin  or  terminate  at  the  town,  or 
pass  through  or  so  near  it  as  to  be  capable  of  effecting 
its  direct  interests.  It  would  seem  to  be  an  incontroverti- 
ble truth,  that  a  corporate  town  is  deeply  interested  in 
the  making  of  any  road,  or  other  means  of  transportation 
and  travel,  whereby  the  facilities  of  its  commerce  are 
increased ;  and  if  it  be  so  interested,  why  shall  it  not 
become  a  corporation  purpose,  to  have  them  made?  It 
would  really  seem  almost  useless  to  argue  in  favor  of  it 
Is  there  any  thing  illegal  in  it  7  Is  there  anything  against 
good  morals  in  it  7  Is  there  anything  against  public  good 
in  it  ?  Surely  not.  A  town  is  situated  ten  miles  from  a 
navigable  stream;  it  is  obvious  that  it  must  be  a  matter 


270  NAStiVILLE: 

[Nichol  et  alfl.  e«.  Mayor  and  Aldermen  of  NaBb^ille.] 

of  great  importance  to  the  town,  its  commerce,  and  general 
prosperity,  to  have  a  Railroad  or  McAdamized  road  to 
this  river.  It  concerns  no  one  else  but  this  town,  and  no 
one  else  will  make  it.  Shall  it  not  become  a  corporation 
purpose  of  this  town,  to  make  it,  if  it  be  able  ?     Surely 

a 

no  one  will  deny  but  that  it  may.  Distance  cannot  change 
the  principle ;  if  it  can  become  a  corporation  purpose  to 
make  the  road  ten  miles,  so  it  may,  if  like  reason  exist, 
and  there  be  like  ability  to  make  the  road,  twenty,  thirty, 
or  any  number  of  miles ;  there  being  no  limit,  save  the 
extent  of  the  ability  of  the  corporation,  and  the  discretion 
of  the  Legislature  in  granting  it  the  power. 

If  a  corporation  may  make  the  road,  may  it  not  join 
with  others  to  make  it  7  If  the  undertaking  be  too  ex- 
pensive to  be  carried  into  execution  by  the  corporation 
itself,  or  if  others  be  desirous  of  uniting  with  it  for  the 
effectuating  of  the  design,  why  may  they  not  unite? 
Again,  it  may  be  asked,  is  there  any  thing  wrong  in  this  ? 
Is  there  any  thing  against  the  public  good  in  this?  Is  there 
any  thing  against  law  in  this  ?  Surely  not.  And  if  the 
majority  of  the  corporators  are  desirous  of  doing  this, 
and  the  Legislature  will  grant  them  the  privilege  of  doing 
it — upon  what  principle  shall  the  minority  interfere  and 
prevent  it?  Minorities  are  protected  against  the  illegal 
acfcs  of  majorities,  but  they  must  submit  to  those  which 
are  legal. 

We  again  say,  that  of  the  wisdom  of  this  scheme  of 
uniting  Nashville  and  Chattanooga  by  Railroad,  we  have 
nothing  to  say :  we  are  not  judges  of  it :  the  consequences 
of  the  event  are  in  the  womb  of  time,  they  may  be  highly 
beneficial  to  the  town,  or  they  may  not ;  this  cannot  effect 
the  judicial  determination  of  this  case. 

If  the  making  of  this  road  can  be  considered  a  corpora- 
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tion  purpose,  there  is  no  pretence  for  holding  the  act  of 
1847,  which  authorizes  the  corporation  of  Nashville  to 
pay  for  its  subscription  to  the  road,  by  a  loan,  effected 
upon  its  credit,  and  a  mortgage  of  its  taxes,  or  by  the 
issuance  of  the  bonds  for  the  same  purpose,  to  be  uncon- 
stitutional. And  we  are  not  able  to  comprehend,  why 
the  making  of  this  road  should  not  be  a  corporate  pnrp<we 
of  the  town  of  Nashville,  as  well  as  the  making  a  road 
running  from  the  square  to  the  water  works  above  the 
town.  The  cmly  distinction  is,  that  the  one  is  longer 
than  the  other,  and  will  cost  more  money ;  but  this,  as  to 
principle,  is  a  distinction,  and  not  a  difference. 

In  this  view  of  the  case,  we  are  sustained  by  the 
decision  of  the  Supreme  Court  of  Virginia,  in  the  case 
of  Goddin  vs.  Crumps  8th  Leigh's  Rep.,  120,  and  by  the 
decision  of  the  Supreme  Court  of  Connecticut,  in  the  case 
of  the  City  of  Bridgeport  vs.  Housatonic  Railroad  Company, 
15th  Conn.  Rep.,  475,  in  both  of  which  cases,  the  questions 
presented  for  the  consideration  of  the  court,  were  the  same 
in  principle  as  those  discussed  in  this  case,  and  received  the 
same  determination. 

We  then  hold,  that  the  Legislature  of  Tennessee  had 
the  constitutional  power  to  authorize  the  corporation  of 
Nashville  to  take  stock  in  the  Nashville  and.Chattanooga 
Railroad.  That  the  making  of  this  road  is  a  legitimate 
corporate  purpose  of  the  corporation,  and  that  it  is  legally 
authorize  to  pay  for  its  subscription  to  the  stock  of  said 
road,  in  either  of  the  modes  pointed  out  by  the  act  of  1847, 
and  therefore  affirm  the  decree  of  the  Chancellor,  and 
dismiss  the  bill  with  costs. 
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Weatherheao  vs.  Sbwell  et  als.  ^ 

1 .  By  common  law,  on  an  iaaae  testing  the  Talidity  of  a  will  of  real  estate, 
it  was  necessary  to  produce  the  original,  if  in  existence,  and  prove  its  execn- 
tion  by  the  subscribing  witnesses,  and  those  resisting  it  might  bring  forward 
pi^oof  to  show  that  it  was  not  the  will  of  deceased.  The  act  of  1784,  ch. 
10,  substitutes  attested  copies  of  such  will,  proven  in  common  form,  in 
lien  of  the  originals.  These  attested  copies  are  not  made  conclusive  evidence 
of  the  validity  of  the  will,  but  the  introduction  of  them  places  the  parties  in 
the  situation  they  stood  at  common  law  on  the  introduction  and  proof  of 
the  originals,  leaving  defendant  at  liberty  to  contest  the  validity  of  ito  exe- 
cution by  appropriate  proof. 

3.  A  will  contained  the  folio  v^ing  clause:  "my  land  and  slaves  to  be  equally 
divided  among  my  children;  to  each  of  my  daughters  a  small  tract  of  land." 
In  the  construction  of  this  clause,  it  Is  held  that  parol  proof  is  inadmiaslble 
to  show  that  the  testetor  intended  to  use  the  word  sons,  instead  of  children, 
and  that  the  bequest  **  to  each  of  my  daughters  a  small  tiact  of  land,"  is  void 
for  uncertainty. 

3.  Where  the  will  of  testator,  proven  in  common  form  by  subscribing  wit- 
nesses, is  contested  in  an  action  of  ejectment,  the  stetements  of  a  subscribing 
witness,  made  to  third  persons,  is  not  admissible  to  weaken  or  impeach  his 
testimony  given  on  the  probate  of  the  will. 

This  is  an  action  of  ejectment  which  was  instituted  in 
the  Circuit  Court  of  Wilson  county  by  Weatherhead  against 
Sewell  and  others.  It  was  submitted  to  a  jury  on  the 
plea  of  not  guilty,  by  Judge  S.  Anderson,  and  a  verdict 
and  judgment  were  given  for  the  defendants. 

The  plaintiff  appealed. 

This  case  was  argued  by  Messrs.  Caruthers,  Meigs,  and 
Bostick,  for  the  plaintiff;  and  Messrs.  E.  H.  Ewing,  Fogg 
and  Guild,  for  the  defendants. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment  in  which  the  plaintiff 
claims  title  under  the  will  of  Anthony  Bledsoe,  deceased. 
This  will  was  made  and  published  by  the  testator  in  the 
county  of  Sumner,  State  of  Tennessee,  on  the  21st  day  of 
July,  1788,  and  its  execution  attested  by  James  Clendening» 
Thomas    Murray,    and   Hugh   Rogan,   and  it    was  duly 
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proven  and  registered  in  the  County  Court  of  Sumner. 

This  will  is  in  the  words  and  figures  following : 

**  In  the  name  of  God  :  Amen*  Being  near  to  death,  I 
make  my  will  as  follows :  I  desire  my  lands  in  Kentacky 
to  be  sold,  likewise  my  lands  on  Holston,  at  the  discretion 
of  my  executors.  My  children  to  be  educated  in  the  best 
manner  my  estate  will  permit;  my  estate  to  be  equally 
divided  among  my  children ;  to  each  of  my  daughters  a 
small  tract  of  land.  My  wife  to  keep  possession  of  the 
four  oldest  negroes  for  the  maintenance  of  family.  My 
lands  and  slaves  to  be  equally  divided  amongst  my  children. 
I  appoint  my  brother,  Isaac  Bledsoe  and  Colonel  Daniel 
Smith  executors,  with  my  wife,  Mary  Bledsoe,  executrix* 
At  the  decease  of  my  wife,  the  four  above  negroes  to  be 
equally  divided  amongst  my  children.'' 

Polly  Weatherhead,  the  lessor  of  the  plaintiff,  is  a 
daughter  of  Anthony  Bledsoe,  the  testator,  and  claims  an 
interest  in  the  land  in  dispute  as  a  devisee,  under  the  will, 
the  land  having  constituted  a  portion  of  the  estate  of  said 
Anthony  at  his  death. 

Upon  the  trial,  a  certified  copy  of  the  will  was  offered 
in  evidence  to  be  read  upon  its  probate  and  registration 
in  the  County  Court  of  Sumner.  To  this  the  defendants 
objected,  and  suggested  as  reason  therefor,  that  a  fraud 
had  been  committed  in  the  drawing  or  obtaining  the  will, 
and  that  there  were  irregularities  in  the  execution  and 
attestation  thereof.  Wherefore,  they  insisted  upon  the 
production  of  the  original. 

The  original  was  then  produced ;  whereupon  the  defen- 
dants, with  the  view  to  impeach  the  validity  of  the  will, 
and  the  right  of  the  lessor  of  the  plaintiff  to  deraign  title 
through  it,  introduced  Mary  Read,  a  witness  who  proved 
that  she  was  the  daughter  of  Isaac  Bledsoe,  the  brother 
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of  Anthony  Bledsoe,  the  testator ;  that  her  father  and  his 
brother,  >^'ith  their  families,  resided  in  the  year  1788,  in 
a  fort  at  Bledsoe's  Lick,  in  Sanmer  county ;  that  her  father 
and  family  occupied  one  end  of  the  house,  and  Anthony 
Bledsoe  and  family  the  other ;  that,  on  the  night  of  the 
20th  July,  1788,  about  midnight,  the  Indians  placed  them- 
selves in  ambuscade  near  the  fort,  in  such  a  position  as 
to  fire  into  the  passage  which  divided  the  house ;  that  a 
portion  of  them  rede  rapidly  by  the  house,  upon  which 
Anthony  Bledsoe  and  his  negro  man,  named  Campbell, 
rushed  into  the  passage,  and  were  immediately  shot  down 
by  the  ambuscading  Indians,  the  negro  being  instanta- 
neously killed,  and  Anthony  Bledsoe  shot  through  the  body 
near  the  navel  with  a  large  musket  ball.  It  was  at  once 
known  that  this  wound  was  mortal.  He  was  drawn  into 
the  room,  and  the  witness,  together  with  her  father  and 
mother,  went  in  immediately  to  see  him.  Ho  was  laboring 
under  the  most  excrutiating  pain,  and  it  was  believed  that 
he  must  die  in  a  short  time,  and  he  did  die  about  sun-up 
next  morning.  Witness  further  says  that  her  mother,  after 
ascertaining  that  Anthony  Bledsoe  must  soon  die,  oUserved 
to  her  father,  Isaac  Bledsoe,  that  if  he  died  without  making 
a  will,  his  daughters  would  inherit  none  of  his  land  as  the 
law  then  stood,  and  that  his  estate  consisted  chiefly  of 
lands ;  that  they  oaght  to  talk  to  him,  and  get  him  to  make 
a  will,  and  give  his  daughters  a  piece  of  land.  Isaac 
Bledsoe,  concurring  in  opinion  with  his  wife,  they  both 
went  to  Anthony  Bledsoe,  and  told  him  he  must  d|e,  and  that 
if  he  did,  his  daughters  would  get  none  of  his  real  estate 
unless  he  made  a  will,  and  suggested  to  him  the  propriety 
of  doing  so,  and  giving  to  his  daughters  some  land ;  to 
which  he  replied,  that  he  would  make  a  will  if  any  body 
would  write  it;  and  said  he  wanted  his  Kentucky  and 
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Holfiton  lands  sold  to  raise  and  educate  his  children ;  that 
his  daughters  should  have  a  small  tract  of  land  to  be 
assigned  them  by  his  executors,  the  balance  of  his  lands 
for  his  sons,  the  negroes  for  his  wife  for  life,  and  then  to 
be  equally  divided  among  his  children.  Witness  further 
says  that  James  Clendening  wrote  the  will,  that  she  saw 
him  writing  it,  and  heard  Anthony  Bledsoe  giving  out  to 
him,  but  did  not  understand  what  he  said.  She  does  not 
recollect  whether  or  not  the  will  was  read  over  to  him 
after  it  was  written.  She  thinks  he  could  understand 
a  matter  presented  to  him  directly ;  but,  from*  his  great 
pain  and  suffering,  she  thinks  he  was  not  in  a  condition  to 
detect  errors  or  mistakes,  or  make  a  will  with  reason  and 
judgment.  The  deceased  left  at  his  death  five  sons  and  six 
daughters,  and  another  daughter  was  born  after.his  death. 

She  further  says  that  her  father  as  executor  of  the  will 
allotted  to  the  four  eldest  daughters  and  husbands  in  1799, 
what  was  thought  to  be  their  portions  of  the  real  estate 
of  Anthony  Bledsoe ;  and  that,  in  1801,  there  was  assigned 
a  like  portion  by  commissioners  to  Polly  Weatherhead,  (the 
plaintiff's  lessor.)  and  her  husband,  James  Weatherhead, 
and  that  the  sons  of  Anthony  Bledsoe  held  the  balance  of 
said  real  estate  of  Anthony  Bledsoe  from  the  date  of  said 
allotment  in  1801. 

The  defendants  also  introduced  and  read  in  evidence 
the  deposition  of  Margaret  Uesha,  who  proved  that 
Anthony  Bledsoe  was  her  uncle;  that  she  was  with 
him  at  the  time  of  his  death ;  that  he  made  a  will ; 
that  it  was  written  by  James  Clendening;  that  she 
has  always  been  of  the  impression  that  by  the  phrase 
**  a  small  tract  of  land,  '*  as  used  in  the  will,  her 
uncle  intended  to  bequeath  to  his  daughters,  individually, 
something  like  a  half  pre-emption,  or  three  hundred  and 
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twenty  acres*  and  that  be  also  deagned  that  they  should 
have  an  eqaal  portion  of  the  personal  estate. 

B.  Rogan  was  also  introdaced  by  the  defendants,  and 
proved  that  in  a  conversation  between  his  father,  Hugh 
Rogan,  and  Peter  Fisher,  he  heard  his  father  say  that 
Anthony  Bledsoe  led  by  his  will  a  small  tract  of  land  to 
his  daughters,  the  balance  of  his  lands  to  his  sons,  except 
the  Kentucky  and  Holston  lands,  which  were  to  be  sold. 

Hugh  Rogan  was  a  subsciibiog  witness  to  the  will,  and 
proved  its  execution  in  the  County  Court  of  Sumner. 

General  Hall,  a  witness  for  the  defendants,  also  proved 
that,  in  a  conversation  with  Hugh  Rogan,  he  said  to  him 
that  Isaac  Bledsoe  had  told  him  in  the  presence  of  his  wife, 
she  agreeing  thereto,  that  when  they  discovered  that 
Anthony  Bledsoe  must  die,  they  suggested  to  him  the 
propriety  of  making  a  will,  to  get  him  to  give  his  daughters 
a  piece  of  land,  for  that,  if  he  died  without  a  will,  his 
daughters  would  get  none  of  his  real  estate,  as  the  law 
then  stood;  upon  which  he  said  if  any  body  would  write 
his  will  he  would  make  it.  That  James  Clendening  wrote 
it,  and  that  it  was  to  the  effect  that  his  Kentucky  and 
Holston  lands  should  be  sold  by  his  executors,  and  the 
proceeds  applied  to  raise  and  educate  his  children ;  that 
his  daughters  should  have  a  small  tract  of  land  assigned 
them  at  the  discretion  of  his  executors,  and  the  balance  of 
his  lands  to  his  sons ;  that  the  four  negroes  were  to  be 
his  wife's  for  life,  and  at  her  death  they  and  the  balance 
of  his  personal  property  to  be  equally  divided  among  his 
children.  Witness  then  asked  Rogan  if  that  statement  was 
correct?  To  which  he  replied,  "that  it  was  correct,* or 
about  the  way  of  it."  Rogan  was  dead  at  the  time  this 
testimony  was  given  by  the  witness. 

This  witness  also   proved   that   Isaac  Bledsoe  and  the 
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widow  of  Anthony  Bledsoe  as  execntor  and  executrix  of 
the  will  of  Anthony  Bledsoe,  in  the  year  1793  laid  off  to 
the  four  oldest  daughters  and  their  husbands  four  separate 
tracts  of  land  out  of  the  estate  of  Anthony  Bledsoe,  each 
of  which  was  designed  to  contain  three  hundred  and 
twenty  acres  of  land ;  but,  in  reality  contained  about  four 
hundred.  That  they  went  into  possession  thereof  imme- 
diately thereafter,  expressed  themselves  to  be  well  satisfied, 
claiming  nothing  more  of  the  real  estate  of  the  testator. 
Afterwards,  the  two  youngest  daughters,  one  of  whom  was 
married  to  a  man  by  the  name  of  Sewell,  and  the  other 
the  lessor  of  the  plaintiff,  who  was  married  to  James 
Weatherhead,  became  of  age,  and  the  County  Court  of 
Sumner  county  appointed  General  Hall  and  others  com- 
missioners to  lay  off  a  tract  of  land  out  of  the  estate  for 
each  of  them,  which  they  did,  about  four  hundred  acres  each. 

James  Weatherhead  and  wife  lived  on  the  portion  as- 
signed to  them  till  they  sold  it,  and  in  the  year  1826, 
moved  out  of  the  State. 

All  the  foregoing  proof  was  objected  to  by  the  plaintiff. 

The  witness  Hall  also  stated  that  he  heard  the  lessor 
of  the  plaintiff  say,  fifteen  years  ago,  that  she  was  dis- 
satisfied with  the  manner  in  which  the  real  estate  of 
Anthony  Bledsoe  was  divided,  and  that  she  intended  to 
sue  for  her  portion  of  it. 

It  further  appeared  in  proof  that  the  lessor  of  the  plaintiff 
continued  from  the  date  of  her  marriage  in  1709,  which 
was  anterior  to  the  adverse  possession  of  the  defendants 
to  be  a  feme  covert  till  within  a  period  less  than  three 
years  before  the  commencement  of  this  suit. 

This  is  /all  the  proof  in  the  cause  necessary  for  raising 
the  questions  debated,  and  upon  which  the  couit  charged 
the  jury  substantially  as  follows:  ''Witnesses  had  been 
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examined  with  a  view  to  prove  that  the  clause  in  Anthony 
Bledsoe's  will,  which  directed  his  lands  and  negroes  to  be 
equally  divided  among  his  children,  was  inserted  in  the 
will  through  fraud,  mistake  or  inadvertence  ;  that  the  tes- 
tator had  not  directed  such  a  clause  to  be  inserted,  but 
that  his  instructions  were  that  his  lands  should  be  equally 
divided  between  his  sons,  except  a  small  tract  to  each 
of  his  daughters,  and  that  the  parol  proof  introduced  was 
relied  upon  to  prove  that  such  were  the  testator's  instruc- 
tions." As  to  the  competency  of  this  proof,  in  view  of 
this  question,  the  court  said :  ''  If  the  clause  objected  to 
had  been  written  according  to  the  instructions  given  by 
the  testator,  or  if,  after  it  was  thus  written,  the  testator 
himself  had  read  it  over,  or  if  any  other  person  had  read 
it  to  him  as  it  was  written,  and  he  signed  the  will  with 
the  knowledge  that  the  word  children  had  been  inserted 
instead  of  the  word  sons,  the  proof  was  incompetent  to 
shew  that  the  testator  meant  sons  and  not  children.  But 
if  the  word  children  was  inserted  in  the  will  by  the 
draftsman,  when  the  instructions  were  to  insert  sons,  or 
that  when  the  testator  signed  the  will,  he  believed  the 
word  sons  and  not  children  was  inserted  in  it,  it  presented 
a  very  different  case,  and  parol  proof  might  be  introduced 
to  show  that  the  will  was  written  contrary  to  the  intention 
of  the  testator,  or  read  to  him  differently  from  what  it 
was  written  ;  but  the  parol  proof  must  be  confined  to  the 
question,  whether  the  paper  produced  is  the  last  will  and 
testament  of  the  testator,  in  the  devise  of  his  real  estate, 
or  whether  there  be  any  clause  inserted  in  such  paper, 
through  mistake,  fraud,  inadvertency,  or  accident,  contrary 
to  the  instructions  or  wish  of  the  testator,  and  not  extended 
to  show  what  meaning  and  design  the  testator  had  in 
using  the  language  employed.** 
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The  conrt  further  said,  ''that  the  parol  evidence  given 
for  the  purpose  allotted  must  be  a  detail  of  facts  coining 
within  the  personal  knowledge  of  the  witnesses  who  had 
given  testimony  in  this  cause,  and  not  what  the  witness 
may  have  heard  others  say.  That  one  of  the  witnesses, 
General  William  Hall,  had  been  interrogated  as  to  what 
Mr.  Rogan  (one  of  *the  subscribing  witnesses  to  the  wilU) 
had  told  him  in  relation  to  its  contents,  that  this  had  been 
allowed  by  the  court  only  for  one  purpose,  and  that  it  was 
legal  only  for  that  one  purpose,  viz,  the  purpose  of  im- 
.peaching  or  weakening  the  evidence  of  that  individual 
as  a  subscribing  witness  to  the  mil,  and  which  had  been 
proved  by  him  together  with  the  other  witness,  and  ad- 
mitted to  probate  in  the  County  Court  of  Sumner;  that  he 
had  sworn  that  the  paper  produced  was  the  will  of  Anthony 
Bledsoe,  or  at  least  it  was  presumed  he  had  so  sworn,  and 
if  he  stated  to  the  witness,  Hall,  that  it  was  his  under- 
standing that  Bledsoe,  wh^n  he  made  his  will,  directed 
that  it  should  be  so  drawn  as  to  give  all  his  lands  to  his 
sons  equally,  with  the  exception  of  a  small  tract  to  each 
of  his  daughters.  This  statement  would  impeach  his  evi* 
dence  given  as  a  subscribing  witness,  but  would  be  no 
proof  that  such  directions  were  given  by  the  testator/' 

The  court  also  said  ^  that  any  statement  made  by  wit- 
ness. Hall,  as  to  what  Isaac  Bledsoe  and  his  wife  told  him 
took  place  at  the  time  the  will  was  made,  was  to  be  laid 
aside  by  the  jury  as  not  being  evidence  in  the  case  for 
any  purpose  whatever.** 

The  eourt  also  said,  "  that  it  was  proper  for  the  jury  to 
examine  the  different  provisions  of  the  will,  particularly 
the  clause  directing  the  daughters  to  have  a  small  tract  of 
land,  with  the  view  of  seeing  whether  the  will  itself, 
upon  its  face,  offered  any  evidence,  that  the  subsequent 
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clause  which  directs  bis  land  and  negroes  to  be  equally 
divided  between  his  children,  was  inserted  contrary  to  the 
design  and  directions  of  the  testator,  through  fraud,  mis- 
take, accident,  or  inadvertence." 

The  court  also  said,  ''  that,  if  the  daughters  and  sons- 
in-law  of  the  testator  acquiesced  in  the  division  of  the 
land  between  the  sons,  after  the  death  of  the  testator, 
without  complaining,  and  expressed  satisfaction  or  thank- 
fulness for  the  liberal  provision  made  for  the  daughters, 
this  was  a  circumstance  proper  to  look  to,  in  considering 
whether  the  clause  objected  to  was  inserted  in  the  will 
by  mistake  or  fraud." 

In  the  case  as  thus  presented  under  the  proof  and  charge 
of  the  court  in  relation  to  the  law  thereon,  several  ques- 
tions are  now  presented  for  our  consideration  and  deter^ 
mination : 

1st.  As  to  the  power  of  the  court  upon  the  suggestion 
of  fraud  committed  in  the  drawing  or  obtaining  the  will, 
or  irregularity  in  the  execution  or  attestation  thereof,  to 
compel  the  production  of  the  original,  and  the  practice 
consequent  thereon.  By  the  common  law  the  validity  of 
a  will  of  real  estate  is  cognizable  in  the  courts  of  com- 
mon law,  and  in  the  ordinary  forms  of  suits  and  the 
verdict  and  judgment  are  conclusive  upon  the  parties 
and  privies  as  in  other  cases,  and  therefore,  upon  the  trial 
of  an  issue  of  devisavit  vel  non^  or  other  issue  of  title  to 
land  under  a  will  in  the  courts  of  common  law,  it  was 
necessary  to  produce  the  original  will,  if  it  were  in  ex- 
istence, and  prove  its  execution  by  the  subscribing 
witnesses.  When  this  was  done,  the  burden  of  attack 
was  thrown  upon  those  resisting  it,  and  they  might  bring 
forward  for  that  purpose  any  proof  which  would  be  legal 
for  the  purpose  of  showing  that  it  was  not  the  will  of  the 
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tpstator,  or  that  the  party  claiming  interest  under  it  was  not 
provided  for  by  it.  This  made  it  necessary  for  the  claimant 
under  the  will  to  be  always  prepared  to  prove  it,  whenever 
it  became  necessary  for  him  to  resort  to  it  for  his  protection. 
This,  in  practice,  would  frequently  be  found  productive  of 
much  inconvenience,  not  to  say  iiyustice — especially,  in 
new  and  thinly  inhabited  countries,  with  a  migratory 
population.  And,  with  a  view  to  this^  the  act  of  1784, 
ch.  10,  was  passed  by  the  legislature  of  North  Carolina, 
which  provides,  by  section  6,  **  that  all  probates  of  wills 
in  the  County  Courts  shall  be  sufficient  testimony  for  the 
devise  of  real  estate,  and  attested  copies  of  such  wills, 
or  the  records  thereof  by  the  proper  officer,  shall  and  may 
be  given  in  evidence  in  the  same  manner  as  the  originals, 
provided,  where  any  fraud  may  be  suggested  to  have  been 
committed  in  the  drawing  or  obtaining  any  last  will,  or 
•any  irregularity  in  the  execution  or  attestation  thereof, 
the  party  making  such  suggestion  shall  and  may  insist 
nfon  the  original  wiU  being  produced  to  the  court,  if 
the  same  is  to  be  foond ;  and  the  court  wherein  any  suit 
is  pending,  and  in  which  such  will  may  be  introduced  as 
testimony,  may  compel  all  and  every  person  or  persons 
whether  in  office  or  otherwise  to  produce  the  same." 

Now,  what  change  has  this  statute  wrought  upon  the 
common  law  in  relation  to  this  subject,  as  it  existed  an- 
terior to  its  passage  ?  It  has  made  a  probate  of  the  will 
in  the  County  Court  sufficient  testimony  for  the  devise  of 
real  estate,  and  attested  copies  evidence  in  the  same 
manner  as  the  originals.  We  have  seen  that»  previous  to 
the  statute,  the  original,  if  in  existence,  had  to  be  pro- 
duced, and  when  produced,  it  had  to  be  proven ;  but  now 
an  attested  copy  may  be  substituted  in  the  place  of  the 
original,  and  be  relid  upon  the  probate  in  the  County  Court. 

19 — VOL.  IX. 
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Suppose  this  done.  In  what  position  do  the  parties  then 
stand  T  In  the  same  that  they  would  have  stood  provided 
the  original  will  had  been  produced  and  proven  as  is  re- 
quired by  the  common  law ;  that  is,  the  party  claiming^ 
under  the  will  has  made  out  his  case  prima  facie^  and 
those  claiming  against  the  wiJI,  are  put  upon  their  de- 
fence to  show  that  it  is  no  will,  or  that  the  party  producing 
it  takes  no  interest  under  it.  The  only  difference  then  is, 
that  an  attested  copy  of  the  will,  with  the  probate  in  the 
County  Court,  is  substituted  in  the  place  of  the  original 
will  and  proof  in  open  court,  per  testes.  But  it  was  nev^* 
intended  that  such  attested  copy,  with  the  probate  in  the 
County  Court,  should  be  conclusive,  as  is  the  probate  of  a 
will  of  personal  property,  per  testes^  in  solemn  form,  in  the 
courts  having  jurisdiction  of  such  probates,  that  being 
looked  upon  as  a  proceeding  in  rem. 

The  proviso  to  the  statute  was  intended  for  the  protection 
of  those  contesting  the  will,  in  order  to  give  them  the 
benefit  of  any  internal  evidence  upon  the  face  of  the  will 
tending  to  show  that  a  fraud  had  been  committed  in  tlie 
drawing  or  obtaining  it,  or  that  there  was  any  irregularity 
in  the  execution  or  attestation  thereof.  Then  we  hold  upon 
this  point  that  where  a  will  for  real  estate  has  been  proven 
in  common  form,  and  registered  in  the  County  Court,  an 
attested  copy  thereof  is  competent  proof,  prima  facie^  for 
any  person  claiming  an  interest  under  it,  in  any  suit  pending 
at  law  in  relation  to  land  devised  by  it ;  that  the  defendant 
may  attack  the  validity  of  such  will,  and  the  rights  of 
those  claiming  under  it,  as  well  and  to  the  same  extent, 
where  an  attested  copy  is  relied  upon,  as  where  the  original 
is  produced  and  proven  in  common  law  form  upon  the 
trial,  and  that  the  person  resisting  the  claim  under  the 
will  is  entitled  to  the  production  of  the  original  if  it  be 
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I  in  existencey  and  he  thinks  it  will  facilitate  his  defence ;  but 

before  he  can  ask  forthis,  he  must  saggest  that  a  fraud  has 
been  committed  in  the  drawing  or  obtaining  the  will,  or 
that  there  is  some  irregularity  in  the  execution  or  attes- 
tation thereof. 

Then  the  court  committed  no  error  in  hcRring  proof  on 
the  part  of  the  defence  in  this  case,  attacking  the  validity 
of  the  will,  and  the  rights  of  the  lessor  of  the  plaintiff 
under  it,  provided  the  proof  be  legal,  the  reception  of 
which  was  warranted  by  the  law  of  evidence. 

This  brings  us  to  the  second  inquiry.  Is  the  proof  which 
was  received  on  the  trial  of  this  case  in  the  Circuit  Court 
legal  proof? 

This  branch  of  the  case  subdivides  itself  into  two  proposi- 
tions. First:  whether  the  hearsay  testimony  of  Hugh  Rogan, 
a  subscribing  witness  to  the  will,  as  detailed  by  the  wit- 
nesses, 6.  Rogan  and  Gen.  William  Hall,  is  legal  evidence 
in  this  case ;  and,  Second^  whether  the  evidence  as  to  the 
intention  of  the  testator  to  leave  his  lands  to  his  sons,  with 
the  exception  of  a  small  tract  to  each  of  his  daughters,  as 
the  same  has  been  adduced,  is  legal  for  the  purpose  of 
changing  the  phraseology  of  his  will,  so  as  to  insert  the 
word  sons,  in  the  place  of  the  word  children ;  or  for  the 
purpose  of  striking  out  the  clauses  by  which  his  real 
estate  is  devised  to  his  children,  and  thus  leave  him  in* 
testate  as  to  all  his  lands,  other  than  the  small  tracts 
disposed  of  to  his  daughters,  whereby  his  sons  will  take 
by  inheritance  the  great  mass  of  his  real  estate  ? 

1st.  Is  the  hearsay  evidence  of  Hugh  Rogan  legal  evi- 
dence? We  think  most  clearly  upon  principle,  that  it  is 
not.  The  circuit  judge  held  that  it  was  only  legal  for  one 
purpose,  that  of  impeaching  or  weakening  the  evidence  of 
Rogan,  whom  ho  holds,  as  a  subscribing  witness  to  the  will. 
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to  have   sworn  in  the  estimation  of  the  law   upon  the 
probate  in  the  County  Court,  that  the  paper  produced  was 
the  will  of  Anthony  Bledsoe,  and  whose  testimony  to  this 
effect  he  holds  to  be  impeached  by  his  admissions,  that  at 
the  time  the  will  was  executed,  certain  instructions  were 
given  by  the  testator  for  the  preparation  of  the  will,  which 
were  not  pursued  by  the  draftsman,  and  from  which  it  may 
result  that  the  paper  proven  is  not  the  testator's  will  in  law. 
Strange  reasoning  this !    The  witness,  says  the  judge,  has 
sworn  that  the  paper  proven  in  the  County  Court  was  the 
will  of  Anthony  Bledsoe.    He  was  a  bold  witness  if  he 
so  swore.     He  must  have  sworn  to  the  law  as  well  as  to 
the  fact.    It  is  not  the  signing  of  the  will  that  necessarily 
makes  it  the  will.    It  may  very  well  be  signed^and  published 
as  a  will,  and  yet  be  no  will.    It  is  so  contended  in  this  very 
case  ;  for  this  will  was  signed,  published,  and  attested  in  all 
due  form,  and  yet  it  is  most  strenuously  contested  and  insisted 
upon  that  it  is  not  the  will  of  Anthony  Bledsoe ;  and  yet 
the  judge  of  the  Circuit  Court  will  hold  that  Rogan  swore 
that  it  was  his  will,  and  that  he  is  to  be  discredited  by  his 
statements  and  admissions ;  that  certain  things  took  place 
in  relation  to  its  execution  which,  in  law,  forbid  it  to  be 
considered  his  will.    The  reasoning  of  the  judge  upon  this 
subject  is  too  refined  and  metaphysical ;  and,  moreover,  it 
assumes  the  existence  of  the  fact  upon  which  the  legality 
of  the  hearsay  proof  rests,  viz,  that  the  paper  purporting  to 
be  the  will  of  Anthony  Bledsoe  was  not  his  will ;  the  very 
fact  then  under  examination,  and  in  support  of  which  the 
hearsay  testimony  was  received.    The  assumption  is,  not 
only  that  Rogan  swore  that  the  paper  was  Bledsoe's  will, 
but  that,  in  point  of  fact,  it  was  not ;  for,  if  it  were,  then 
Rogan  had  sworn  truly,  and  there  is  nothing  to  impeach 
his  testimony.    If  the  jury  had  found  that  the  paper  was 
the  will  of  Bledsoe,  then  the  Iftarsay  testimony  of  Rogan 
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was  illegal;  otherwise  not.  This  is  absurd.  The  judge 
had  in  his  mind  a  different  case  altogether,  we  apprehend. 
If  Rogan  had  sworn  in  the  County  Court  that  he  saw 
Bledsoe  execute  the  paper  as  his  last  will  and  testament, 
and  it  could  have  been  proven  that  he  had  been  afterwards 
heard  to  say  that  he  never  saw  him  sign  it,  then  there 
would  have  been  much  reason  in  the  position  to  have  been 
then  assumed  in  favor  of  the  validity  of  the  proof. 

In  point  of  fact,  Rogan  can  only  be  held  to  have  sworn 
upon  the  probate  of  the  will  in  the  County  Court,  that  he 
saw  Bledsoe  sign,  or  heard  him  acknowledge  it;  for  this 
is  all  the  law  requires  upon  such  probate.  A  witness  is 
never  asked  in  such  case  to  swear  that  it  is  the  will  of  the 
testator.  .  Indeed,  a  witness,  at  the  time  of  his  attestation, 
need  not  kcow  any  thing  of  the  contents  of  the  will. 

Swinburne  considers  it  an  advantage  of  a  written  testa- 
ment that  the  testator  has  thereby  an  opportunity  of 
concealing  the  contents  from  the  witnesses,  which  he 
cannot  do  when  he  makes  a  nuncupative  will.  For,  says 
he,  (after  enumerating  many  of  the  motives  which  may 
rationally  influence  the  testator  to  keep  those  in  expectancy 
ignorant  of  his  last  disposition,)  ^  in  these  and  the  like  cases 
after  the  testator  has  written  his  will  with  his  own  hands, 
or  procured  some  other  to  write  the  same,  he  may  close  up 
the  writing  without  making  the  witness  privy  to  the  con- 
tents thereof  ;*'  nor,  continues  he,  ''is  the  instrument  the 
less  available  because  the  witnesses  do  not  know  what  is 
contained  inthe  same,  in  case  they  be  able  to  prove  the 
identity  of  the  writing."  Swinburne  on  Wills,  part  1,  sec.  11. 

And  this  is  equally  so,  says  Mr.  Roberts  in  his  treatise 
upon  the  statute  of  Frauds  and  Perjuries,  309,  since  that 
statute  as  before.  This  shows  how  absurd  it  would  be 
to  ask  a   witness  to  swear  to  any  thing  but  the   signing 
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and  publication  of  the  will.    If  he  knows  not  the  contents, 
he  can  swear  to  nothing  in  relation  to  them. 

This  error  of  the  judge  no  doubt  prejudiced  this  case 
very  greatly  with  the  jury,  for  it  was  the  means  of  getting 
before  the  jury  the  statement  of  Isaac  Bledsoe  and  his  wife 
in  relation  to  the  intention  of  Anthony  Bledsoe  to  bequeath 
his  lands  to  his  sons  and  not  to  his  children,  and  although 
he  instructed  the  jury  that  they  were  not  to  regard  these 
heresay  statements  as  substantive  proof  of  the  fact   to 
which  they  related,  and  only  to  look  upon  them  in  con- 
nection with  admissions  made  by  Rogan  in  relation  thereto, 
as  effecting  his  credibility  as  a  subscribing  witness ;  yet, 
knowing  how  human  nature  is  constituted,  we  can  well 
see  that  the  judge  had  as  well  have  said  to  the  wind, 
"don't  blow,"  and  have  expected  it  would  have  obeyed 
him,  as  to  have  supposed  that  the  jury  could  have  freed 
themselves  from  the  bias  which  the  heresay  statements  of 
the  brother  and  sister  of  the  testator,  who  were  present 
when  the  will  was  made,  and  whose  remonstrances  and 
intercessions  procured  it,  and  which  had  been  detailed  to 
them  by  the  venerable  General  Hall,  veas  so  well  cal- 
culated to  produce. 

Strike  out  of  this  proof  the  statements  of  Isaac  Bledsoe 
and  wife,  and  the  hearsay  evidence  of  Rogan,  all  of  which 
is  clearly  illegal,  and  there  is  no  proof  of  the  testator^s 
intention  to  leave  his  lands  to  his  sons,  and  not  to  his 
children,  save  that  of  Mrs.  Read,  and  it  would  be  found 
exceedingly  difficult,  upon  her  uncorroborated  proof,  con* 
sidering  her  age  at  the  time  the  transaction  took  place, 
and  all  the  circumstances  attending  it,  to  establish  the  fact 
that  the  ^ord  children  was  substituted  in  the  will  for  the 
word  sons,  and  that  this  was  done  in  violation  of  the  directions 
of  the  testator,  and  that  he  signed  the  will  without  being 
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aware  of  this,  and  supposing  that  the  word  sons  had  been 
introduced  in  pursuance  of  instructions. 

This  reverses  the  judgment  which  has  been  rendered 
in  this  case  in  the  court  below,  and  here  we  might  rest  it, 
but,  inasmuch  as  the  case  depends,  in  a  very  great  degree, 
upon  the  proper  solution  of  the  second  proposition  of  this 
branch  of  the  subject,  we  will  proceed  to  discuss  it  not- 
withstanding its  inherent  difficulties. 

2d.  Is  the  evidence  as  to  the  intention  of  the  testator 
to  leave  his  lands  to  his  sons,  with  the  exception  of  a 
small  tract  to  each  of  his  daughters,  as  the  same  has  been 
adduced,  legal,  for  the  purpose  of  changing  the  phraseology 
of  the  will,  so  as  to  insert  the  word  sons,  in  the  place  of 
the  word  children,  or,  for  the  purpose  of  striking  out  the 
clauses  by  which  his  real  estate  is  devised  to  his  children, 
and  leave  him  intestate  as  to  all  his  lands,  other  than 
the  small  tracts  devised  to  his  daughters,  whereby  his  sons 
will  take  by  inheritance  the  great  mass  of  his  real  estate  ? 

Before  entering  into  a  discussion  of  this  subject,  let  us 
ascertain  with  precision  what  the  proof  really  is  upon  the 
subject — ^the  intent  of  it,  and  the  value  of  it,  freeing  the 
case  from  all  irrelevant  and  illegitimate  evidence  which 
has  served  to  obfuscate  it,  and  confuse  the  mind  in  relation 
to  it  It  has  been  seen  that  we  exclude  from  the  con- 
sideration of  the  case  all  the  proof  relating  to  the  state- 
ments said  to  have  been  made  in  relation  to  the  transaction 
by  Hugh  Rogan,  and  all  the  statements  of  Isaac  Bledsoe 
and  wife,  as  detailed  by  General  Hall.  This  then  leaves 
nothing  but  the  proof  as  given  by  Mrs.  Mary  Read  to  be 
considered  of;  the  testimony  of  Margaret  Desha,  amount- 
ing to  nothinz  but  her  own  impressions  as  to  the  proper 
construction  of  the  will  and  the  intentions  of  tne  testator, 
and  as  such  are  of  no  value  whatever.    Mrs.  Read,  as  we 
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have  beretofbre  stated  in  this  opiiuoii«  proves  that  her 
father  and  mother  suggested  to  Anthony  Bledsoe  the  pro* 
priety  of  making  a  will  in  order  to  give  his  daogbters  some 
land,  to  which  he  replied  that  he  would  make  a  will  if 
any  body  would  write  it,  and  that  he  wanted  his  Kentucky 
and  Holston  lands  sold  to  raise  and  educate  his  children ; 
that  his  daughters  should  have  a  small  tract  of  land  to  be 
assigned  them  at  the  discretion  of  his  executors,  the 
balance  of  his  lands  for  his  sons,  and  the  negroes  for  his 
wife  for  life,  and  then  to  be  divided  equally  amongst  his 
children ;  that  the  will  was  written  by  Clendening ;  that 

I 

she  saw  him  writing  it,  and  heard  Anthony  Bledsoe 
dictating  it,  but  did  not  understand  what  he  said,  and  that 
she  does  not  know  that  the  will  ^&s  read  over  to  him  after 
it  was  vmtten.  This  is  the  substance  of  her  proof  in  rela- 
tion to  this  transaction,  and  amounts  in  still  fewer  words 
to  this  and  no  more :  **  a  short  time  before  the  will  was 
written,  she  heard  the  testator  say  he  wanted  his  daughters 
to  have  a  small  tract  of  land,  the  balance  for  his  sons.'' 
And  it  is  now  proposed,  upon  this  proof,  materially  to 
change  the  will,  which  directs  his  estate,  both  land  and 
negroes,  to  be  equally  divided  among  the  testator's  children, 
either  by  striking  out  the  word  children,  and  inserting  the 
word  sons,  or  by  striking  out  the  whole  clause  of  the  will, 
as  having  been  made  against  the  testator's  instructions, 
and  inserted  without  his  knowledge :  and,  therefore,  con- 
8titutii!g  no  part  of  the  will.  Can  this  be  done  t  that  is 
the  question.  The  power  of  courts  to  hear  parol  testi- 
mony, to  contradict,  add  to,  or  explain  written  instruments, 
has  been  a  fruitful  theme  of  discussion  in  the  courts  of 
Great  Britain  and  the  United  States.  The  books  are  full 
of  adjudged  cases  upon  the  subject.  They  are  compli 
eated,  and,  in  but  too  many  instances,  contradictory  in  their 
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principles,  and  it  is  exceedingly  difficult  to  arrange  and  har- 
monise them.  Such  an  attempt,  in  our  opinion,  would  not  only 
be  impossible,  but  be  absurd.  We  design  no  more  than  to 
mako  such  an  examination  as  will  enable  us  to  lay  down  a 
few  general  principles  upon  the  subject — such  as,  in  our 
judgment,  will  be  sufficient  for  the  determination  of  the 
case  under  consideration ;  and,  in  doing  so,  we  shall  con- 
fine ourselves  principally  to  cases  of  wills. 

Mr.  Roberts,  in  his  treatise  upon  the  statute  of  Frauds 
and  Perjuries,  page  808,  says:  ^The  loose  constructions 
of  the  statute  of  wills  affording  such  facilities  to  designing 
persons  of  practicing  upon  the  weakness  of  men  on  the 

< 

bed  of  sickness,  or  of  forging  testaments  and  supporting 
them  by  perjury  when  the  lips  of  the  party  were  closed 
forever,  invited  the  legislature  to  interpose  some  addi- 
tional guards  for  the  protection  of  these  last  and  most 
interesting  dispositions  of  property.  By  the  statute  of  20th 
Charles  2d,  ch.  3,  it  was,  therefore,  enacted  that  all 
devises  and  bequests  of  any  land  or  tenements  devisable 
either  by  force  of  the  statute  of  wills,  or  by  that  statute* 
OT  by  force  of  custom,  shall  be  in  writing,  signed  by  the 
party  so  devising  the  same,  or  by  some  other  person  in  his 
presence,  and  by  his  exprsss  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  said  devisor  by  three 
or  four  credible  witnesses,  or  else  they  shall  be  utterly 
void  and  of  none  effecf 

This  statute,  it  has  been  held,  is  not  in  force  in  this 
State ;  but,  then,  most  of  its  provisions  are  re-enacted  in 
different  statutes  passed  by  the  legislature  of  North  Car- 
olina and  Tennessee,  and  that  in  relation  to  wills  by  the 
act  of  1784,  ch.  22,  sec.  11,  which  provides  as  follows: 
'*  Whereas,  wills  and  testaments,  which  ought  to  be  the 
most  solemn  and  best  considered  acts  of  a  man's  life,  are, 
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in  too  many  instances,  the  most  indiscreet,  and  from 
weakness  of  body  and  mind,  and  the  undue  influence  of 
those  about  them,  and  from  an  omission  of  due  ceremonies, 
the  true  intentions  of  the  testator  are  frustrated,  and  in- 
justice done  to  those  for  whom  he  meant  especially  to 
provide.  No  last  will  or  testament  shall  be  good  or  suf- 
ficient, either  in  law  or  equity,  to  convey  or  give  any  estate 
in  lands,  tenements,  or  hereditaments,  unless  such  last  will 
shall  have  been  written  in  the  testator's  life-time  and 
signed  by  him  or  some  other  person  in  liis  presence  and 
by  his  direction,  and  subscribed  in  his  presence  by  two 
witnesses  at  least,  no  one  of  whom  shall  be  interested  in 
the  devise  of  said  lands." 

This  is  a  re-enactment  of  the  statute  of  29th  Charles 
II  upon  this  subject;  and,  therefore,  the  decisions  of  the 
English  Courts  in  relation  to  the  execution  and  proof  of 
wills  under  that  statute,  are  to  be  considered  of  great 
weight  in  investigations  of  a  like  character  under  our 
statute. 

Seeing  with  what  anxiety  the  disposition  of  real  estate 
by  will  is  guarded  against  frauds  and  mistakes — with 
what  form  and  ceremony  wills*  for  that  purpose  are  re- 
quired to  be  executed — ^it  is  not  to  be  wondered  at,  but 
on  the  contrary  to  be  expected,  that  any  attempt  to  add 
to,  subtract  from,  or  vary  them,  when  once  so  executed,  by 
parole  testimony  would  be  looked  at  with  extreme  jealousy 
and  greatly  discouraged.     And  so  we  accordingly  find  it. 

The  same  excellent  elementary  writer  before  quoted, 
Mr.  Roberts,  in  the  same  W(»rk,  at  page  10,  observes:  ''But, 
though  the  ceremonies  of  writing  and  signing  have  in  a 
multitude  of  cases  been  made  necessary  by  the  statute  of 
frauds,  and  the  law,  since  the  passing  of  the  act,  has 
entertained  a  greater  jealousy  of  any  attempts  to  add  to 
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or  alter  the  effect  of  a  written  instrument  by  parol  tes* 
timony,  yet  the  common  law,  \a  laying  so  much  stress 
upon  the  consideration  of  contracts,  has  not  overlooked 
the  propriety  and  importance  of  guarding  the  chastity  of 
written  instruments;  and  it  was  held  before  the  act  of 
Charles  the  II  superadded  its  positive  restraint,  that  a 
writing,  whether  under  seal  or  not,  was  not  to  be  added 
to,  controlled,  or  contradicted  by  unwritten  words. 

Thus,  it  was  observed  by  Justice  Dyer,  in  Britt  vs.  Regden^ 
Plow.  Com.,  345,  "  that  men's  deeds  and  wills,  by  which 
they  settle  their  estates,  are  the  laws  which  private  men 
are  allowed  to  make,  and  they  are  not  to  be  altered 
even  by  the  king  in  his  courts  of  law  or  conscience. 
We  must  take  it  as  we  find  it.'*  And  it  was  said,  since 
the  statute,  by  Lord  Hardwick,  in  2d  Atk.,  384,  *'  that  it  is 
not  only  contrary  to  the  statute,  but  to  common  law  to 
add  any  thing  to  a  written  agreement  by  parol  evidence," 

The  same  author  says  further  in  continuance:  "The 
statute  of  29th  Charles  the  II  has  enhanced  the  duty  of 
caution  in.  admitting  verbal  testimony  to  add  to  or  alter 
written  instruments  in  the  cases  falling  within  its  provi- 
sions. And  it  should  seem,  that  if  at  common  law  when 
writing  was  not  necessary  to  the  validity  or  proof  of  the 
contract,  courts  were  so  cautious  of  permitting  parol 
evidence  to  vary  or  control  its  import,  a  more  abundant 
reason  for  the  same  caution  arises  out  of  the  statute  of 
frauds,  which  has  rendered  certain  contracts  remediless 
at  law  without  writing." 

Another  excellent  elementary  writer,  Mr.  Jarmon,  in 
his  treatise  upon  wills,  vol.  1,  page  349,  says :  *'  As  the  law 
requires  wills  both  of  real  and  personal  estate,  (with  an 
inconsiderable  exception,)  to  be  in  writing,  it  cannot  con- 
sistently with  this  doctrine  permit  parol  evidence  to  be  ad- 
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docedy  either  to  contradict,  add  to,  or  explain  the  contents  of 
saoh  will.  And  the  principle  of 'this  rule  evidently  demands 
an  inflexible  adherence  to  it,  even  where  the  consequence 
is  the  partial  or  total  failure  of  the  testator's  intended 
disposition,  for  it  would  have  been  of  little  avail  to  require 
that  a  will  ab  origine  should  be  in  writing,  or  to  fence  a 
testator  round  with  a  guard  of  attesting  witnesses,  if,  when 
the  written  instrument  failed  to  make  a  full  and  explicit 
disclosure  of  his  scheme  of  disposition,  its  deficiencies 
might  be  supplied,  or  its  inaccuracies  corrected,  from 
extrinsic  sources.  No  principle  connected  with  the  law 
of  wills  is  more  fully  established,  or  more  familiar  in  its 
application,  than  this ;  and  it  seems  to  have  been  acted 
upon  by  the  judges  as  well  of  early  as  of  later  tiijies  with 
a  cordiality  and  steadiness  which  shows  how  entirely  it 
coincided  with  their  own  views.  Indeed,  it  was  rather  to 
have  been  expected  that  judicial  experience  should  have 
the  effect  of  impressing  a  strong  conviction  of  the  evil  of 
offering  temptation  to  perjury.'' 

The  remarks  of  these  elementary  authors  ^re  so  just, 
so  consonant  with  reason  and  a  correct  administration  of 
justice,  and  so  well  supported  by  authority,  that  we  quote 
them  with  decided  approbation.  It  is  not,  however,  to  be 
understood,  that  no  such  evidence  is,  in  any  case,  to  be 
admitted,  for  it  has  long  been  held  too  late,  so  to  say ;  for  in 
repeated  instances  the  judges  have  been  called  upon  for  the 
exercise  of  a  sound  discretion  in  establishing  sound 
criteria  for  its  rejection  or  admission ;  and,  accordingly, 
divers  exceptions  have  been  made  to  the  general  rule 
excluding  such  testimony;  but  great  caution  has  always 
been  observed  in  the  creation  of  these  exceptions,  and  in 
their  application,  experience  having  most  generally  shown 
that  any  serious  departure  from  a  strict  adherence  to  the 
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requirements  of  the  statute,  has  been  productive  of  mis- 
chief and  not  unfrequently  of  regret  on  the  part  of  courts 
that  it  had  been  allowed.  It  is  not,  therefore,  to  be 
expected  that  this  court  will  create  any  new  exception 
to  this  general  rule,  or  that  it  will  not  be  strict  in  the 
application  of  those  which  have  already  been  made. 

It  is  not  our  design  to  attempt  to  show  what  these 
exceptions  are,  which  have  been  allowed  by  the  courts 
upon  this  subject,  for  it  would  require  a  treatise  to  do  so, 
and  we  only  intend  to  specify  such  as  are  or  may  be 
considered  as  applicable  to  the  case  now  under  con- 
sideration, and  also  a  few  principles  adjudged  not  to  be 
exceptions  to  the  rule,  and  which  we  think  may  be 
necessary  for  the  elucidation  of  the  subject. 

Mr.  Roberts,  in  his  treatise  before  referred  to,  page  11, 
says :  *'  The  rule  of  distinction  commonly  resorted  to  in 
these  cases,  turns  upon  the  tendency  of  such  evidence  to 
contradict,  vary  or  add  to,  or  only  to  explain  and  elucidate 
an  instrument.  A  rule  very  good  and  intelligible,  and  if 
not  universally  of  easy  application,  yet  fully  adequate 
to  the  solution  of  a  great  majority  of  the  cases.  Its  ap- 
plication is  well  illustrated  in  the  case  of  King  vs.  The 
Inhabitants  of  London^  8  Term  Rep.,  379.  The  question 
in  this  case  was,  whether  the  written  agreement  should 
be  considered  as  a  contract  of  hiring  and  service,  or  a 
contract  of  apprenticeship,  such  agreement  not  having  the 
word  apprentice  in  it,  but  beginning  with  the  following 
words :  '^I,  J.  M.,  do  agree  with  J.  C.  to  serve  him  three 
years  to  learn  the  business  of  a  carpenter."  The  court 
permitted  parol  evidence  to  show  that  the  pauper  paid  a 
premium  to  be  taught  the  trade,  and  was  not  to  be 
employed  in  any  other  work  than  that  of  a  carpenter. 
For  this  parol  evidence  was  not  offered  to  contradict  the 
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written  agreement,  but  to  ascertain  an  independent  fact, 
the  instrument  being  equivocal  without  that  explanation. 
But  the  case  of  Hampshire  vs.  Pierce^  2d  Vesey,  216, 
determined  at  the  rolls  by  Sir    John   Strange,    sets   this 
distinction  in  perhaps  a  clearer  light  than  any  other  to 
be  found  in  the  books.    It  is,  in  substance,  as  follows :  A 
testatrix  by  her  will  gave  two  legacies,  the  one  of  100/., 
the  other  of  300/.,  in  the  following  manner :  "  I  give  and 
direct  100/.  to  be  paid  by  my  trustees  to  the  four  children 
of  my    late   cousin,   Elizabeth    Bamfield,    equally  to  be 
divided  between  them ;  if  any  or  either  of  them  should 
happen  to  die  under  twenty-one,  or  unmarried,  their  share 
or  shares  shall  go  to  the  survivors  of  them."    The  other 
le«^acy  was  worded  as  follows:  '*!  further  give  unto  the 
children  of  my  late  cousin,  Elizabeth  Bamfield,  300/."    At 
the  time  of  making  the  will,  there  were  two  children  of 
Elizabeth  Bamfield  by  Poddlecomb,  her  first  husband,  and 
four  by  Bamfield,  and  all  the  six  survived  the  testatrix. 
It  was  insisted  that  parol  evidence  should  be  read  to  show 
that  the  testatrix  meant  the  four  children  by  the  second 
husband  in  both  the  above-mentioned  bequests.    But  the 
Master  of  the  Rolls  observed,  that  the  two  parts  of  the 
case  fell  under  quite  a  different  consideration :    that  he 
had  always  taken  the  distinction,  as  to  admitting  parol 
evidence,  to  be,  that  in  no  instance  it  should  be  admitted 
in  contradiction  to  the  words  of  the  will ;  but,  if  the  words 
of  a  will  were  doubtful   and  ambiguous,  so  that  unless 
some  reasonable  light  vrere  let  in,  it  would  fall  to  the 
ground,  any  thing  to  explain  not  to  contradict  the  will, 
was  always  admitted.    As  to  the  100/.  legacy,  there  were 
six  children,   and  though   it  were  not  material  whether 
they  were  by  one  husband  or  another,  yet  it  was  a  proper 
ground  to   admit   an  explanation   upon   as   to  what  four 
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children  were  meant.  But,  as  to  the  300/.,  the  devise  was 
so  expressed  as  to  take  in  the  whole  of  the  children,  the 
will  was  positive  as  to  that,  and  there  was  no  ambiguity 
at  all. 

Parol  testimony  is  admissible  to  explain  ambiguities; 
bnt  in  analogy  to  the  principle  on  which  parol  evidence 
is  admitted  to  explain,  but  not  contradict  or  enlarge  the 
import  or  expression  of  an  instrument  of  writing,  a  dis- 
tinction runs  through  the  cases  between  latent  and  patent 
ambiguities. 

Mr.  Roberts,  at  page  15  of  his  work  upon  the  statute 
of  frauds,  defines  a  latent  ambiguity  to  be,  where  the 
equivocality  of  expression,  or  obscurity  of  intention  does 
not  arise  from  the  words  themselves,  but  from  the  am- 
biguous state  of  extrinsic  circumstances  to  which  the 
words  of  the  instrument  refer,  and  which  is  susceptible 
of  explanation  by  the  mere  development  of  extraneous 
facts,  without  altering  or  adding  to  the  written  language, 
or  requiring  more  to  be  understood  thereby  than  will 
fairly  comport  with  the  ordinary  or  legal  sense  of  the  words 
and  phrases  made  use  of.  He  defines  a  patent  ambiguity 
to  be  one  produced  by  the  uncertainty,  contradictoriness, 
or  deficiency  of  the  language  of  an  instrument,  -  so  that 
no  discovery  of  facts,  or  proof  of  declarations,  can  restore 
the  doubtful  or  smothered  sense  without  adding  ideas 
which  the  actual  words  will  not  themselves  sustain. 
And  he  observes  that  it  follows  from  this  explanation  that 
the  statute  of  frauds,  which,  in'this  particular,  is  declarative 
and  corroborative  of  the  rule  of  the  common  law,  virtually 
forbids,  in  the  cases  within  its  provisions,  the  resort  to 
extrinsic  proof  in  those  instances  wherein  the  ambiguity  is 
patent,  and  only  admits  it  in  those  cases  in  which  the  ambi- 
guity is  latent ;  and,  in  such  cases,  the  object  of  the  collateral 
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testimony  is  only  by  a  comparison  of  the  words  of  the 
instrument  with  external  circumstances»  whether  consisting 
of  facts  or  declarations,  to  attach  a  meaning  and  applica- 
bility to  expressions  within  the  limits  of  their  grammatical 
or  legal  acceptation.  The  statute  seems  in  no  danger  of 
violation  by  the  admission,  for  these  purposes,  of  this 
species  of  evidence. 

The  instances  most  frequently  chosen  as  examples  of 
a  latent  ambiguity  are  in  relation  to  the  person  and  the 
thing :  as  if  there  be  a  devise  to  a  person  of  the  same 
name,  with  another  without  any  specification  appearing 
upon  the  face  of  the  will  to  designate  the  real  object  of 
the  testator's  bounty, — this  is  a  latent  ambiguity  as  to 
the  person.  If  a  testator  devise  his  manor  of  S.  to  A.  B., 
and  has  two  manors.  North  S.  and  South  S.  this  is  a  latent 
ambiguity  as  to  the  thing.  As  these  ambiguities  are 
generated  by  facts,  so  they  may  be  removed  by  a  further 
investigation  of  facts  or  matter  extrinsic.  Hut  if  these 
ambiguities  occur  in  the  wording  of  the  will,  pro- 
ducing a  palpable  uncertainty  upon  its  face,  extrinsic 
evidence  cannot  remove  the  difficulty,  without  putting 
new  words  into  the  mouth  of  the  testator ;  which  in  efiect 
would  be  to  make  a  will  for  him. 

It  is  not  intended  to  insist  that  the  distinction  thus  drawn 
and  the  practice  upon  it,  is  of  universal  application,  for, 
as  has  been  observed  by  the  same  author  so  frequently 
quoted,  page  20,  N.  9,  "Though  the  ambiguity  which 
is  raised  by  a  state  of  facts  dehors  the  instrument  is 
called  a  latent  ambiguity,  and  that  which  is  produced 
merely  by  the  words  of  the  instrument  is  denominated 
a  patent  ambiguity  and  it  is  generally  said  with  truth 
that  the  species  of  ambiguity  last  mentioned  excludes 
and  the  former  admits  parol  and  extrinsic  evidence:  yet, 
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upon  a  close  attention  to  the  examples  in  the  books  we 
shall  fiSd  that  the  discriminating  line  is  very  difficult  to 
be  drawn  in  many  instances,  and  we  shall  be  forced  to 
allow  that  there  is  an  ambiguity  answering  to  the  terms 
of  the  description  of  a  latent  ambiguity  which  nevertheless 
partakes  of  the  character  and  consequences  of  an  ambi- 
guity patent 

Thus,  if  by  reference  to  external  circumstances  the 
Intention  of  the  framers  of  or  parties  to  an  instrument  is 
not  only  thrown  into  doubt,  but  the  language  used  becomes 
irreconcilable  and  contradictory,  so  as  to  become  incapable 
of  expressing  any  intention  with  certainty:  this  sort  of 
ambiguity,  whether  denominated  patent  or  latent  is  such 
as  will  not  yield  to  any  evidence  of  extraneous  and  col- 
lateral declarations. 

So  it  must  be  allowed  that  the  rule  of  admitting  parol 
evidence  in  the  case  of  an  ambiguity  latent,  and  rejecting 
it  when  offered  to  expound  an  ambiguity  patent,  becomes, 
to  use  Mr.  Roberts'  words,  a  little  unsteady  in  its  appli- 
cation. For  where  a  testator  gives  a  legacy  to  Mr.  6. 
parol  evidence  is  admissible  to  show  who  Mr.  6.  is,  and 
it  is  not  easy  to  show  that  tlie  ambiguity,  which  this 
imperfect  description  creates,  is  not  an  ambiguity  arising 
upon  the  face  of  the  will,  and  as  such  an  ambiguity  patent. 

And  I  think,  continues  Mr.  Roberts,  that  it  will  be 
more  for  the  credit  of  legal  consistency,  instead  of  strain- 
ing by  any  refinement  of  reasoning,  to  take  such  case 
out  of  the  description  of  an  ambiguity  patent,  to  allow 
that  the  rule  is  flexible  to  the  extent  of  admitting  extrinsic 
evidence  in  a  few  particular  cases  where  the  ambiguity 
though  patent  arises  from  something  short  in  the  expression 
or  designation  of  the  objects  of  the  testator's  intention 

and  is  of  a  nature  calculated  to  receive  an  easy  explanation. 
20 — ^vouix. 
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This  is  as  much  as  we  deem  it  necessary  for  this  case, 

to    say,  in   relation    to  the  reception  of  parol  4)roof,  to 

explain  ambiguities. 
There  is  also  another  class  of  cases  which  it  becomes 

necessary  to  notice  to  a  certain  extent  in  which  ex- 
trinsic evidence  is  admitted  to  prevent  fraad  and  correct 

mistakes. 

Fraud  is  a  subject  of  relief  in  equity,  and  a  bar  at  law, 

to  which  no  solemnities  of  authentication  can  be  opposed, 
and  the  anxiety  of  courts  of  judicature  to  prevent  its 
success,  has,  when  its  existence  is  the  object  of  proof, 
made  extrinsic  and  parol  evidence  admissible;  and  indeed 
the  steps  by  which  the  courts  have  progressively  proceeded 
in  subjecting  written  instruments  to  the  control  of  parol 
proof  are  said  to  have  had  their  commencement  in  fraud. 
Roberts  on  Frauds,  78.  Proof  extrinsic,  will,  therefore, 
be  received  to  show  that  the  testator  had  been  led  into 
the  error  by  the  fraud  and  designing  misrepresentation  of 
persons  attending  his  sick  bed.  On  this  principle  the  evi- 
dence offered  in  the  case  of  Snudt  vs.  Allen,  8th  Tenn.  Rep., 
147,  was  admitted  and  suffered  to  prevail. 

The  facts  of  that  case  are  these :  the  testator  having 
already  made  a  will,  nevertheless,  at  the  request  of  some 
interested  person,  consented  to  make  a  fresh  will,  and 
one  being  proposed  and  presented  to  him  for  execution, 
he  desired  to  be  informed,  whether  that  which  he  was 
called  upon  to  execute,  was  the  same  as  the  former,  and 
upon  being  told  that  it  was,  he  subscribed  it :  but  the 
second  will  appearing  to  be  materially  different  from 
the  first,  it  was  set  aside  upon  the  evidence  of  these 
circumstances  of   imposition  upon  the  testator. 

So  in  the  case  of  Hippesly  vs.  Horner^  Turn,  and  R.,  4S, 
where  a  testator  by  his  will,  dated  in  1800,  devised  his  estate 
to  certain    limitations,  by   a   codicil  made  in  1804,  after 
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empowering  one  of  the  deviseea  for  life  to  make  a  jointure 
and  charge  portions  for  children,  made  certain  variations 
in  the  limitations  of  his  will  and  gave  certain  additional 
powers  of  management  to  his  trustees.  The  bill  charged 
that  the  testator  executed  the  codicil  upon  the  representa- 
tion and  in  the  belief  that  it  contained  nothing  but  powers 
to  the  devisee  for  life  to  make  a  jointure  and  charge 
portions  of  children,  and  prayed  that  it  might  be  set  aside. 
The  facts  charged  were  admitted  by  the  answer.  Issues 
were  directed.  First,  as  to  whether  the  testator  did,  by  a 
paper  writing,  purporting  to  be  a  codicil  to  his  will,  devise 
in  manner  following :  (then  follow  the  words  of  the  codicil 
by  which  only  the  powers  of  jointuring  and  charging 
portions  were  conferred).  Secondly^  whether  the  testator 
did,  by  said  codicil,  devise  in  manner  following,  (here 
was  set  forth  the  remaining  part  of  the  codicil).  The 
jury  found  that  the  part  of  the  codicil  which  was  the 
subject  of  the  second  issue,  did  not  constitute  the  will  of 
the  testator,  and  that  part  of  the  codicil  which  was  the 
subject  of  the  first  issue,  did  constitute  the  will  of  the 
testator.  Whereupon  the  court  declared  that  so  much  of 
the  codicil  as  did  not  constitute  the  will  of  the  testator 
was  void. 

So  much  for  cases  in  which  parol  evidence  will  be 
received  though  there  be  va  written  instrument.  None 
farther  need  be  specified  for  this  case  as  we  think. 

Let  us  now  specify  a  few  in  which  it  will  not  be 
received.  In  the  case  of  Strode  vs.  Lady  FaulJdandf  3 
Chan.  Rep.,  98,  letters  and  oral  declarations  of  the  testator 
were  offered  to  prove  the  intention  to  include  a  reversion 
in  the  words,  ''all  other  my  lands,  tenements,  and 
hereditaments  out  of  settlement,"  and  it  was  unanimously 
agreed  by  the  Lord  Chancellor,  Lord  Chief  Justice,  and 
the  Master  of  the  Rolls,  that  this  kind  of  evidence  could 
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not  be  admitted,  for  that  where  a  will  was  doubtful  and 
uncertain  it  must  receive  its  construction  from  the  words 
of  the  will  itself,  and  no  parol  proof  or  declaration 
ought  to  be  admitted  out  of  the  will  to  ascertain  it. 

So,  in  the  case  of  Brown  vs.  Selwin,  Cas.  Temp. 
Talb.,  a  testator  bequeathed  the  residue  of  his  estate 
to  two  persons,  whom  he  appointed  his  executors,  and 
one  of  them  was  indebted  to  him  by  bond,  it  was  attempted 
to  prove,  J^y  the  evidence  of  the  person  who  drew  the 
will,  that  he  received  the  testator's  instructions  to  release 
the  bond  debt  by  the  will,  but  that  he  refused  to  do  so 
under  the  impression  that  the  appointment  of  the  obligor 
to  be  one  of  the  executors  relinquished  the  debt.  Lord 
Talbot  held  the  evidence  to  be  inadmissible,  and  his 
decree  was  affirmed  in  the  House  of  Lords.  See  also 
the  case  of  Lord  Walpole  vs.  The  Earl  of  Chohnondeley^ 
7   Dur.   and  East,   138. 

So  parol  evidence  is  not  admissible  to  supply  any  clause 
or  word  which  may  have  been  inadvertently  omitted  by 
the  person  drawing  or  copying  the  will.  The  Earl  of 
Newburgh  vs.  The  Countess  of  Newburgh,  5  Madd.  364. 
So  evidence  to  shew  that  by  an  inadvertent  phrase  in 
the  will  the  testator  has  made  a  provision  contrary  to 
his  real  intention,  would  probably  be  rejected.  Roberts 
on  Frauds,  78. 

This  is  as  much  of  the  law,  upon  this  subject,  as  we 
deem  necessary  to  advert  to.  It  will  be  seen  that  it  em- 
braces two  classes  of  cases,  one  in  which  the  parol 
testimony  is  received  or  rejected  in  cases  of  construction 
of  wills,  such  as  proof  to  explain  ambiguities  or  to  give 
a  different  meaning  to  words  and  phrases  used  in  the  will 
from  their  common  acceptation  to  supply  a  clause  or  word 
which  may  have  been  inadvertently  omitted  by  the  person 
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who  drew  the  will ;  the  other  in  which  the  parol  testi- 
mony is  received  upon  an  issue  of  devisavit  vel  non^  or 
upon  a  trial  at  law  involving  that  issue,  and  has  been 
offered  for  the  purpose  of  proving,  that  the  will  or  some 
clause  of  it  had  been  procured  by  a  fraudulent  imposition 
upon  the  testator,  or  that  the  clause  or  clauses  had  been 
introduced  into  the  will  inadvertently  and  contrary  to  the 
intention  and  instructions  of  the  testator,  and  that,  therefore, 
the  instrument  so  executed  was  not  the  will  of  the  testator. 

Now  it  must  be  borne  in  mind  that  where  the  testimony 
is  received  for  the  purpose  of  giving  a  construction  to  the 
will,  the  proof  is  heard  by  the  court  and  determined  upon 
by  the  court,  as  it  is  the  duty  of  the  court  to  construe  the 
will,  but  when  the  proof  is  upon  an  issue  of  devisavit  vel 
non,  it  is  to  be  heard  by  the  jury  whose  duty  it  is  to 
determine  the  question  of   will   or  no  will. 

Let  us  now  apply  the  testimony  of  Mary  Read  to  these 
principles  of  law,  and  see  whether  upon  any  of  them  it 
is  available  for  the  defence. 

It  will  be  recollected  that  she  says  she  heard  the  testator, 
Anthony  Bledsoe,  before  the  will  was  written,  say,  that 
he  wished  his  daughter  to  have  a  small  tract  of  land,  the 
balance  for  his  sons.  Can  this  testimony  be  received  to 
alter  the  will  so  as  to  strike  out  the  word  children,  and 
insert  the  word  sons?  Certainly  not  upon  the  authority 
of  the  case  of  the  Earl  of  Newhurgh  vs.  The  Countess  of 
Newburgh, 

Can  it  be  heard  to  explain  the  ambiguity  in  the  will  ? 
Certainly  not.  Upon  all  the  authorities  upon  the  subject, 
and  because  it  is  not  a  case  of  ambiguity  in  its  proper  sense 
as  it  seems,  but  a  case  of  a  devise  being  partially  void 
for  uncertainty. 

If  we  strike  out  of  the  will  that  portion  of   it  which 
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gives  to  his  daughters  a  small  tract  of  land,  there  is  no 
ambiguity  either  latent  or  patent, — the  will  is  sensible. 

That  clause  we  think  must,  upon  authority,  be  struck 
out  as  being  void  for  uncertainty.  In  the  case  of  Bowman 
vs.  MUlbanky  1  Term,  ISO,  a  devise  in  the  words,  **! 
give   all   to  my  mother,''  was  held  void  for  uncertainty. 

So  a  bequest  by  a  testat<M*  that  a  handsome  gratuity 
should  be  given  to  each  of  his  executors,  is  void  for  un- 
certainty. Jubber  vs.  Jvbber^  9  Sim.,  503.  So  when  the 
intended  subject  matter  of  disposition  consists  of  an 
indefinite  part  or  quantity,  the  gift  necessarily  fails  for 
uncertainty.  On  this  principle  a  bequest  of  some  of  the 
best  of  my  linen,  has  been  held  to  be  void.  Peck  vs. 
Halsey^  2nd  P.  W.,  3  874,  Dow.,  145 ;  1  Jarmon  on  Wills, 
317-18. 

There  then  is  no  ambiguity.  But  lastly,  if  there  were  ? 
upon  an  ambiguity  the  question  is  one  of  construction, 
and  in  this  case  the  proof  has  been  sent  to  a  jury  as  if  it 
were  an  issue  of  demsavit  vel  non* 

Can  the  proof  be  heard  to  alter  the  meaning  of  the 
word  children,  upon  the  ground  that  it  was  inadvertently 
used  for  the  word  sons  7  We  think  clearly  not  upon  any 
principle. 

Can  it  be  heard  to  shew  that  the  will  was  procured  by 
fraudulent  misrepresentation  and  suppression  of  the  tes- 
tator's intention  ?  We  think  not ; — for  there  is  no  pretence 
of  such  fraud  or  suppression.  Can  it  be  heard  to  shew 
that  the  will  was  written  contrary  to  the  testator's  intention 
and  instructions,  and  that  he  signed  it  under  a  mistaken 
supposition  that  it  had  been  drawn  as  he  desired  .and 
directed?  We  think  not; — because  the  proof  does  not 
shew  what  instructions,  if  any,  were  given  for  the  drawing 
of  tlie  will ;  the  witness  merely  saying  upon  this  branch 
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of  the  sabject  that  she  saw  the  draftsman  writing  and 
heard  the  testator  dictating,  but  did  not  know  what  he  said. 
She  does  not  even  know  whether  the  will  was  read  to  him 
after  it  was  written.  How  then  can  it  be  said  that  it  is 
a  case  in  which  the  testator  signed  under  a  mistaken 
belief  that  his  will  had  been  written  in  pursuance  of  his 
intentions  and  instructions,  when  it  was  entirely  different  ? 

In  the  case  of  Hippesly  vs.  Homer  the  charge  of  such 
mistake  and  misapprehension  was  expressly  made  in  the 
bill  and  admitted  in  the  answer. 

To  permit  wills  to  be*  changed  and  materially  varied 
upon  such  loose  proof  of  intention,  would  not  only  be  in 
our  opinion  in  violation  of  all  authority,  but  would  be 
destructive  of  the  safety  of  all  persons  claiming  under 
wills,  and  would  open  the  door  to  perjury  and  fraud,  which 
it  would  be  found  difficult  to  close. 

Then  we  think  that  upon  any  point  in  which  this  case 
can  be  viewed,  the  judgment  of  the  Circuit  Court  is 
erroneous,  and  must  be  reversed,  and  the  case  remanded 
for  a  new  trial. 
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Barrow  vs.  Nashville  and  Charlotte  T.  C. 

1.  Where  a  corporation,  veeted  with  power  to  hold  real  estate  for  specified 
purposes,  purchased  it,  and  used  the  real  estate  for  other  purposes,  such 
abuse  of  power  furnished  no  ground  for  vendor  to  get  a  recission  of  the 
contract  of  sale. 

2.  A  Turnpike  Company  purchased  real  estate  with  the  declared  purpose  of 
establishing  a  gate  and  toll-house  thereupon,  and  the  vendor  sold  it  for  that 
purpose  alone.  The  Company  afterwards  abandoned  that  purpose  and 
rented  the  land  to  a  blacksmith.  The  court  holds,  that  there  being  no 
contract  to  establish  a  permanent  gate  and  toll-house  on  the  land,  and  no 
fraud,  a  court  of  Chancery  would  not  rescind  the  conveyance. 

3.  A  bond  for  title  to  real  estate  was  executed  with  an  understanding  that  the 
estate  should  be  used  lor  a  specked  purpose.  The  vendee,  before  he 
received  a  conveyance  of  the  title,  declared  his  abandonment  of  his  original 
purpose,  and  avowed  his  determination  (o  appropriate  it  otherwise.  It  is 
held  that  an  execution  of  the  conveyance  by  vendor,  with  a  knowledge  of 
this  avowal  was  a  waiver  of  the  understanding  of  the  parties  at  the  time  of 
the  teecution  of  the  title  bond. 

This  is  a  bill,  which  was  filed  in  the  Chancery  Court 
at  Nashville,  by  Mathew  Barrow,  against  the  Nashville 
and  Charlotte.  Turnpike  Company,  praying  a  recission  of 
a  deed,  conveying  an  acre  of  ground  to  said  company, 
executed  by  said  Barrow, 

The  case  was  tried  by  the  Chancellor  on  bill,  answer, 
replication,  and  proof  He  rescinded  the  contract,  and 
the  defendant  appealed. 

jF.  B.  Foggj  for  the  complainant. 
E.  Ewingy  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  to  rescind  a  contract  of  sale,  of  an  acre 
of  land, 

It  appears,  from  the  pleadings  and  proof,  that  the 
defendants,  ,  having  their  gate  No.  1,  near  Nashville, 
already  located,  they,  on  the  20th  May,  1843,  passed  a 
resolution  to  remove  said  gate,  No.  1,  about  a  mile  west 
of  its  location  at  that  time,  and  a  committee  was  appointed 
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to  contract  with  the  complainant  for  land,  on  which  to 
erect  said  gate.  The  committee  applied  to  the  complainant 
to  purchase,  who  agreed  to  sell  them  an  acre  of  land 
near  his  house,  on  which  to  erect  said  gate — for  which 
they  were  to  give  him  one  hundred  dollars.  The 
complainant  remarked  at  the  time  the  bargain  was  made, 
that  he  would  not  sell  an  acre  to  any  one  else. 

The  Turnpike  Company  erected  on  the  land  buildings,  | 

in  which  the  gate-keeper  was  to  live,  and  erected  their 
gate,  at  said  place.  After  the  gate  and  buildings  were 
erected,  the  complainant  became  apprehensive  that  the 
Turnpike  Company  intended  removing  their  gate,  and 
he  insisted  that  the  deed  he  should  make  for  the  land, 
should  contain  a  condition  that  the  gate  was  to  be 
continued  on  said  land ; — and  executed  a  deed  with  such 
condition,  and  placed  it  in  the  hands  of  one  of  the 
Directors,  but  the  Board  of  Directors  refused  to  accept  it. 
Afterwards,  the  complainant  executed  a  deed,  with  a  like 
condition  in  a  memorandum  at  the  foot  of  it,  and  offered 
it  to  the  Superintendent  of  the  road,  who  was  a  Director, 
but  be  refused  to  receive  it  unless  said  memorandum 
were  cut  off,  which  the  complainant  finally  consented 
might  be  done,  and  the  deed  without  condition  was 
received  by  the  company,  and  regularly  proved  and 
registered  ;  whereupon,  the  company  paid  the  complainant 
one  hundred  dollars,  the  consideration  which  had  been 
agreed  to  be  given  for  the  land. 

No  agreement  was  made  by  the  committee  with  the 
complainant,  that  the  gate  should  remain  permanently  on 
the  land  in  question,  nor  did  the^  expect,  at  the  time  of 
its  erection  there,  that  it  should  remain  at  that  place. 
But  the  complainant  stated  when  he  agreed  to  sell  the 
land  for  the  gate,  that  he  would  not  hav^  sold  to  any 
one  else. 
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In  the  month  of  September,  1845,  the  Turnpike  Company 
removed  the  said  gate  to  the  place  where  it  had  been 
erected  previously  to  the  said  purchase,  and  they  rented 
the  buildings  on  said  land  to  a  blacksmith. 

Soon  after  the  removal,  the  defendant  gave  the  corpora- 
tion notice  that  he  wished  to  rescind  the  contract,  and 
pay  them  back  the  hundred  dollars,  and  permit  them  to 
remove  their  buildings.  This  was  refused,  and  the  com- 
plainant brought  this  bill. 

His  Honor,  the  Chancellor,  was  of  opinion,  that  the 
corporation  had  no  power  to  purchase  the  land  of  the 
complainant,  and  ordered  the  deed  to  be  delivered  up  to 
be  cancelled.  The  Turnpike  Company  appealed  to  this 
court. 

1.  It  is  not  now  seriously  contended  that  the  decree 
can  be  supported  upon  the  ground  assumed  by  the 
Chancellor. 

It  is  true  that  the  power  of  this  corporation  to  hold 
real  estate,  is,  by  the  charter,  limited  to  that  which  was 
necessary  to  build  the  road,  and  to  sites  for  the  erection 
of  gates ;  and  that  this  power  had  been  expended  pre- 
viously to  the  erection  of  this  gate ;  but  this  want  of  power 
in  the  corporation  to  contract  for,  and  hold  land,  creates 
no  equity  in  behalf  of  the  vendor  to  rescind  the  contract. 
It  is  a  matter  of  no  concern  to  him  whether  the  corporation 
exceeded  its  powers  or  not.  The  StAte  from  whom  they 
receive  their  existence,  and  by  whose  authority  they 
exercise  their  powers,  may  institute  proceedings  against 
them  for  this  excess  of  power. 

2.  But  it  is  insisted  that  there  was  fraud,  in  holding  out 
to  the  complainant,  that  the  land  was  desired  for  the 
erection  of  a  toll-gate,  which  was  to  be  permanently 
located  there,^when  such  was  not  the  real  intention  of  the 
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company  at  the  time  of  the  purchase:  and  that  the 
complainant  is  annoyed,  and  iojured  by  the  substitution 
of  the  blackbmif h's  shop  instead  of  the '  toll-gate. 

We  readily  comprehend  the  inconvenience  and  annoy- 
ance, the  change  of  occupants  in  this  house  must  occasion 
to  the  complainant,  and  we  caimot  but  wish  that  relief 
could  be  afforded,  without  breaking  down  well-established 
principles  of  equity  jurisprudence.  But,  in  the  first  place, 
although  it  is  true,  the  complainant,  doubtless  believed 
that  the  gate  was  to  be  permanently  kept  at  the  place  he 
was  selling,  yet  it  does  not  appear  that  the  defendants 
did,  or  said  anything  to  induce  that  belief,  except  the 
mere  fact,  of  proposing  to  buy  for  that  particular  purpose, 
and  the  knowledge  of  complainant,  that  they  had  no  right 
to  hold  land  for  any  other  purpose. 

But  this  opinion  of  the  complainant,  however  strongly 
entertained,  and  however  reasonable,  from  the  fttcts,  is 
not  sufficient  to  entitle  him  to  relief,  in  a  court  of  Chancery. 
If  the  defendants  had  improperly  suppressed  any  facts, 
or  falsely  suggested  them,  so  as  to  take  the  confidence  of 
the  complainant,  they  would  have  been  chargeable  with 
fraud.  But  we  do  not  think  the  proof  justifies  that 
conclusion. 

If,  however,  the  facts  of  the  case,  at  the  time  of  the 
purchase,  were  stronger  for  the  complainant  than  we 
think  to  be,  yet  the  subsequent  conduct  of  the  parties,' 
presents  the  case  in  a  light,  which  we  are  constrained  to 
say,  is  conclusive  against  the  complainant. 

Before  he  made  the  deed,  he  was  aware  that  the  gate 
would,  probably,  be  moved,  and  he  was  anxious  to  insert 
a  condition,  in  reference  thereto,  in  the  deed.  To  this, 
the  company  refused  to  agree ;  and  finally,  the  complain- 
ant   made    a    deed   without   condition.     Now,  we   think, 
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that  whatever  condition,  express  or  implied,  might  have* 
been  spoken  of,  or  understood,  at  the  time  of  the  contract, 
such  condition  was  waived  by  the  complainant,  when  after 
much  talk  and  attention  about  it,  he  agreed  to  execute 
an  unconditional  deed.  He  certainly  did  not  execute  that 
deed  under  the  expectation  that  the  company  was  under 
any  obligation  to  continue  the  gate  on  the  land  he  was 
aSout  to  convey. 

Their  entire  conduct,  in  reference  to  the  deed,  forbade 
such  conclusion.  Though  earnestly  pressed  by  him,  they 
uniformly  refused  to  receive  a  deed  with  any  condition 
whatever. 

We,  think,  therefore,  the  complainant  is  entitled  to  no 
relief,  and  the  decree  of  the  Chancellor  will  be  reversed, 
and  the  bill  dismissed,  but  without  costs. 


James  vs.  State. 

A  verbal  gift  of  freedom  to  a  slave,  by  his  master,  does  not  make  him  s 
freeman  and  as  such  subject  him  to  the  penalties  of  the  law,  if  he  retail 
spirituous  liquors  without  license.  He  cannot  be  indicted  till  the  State  has 
given  its  assent  to  his  emancipation  according  to  the  forms  of  law. 

McClendon  said  to  his  slave  James,  that  he  might  go 
and  be  free,  and  James,  acting  as  a  freeman,  sold  spirituous 
liquors  without  license.  For  this  he  was  indicted  in  the 
Circuit  Court  of  Wayne  county,  and  on  trial,  Hardin, 
special  judge,  charged  the  jury,  that  upon  these  facts  he 
was  indictable.  He  was  found  guilty  by  the  jury,  and 
fined  by  the   court.     He  appealed. 

Tinnon^  for  the  plaintiff  in  error. 
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There  is  error  in  the  charge  pf  the  court  to  the  jury. 
The  proof  shows  that  the  defendant  is  a  slave,  the  property 
of  Benjamin  Morrow,  who  purchased  him  August  19,  J  843, 
of  McClendon  and  Franks. 

At  common  law,  the  owner  of  a  slave  might  emancipate 
him  at  pleasure,  nor  was  it  necessary  to  manumit  the 
slave  by  deed  or  other  writing,  but  acts  of  the  owner  in 
paisy  evincing  an  intention  and  wish  to  bestow  freedcnn 
on  the  slave,  by  the  owner,  would  be  sumcient.  Greenlow 
vs.  RawlingSy  3  Hum.  90 ;  Hartsell  vs.  George,  3  Huhh.,  255. 

This  common  law  right  still  exists  in  Tennessee,  subject 
to  the  restrictions  and  conditions  of  the  statutes  upon 
this  subject.  The  act  of  1777  is  in  effect  repealed  by  the 
act  of  1801,  ch.  27,  which  provides  that  the  owner  shall 
prefer  his  petition  to  the  County  Court  of  the  county 
where  they  reside,  setting  forth  an  intention  to  manumit 
the  slave,  as  well  as  the  reason,  and  the  County  Court  is 
vested  with  full  power  to  emancipate  the  slave,  upon 
the  condition  prescribed  by  the  acts;  an  additional  reslrie- 
tion  is  added  by  the  act  of  1831,  ch.  102,  sec.  2.,  C.  &;  N. 
277  and  279. 

The  legislature,  by  these  several  acts,  has  vested  the 
power  in  the  County  Court  to  give  the  assent  of  the  State 
to  the  emancipation  of  a  slave,  as  between  the  slave  and 
his  owner  or  those  claiming  under  him.  It  may  be  suf- 
ficient that  the  b^oier  has  expressed  an  intention  to 
manumit  his  slave,  by  any  paper  writing,  by  deed  or  will 
as  against  the  heirs,  or  his  personal  representatives,  or 
the  maker  of  the  deed.  Hope  vs.  Johnson^  2  Yer.,  123 ; 
vide  557  ;  McCullough  vs.  Moore j  9  Yer.,  305 ;  Hinkle  vs. 
Hamilton^  3  Hum.,  569 ;  Howard  et  als.  vs.  Clemons  et  als., 
5  Hum.,  368.  But  the  assent  of  the  owner  does  not  make 
the  slave  free,  because  the  consent  of  the  State  must  be 
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given  as  required  by  the  statutes — ^antil  this  is  done  the 
slave  has  but  an  imperfect  right  of  freedom,  and  to  a  full 
and  complete  emancipation,  the  assent  of  the  County 
Court,  or  by  the  Chancellor  in  the  special  cases  provided 
for  by  the  act  of  1828,  ch.  29,  sec.  1  ;  vide  6  Yer.,  119-128 
and  1 16 ;  8  Hum.  569 ;  7  Hum.,  388 ;  Meigs,  574. 

^REEN,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court 
of  Lawrence  county  for  selling  spirituous  liquors  without 
license. 

The  fact  of  selling,  as  charged  in  the  indictment,  was 
proved.  The  defendant  then  proved  by  Benjamin  Morrow, 
that  the  defendant  was  a  negro,  and  was  a  slave  of  the 
witness, — Shaving  been  perchased  from  Nathan  McClendon 
and  George  W.  Franks,  for  the  price  of  two  hundred 
dollars; — ^that  after  said  purchase,  and  about  twelve 
months  before  the  trial,  witness  had  said  to  defendant 
that*  he  might  go  and  be  free,  and  from  that  time  he  had 
been  acting  as  a  fVeeman;  but  witness  had  executed  no 
writing  securing  to  the  defendant  his  freedom,  nor  had 
he  made  any  application  to  the  County  Court  for  that 
purpose. 

The  court  charged  the  jury,  in  substance,  that  if  the 
master  of  the  defendant,  had  verbally  consented  that  he 
should  be  free, — such  consent  conferred  such  qualified 
right, to  freedom,  as  would  make  him  answerable  for  his 
misdemeanors  by  indictment;  that  no  writing  from  his 
master,  conferring  freedom,  or  application  to  the  tribunals 
of  the  State,  for  emancipation,  were  required  in  order  to 
render  him  liable  for  a  misdemeanor,  by  indictment.  The 
jury  found  the  defendant  guilty,  and  he  appealed  to  this 
court. 
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The  only  qaestion  here  is,  whether  upon  this  proof,  the 
plaintiff  in  error  is  indictable  for  a  misdemeanor,  as  a 
freeman.  And  we  think  he  is  not.  It  is  true,  as  his 
Honor  told  the  jury,  this  negro  has  an  incomplete  right 
to  his  freedom,  so  that  his  ma.ster  could  not  re-assert  his 
dominion  over  him,  so  as  to  make  him  a  slave;  and  if 
the  master  refuse  to  apply  to  the  County  Court  for  his 
emancipation, — any  other  person  might  petition  in  hfs 
behalf,  but  until  this  is  done,  and  he  is  emancipated 
according  to  the  forms  of  the  law,  he  does  not  become  a 
free  member  of  society,  so  as  to  be  proceeded  against  as 
a  freeman. 

The  master,  by  failing  to  petition  the  County  Court, 
and  give  bond  according  to  law,  remains  liable  to  all  the 
penalties  of  the  4aw,  as  though  he  had  never  consented 
to  his  freedom.  In  view  of  the  law,  the  negro  is  not  a 
freeman,  until  the  State,  through  the  proper  tribunal, 
consents  to  his  freedom.  Until  that  is  done,  the  master 
may  be  indicted  for  permitting  him  to  act  as  a  freeman, 
and  is  liable  to  all  the  other  consequences  that  would 
have  existed,  if  he  had  not  consented  to  the  defendant's 
freedom. 

The  master  cannot,  by  parting  with  his  right  to  the 
slave,  elude  these  responsibilities,  and  turn  the  slave 
loose  upon  society,  without  those  guaranties  the  laws 
demand  in  such  cases. 

For  all  the  acts  punishable  by  law,  a  person  situated  as 
this  negro  is,  ipust  be  proceeded  against  as  a  slave,  and 
punishable  as  such.  Reverse  the  judgment  and  remand 
the  case. 
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A  jadgment  does  not  bind  property  as  against  a  bona  fide  purchaser  for  a 
yalaable  consideration  before  the  actual  date  of  its  rendition,  as  ascertained 
by  the  record. 

This  is  an  action  of  debt,  which  was  decided  on  an 
agreed  state  of  facts,  in  the  Circuit  Court  of  Davidson 
county,  by  Judge  Maney,  in  favor  of  the  defendant. 
From  this  judgment,  the  plaintiff  appealed. 

The  facts  are  correctly  stated  in  the  argument  of  Mr. 
Fogg,  which  follows  : 

F.  B.  Foggt  for  the  defendant. 

The  defendant,  who  is  Marshal  of  Middle  Tennessee 
District,  was  sued  in  replevin  by  the  plaintiff  for  certain 
goods  that  had  been  levied  upon  by  execution  at  the  suit 
of  Innskeepj  Moulton  Sp  Woodruff  vs.  Charles  F,  Berry^ 
issued  from  the  Federal  Court,  at  Nashville.  The  goods 
were  the  property  of  Charles  F.  Berry,  on  the  6th  March, 
1848,  the  first  day  of  the  session  of  the  Federal  Court  in 
March  last.  On  the  8th  March,  judgments  by  default 
was  rendered  against  said  Charles  F.  Berry,  in  a  suit 
brought  against  him  in  the  Federal  Court  by  Innskeep, 
Moulton  &  Woodruff;  and,  on  the  10th  March,  judgment 
by  default  was  aflirmed  and  made  absolute ;  the  precise 
time  of  entering  the  judgment  was  about  half-psust  ten 
o'clock,  A.  M.,  and  on  the  same  day,  fifty-one  minutes  past 
9  o'clock,  A.  M.,  a  deed  of  trust  for  the  goods  was 
lodged  in  the  Register's  office,  Davidson  county,  which 
was  executed  by  Daniel  Berry.  This  deed  did  not  pur- 
port to  be  a  sale  of  the  goods  to  Daniel  Berry  for  any 
consideration  paid  at  the  time,  so  as  to  constitute  the 
relation  of  verdor  and  vendee ;  but  was  in  trust  to  sell 
the  goods  and  pay  the  proceeds  to  certain  preferred 
creditors,  including  the   said  D.  Berry,  and  to  indemnify 
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him  and  others  as  endorsers  for  the  grantor.  Execution 
issaed  from  the  Federal  Court,  tested  the  first  Monday  in 
March,  1848,  and  on  the  21st  March,  was  levied  upon 
part  of  the  goods  conveyod  in  the  deed  of  trust.  By 
the  process  act  of  19th  May,  1828,  (see  acts  of  Congress,) 
writs  of  execution,  &c.,  and  proceedings  thereupon  had,  shall 
be  the  same  as  were  then  used  in  the  courts  of  the  State, 
&c.  The  act  of  Congress,  8th  May,  1792,  requires  all 
writs  and  processes,  &c.,  to  bear  test  of  the  Chief  Justice 
of  the  Supreme  Court,  &c. 

Judgments  are  liens  on  lands,  which  continue  for  one 
year,  the  time  specified  in  the  statute.  Executions  are 
liens  on  personal  property,  and  relate  to  their  teste.  When 
a  judgment  awards  an  execution,  what  does  it  award? 
A  process  that  bears  teste  from  the  first  day  of  the  courts* 
It  is  almost  unnecessary  to  refer  the  court  to  our  own 
decisions  upon  judgments  and  executions  as  they  have 
been  so  often  cited.  Johnson  vs.  Ball^  1  Yerger ;  Preston 
\%,Surgaine^  Peck's  Reports;  Murfree  vs.  CamuzcA, 4Yerg.; 
Porter  vs.  JBar^Amon,  4  Yerger;  and  the  other  cases  collected 
in  Meigs^  Digest,  title  execution,  959.  It  is  a  settled  prihci- 
ple  of  the  common  law  that  an  execmtion  relates  to  the 
first  day  of  the  term  at  which  the  judgment  is  rendered. 
4  Comyn's  Digest,  Execution,  d.  1,  and  authorities  there 
cited,  and  in  Wynne  vs.  Wynne^  1st  Wilson,  39,  the  rule 
was  stated  in  the  argument,  with  the  reason  of  it.  Coutts 
vs.  Walker  J  2d  Leigh's  Reports,  275-6-7. 

It  is  said  that  the  relation  to  the  first  day  of  the  term 
is  a  fiction  of  law,  and  that  averment  and  proof  to  the 
contrary  may  be  made  where  truth  and  equity  require  it. 
It  is  believed  that  the  relation  of  an  execution  to  its 
teste  is  a  rule  of  property,  and  not  a  fiction  of  law ;  as 
much  a  rule  of  property  in  regard  to  chattels  as  that  a 

21 — ^VOL.  IX. 
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judgment  is  a  lien  on  land  from  the  time  of  its  rendition. 
A  judgment  is  a  lien,  though  execution  is  stayed. 
4th  Humphreys,  Love  vs..  Harper,  An  execution  must 
be  active  and  expires  on  the  return  day.  It  is  also  con- 
tended by  the  plaintiff  in  this  case  that  this  relation  to 
the  teste  is  only  operative  among  creditors.  Where  is 
the  difference  in  principle  between  this  case,  which  is  a 
deed  of  trust  to  secure  creditors,  and  cases  of  executions 
issued  upon  jugments  obtained  at  different  days  of  the 
same  term  ?  In  this  particular  case,  as  a  matter  of  policy, 
is  it  expedient  that  a  debtor  on  the  day  when  a  judgment 
is  to  be  obtained,  should  have  the  right  to  secure  particular 
creditors,  to  the  exclusion  of  those  who  are  prosecuting 
suits  ?  Is  it  not  sufficient  that  he  can  give  a  preference 
before  the  session  of  the  court  ?  To  extend  this  right 
of  preferring  some  creditors  to  others,  to  so  late  a  period, 
is  not  sustained  by  reason  or  by  any  consideration  of 
policy. 

A.  Emngf  for  the  plaintiff  in  error. 

The  question  for  decision  is  as  to  the  priority  of  the 
lien.  It  would  seem  that  almost  every  thing  relating  to 
this  subject  had  been  decided  except  the  exact  issue  now 
before  the  court.  In  4th  Yerger,  295,  it  Vas  decided  that 
the  lien  of  a  judgment  on  real  estate  as  between  the 
judgment  creditor  and  a  bona  fide  mortgagee,  would  not 
commence  until  the  moment  of  its  rendition.  In  4th  Yer.. 
295,  and  4th  Hump.,  the  court  decided  that  judgment 
creditors,  at  the  same  term  of  a  court  would  have  equal 
lien  and  share  ratably.  At  Knoxville,  during  the  last 
term,  it  was  held  that  alias  executions  would  have  only 
the  same  lien  with  those  issued  upon  judgments  rendered 
at  that  term.    In  all  the  cases  heretofore  decided,  from 
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Preston  vs.  Surgoine^  in  Peck's  Reports,  up  to  the  case  at 
Knoxville,  the  inclination  of  the  mind  of  the  court  seems 
to  have  been  to  fix  the  commencement  of  the  lien  of  an 
execution  as  against  a  boTia  fide  purchaser  from  the  day 
of  its  award,  although  no  case  has  yet  required  the  court 
to  go  farther,  and  there   are    some  general   expressions 
indicating  that  the  question  was  not  altogether  settled. 
We  insist  that  the  award  of  execution  is  the  true  time 
for   the   conmiencement  of  the  lien  as  against  bona  fide 
purchasers.     There  is  no  difference  between  the  lien  of 
a  judgment  and  execution,  only  that  one  is  at  common 
law  and   the  other  springs  from  the   statute  giving    the 
writ  of  Elegit.     They    are  both  mere  incidents  of  the 
judgment,  and  previous    to    the   statute  of  29th  Charles 
n,  related  4o  the  first  day  of  the  term  as  against   every 
person  except  a  bona  fide  purchaser,  simply  because  the 
courts  commencing  on  fixed  days,  and  the  minutes  perhaps 
recognizing  no  intermissions,  or  adjournments,  every  thing 
bore  date  as  of  the  first  day  of  the  term ;  but,  long  previous 
to  the  statute  of  Charles,  it  had  been  resolved  that  relation 
should  not  work  to  the  hurt  of  a  bona  fide  purchaser,  or  of 
any  third  person  not    party  or  privy,  and  certainly  not 
to  the  divesting  of  an  estate  already  vested.    See  3  Coke's 
Rep.,  25.     Since  that  statute  there  have  been  various  cases 
decided,  showing  that  in  all  cases  (beside  the  one  especially 
embraced  by  the  statute,)  the  true  date  of   a  judgment 
might  be  inquired  into  whenever  it  was  relevant  for  the 
interest  of  third  persons.     See  3   Bam.  &  Cress.,  317;  3 
Dane,  516 ;  2  Burrow,  950 ;  4   Yerger,  295.     It  would  be 
a  strange  administration,  of  the  law  to  hold  that  the  lien 
of  a  judgment  was  inferior  to  the  lien  of  an  execution. 
This  would  be  to  make  the  instrument  greater  than  the 
motive  power ;  an  incident  of  the  judgment  greater  than 
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ment  by  default  was  taken  against  said  defendant  for 
failing  to  plead  according  to  a  rule  given  by  the  plainti^ 
The  only  entry  of  said  judgment  is  in  the  following 
words:  *'No  plea  being  filed,  plaintiffs  by  attorney  take 
judgment  by  default,"  but  no  judgment  was,  in  fact, 
entered. 

The  following  additional  entries,  from  the  record  of  the 
cause,  are  also  incorporated  into  the  statement  of  facts 
agreed  upon,  viz,  *'  Thursday,  9th  March,  court  adjourned 
until  to-morrow  morning,  10  o'clock.  Friday,  March  10 ; 
court  met  according  to  adjournment.  The  plaintiffs  appear 
by  their  attorney,  and  a  judgment  by  default  having  been 
taken  in  this  cause  on  the  8th  of  March,  1648,  and  no 
motion  having  been  made  to  have  the  same  set  aside,  it 
is  therefore  considered  by  the  court  that  said  judgment  by 
default  be  affirmed,  and  that  plaintiffs  recover  against 
said  defendant  thirteen  hundred  and  sixteen  dollars  and 
sixty-eight  cents,  the  balance  of  debt  in  the  declaration 
mentioned,  and  the  further  sum  of  forty-four  dollars  and 
twenty  cents,  their  damages  sustained  by  reason  of  the 
detention  thereof,  and  their  costs  in  this  behalf  expended, 
and  that  execution  issue." 

It  further  appears,  that  on  the  day  said  judgment  was 
rendered,  to  wit,  10th  March,  1848,  the  defendant  therein, 
Charles  F.  Berry,  made  a  deed  of  trust,  conveying  certain 
real  and  personal  property,  situated  in  Nashville,  and 
including  his  stock  of  goods,  debts,  accounts,  &c.,  to  the 
plaintiff  in  this  action,  Daniel  Berry,  in  trust,  to  indemnify 
his  acconmiodation  endorsers,  and  also  to  secure  certain 
preferred  creditors,  not  including  the  plaintiffs  in  said 
judgment.  The  trustee  is  empowered  to  take  inmiediate 
possession  of  the  property,  and  to  sell  the  same  upon  such 
terms  as  will  make  it  yield  the  best  price ;  also,  to  collect 
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the  debts,  and  apply  the  proceeds  in  payment  of  the  debts 
in  the  order  specified  in  the  schedule  attached  to  the  deed. 
Said  deed  was  duly  acknowledged  and  deposited  with 
the  Register  of  Davidson  county,  where  both  the  bargainor 
and  trustee  resided,  on  the  day  of  its  date,  at  fifty-one 
minutes  past  9  o'clock,  A.  M.,  as  appears  from  the 
Register's  certificate  thereon,  and  as  is  also  admitted  by 
the  parties ;  and  it  is  further  admitted,  and  agreed  by  the 
parties,  upon  the  record,  that  the  judgment  above  men- 
tioned was  not  rendered  until  about  half-past  10  o'clock, 
A.  M.  of  the  same  day. 

It  is  further  agreed  that,  on  the  20th  of  March,  1848, 
an  execution  was  issued  upon  said  judgment,  and  delivered 
to  the  defendant  Clements,  who  is  the  Marshal  of  said 
District,  and  was  by  him  ievied  upon  the  stock  of  goods 
conveyed  in  said  deed  of  trust,  which  were  valued  at 
•1402  00.  And,  thereupon,  this  action  was  instituted,  and 
the  goods  replevied  pursuant  to  the  act  of  1846,  ch.  65. 
The  parties  agreed  that  if,  upon  the  foregoing  facts,  the 
law  was  vnth  the  plaintiff*  judgment  should  be  rendered 
for  him ;  if  otherwise,  then  for  the  defendant.  The  Cir- 
cuit Judge  declared  the  law  to  be  in  favor  of  the 
defendant;  and  the  plaintiflf  appealed  in  error  to  this  court. 

The  question  presented  for  adjudication  is,  whether  the 

« 

lien  of  said  execution^  or  that  of  the  deed  of  trust,  first 
attached  upon  the  goods  in  question  ? 

The  counsel  for  the  defendant  insists  upon  the  priority 
of  the  lien  of  the  execution  upon  the  principle  of  the 
common  law,  that  an  execution  binds  the  personal  property 
of  the  judgment  debtor  from  its  teste^  which,  if  awarded 
in  term  time,  is  the  first  day  of  the  term  at  which  the 
judgment  was  rendered.  The  general  terms  in  which 
this  legal    proposition  is  asserted,  in  some  of  the   books 
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seem  to  have  led  to  some  contusion  and  misapplication 
of  what  we  understand  to  be  the  correct  principle. 

It  is  admitted  that  the  judgment  itself,  upon  which  the 
execution  in  this  case  issued,  could  not  be  held  to  relate, 
so  as  to  form  a  lien  upon  the  real  estate  of  the  debtor,  at 
least,  as  against  a  bona  fide  purchaser,  for  a  valuable 
consideration  beyond  the  true  time  of  its  rendition.  And 
this  leads  to  the  inquiry,  whether,  as  against  such  a 
purchaser,  the  lien  of  t\\e  execution,  upon  the  personal 
property  of  the  debtor  can  be  held  to  relate  to  an  earlier, 
or  different  period,  from  that  of  the  judgment ;  in  other 
words,  can  it  relate  to  a  time  anterior  to  the  real  or 
supposed  existence  of  the  judgment?  The  idea  of  an 
execution,  without  a  judgment  to  support  it,  in  which  it 
inheres,  and  from  which  it  derives  its  existence,  cannot, 
in  law,  be  conceived  of.  It  will  be  me^iliest,  we  think, 
from  a  careful  examination  that  in  England,  before  the 
statute  29  Charles  II,  ch.  3,  the  lien  of  the  judgment,  as 
to  the  real  estate,  and  the  lien  of  the  execution,  as  to  the 
personal,  were  coeval  and  coexistent;  and  this  is  so, 
because  the  judgment,  as  the  principal,  draws  after  it,  as 
an  incident,  the  execution,  with  all  its  consequences,  the 
lien  among  others. 

Both  liens  related  either  to  the  time,  or  supposed  time 
of  the  signing  of  the  judgment ;  and  the  relation  of  the 
execution  was  solely  in  consequence,  and  by  force  of  the 
relation  of  the  judgment,  not  independent  of  it. 

Before  the  statute  of  Charles  II,  the  relation  of  both 
judgment  and  execution,  if  the  latter  bore  teste  of  the 
term  in  which  the  judgment  was  rendered,  was  to  the 
first  day  of  the  term,  because,  by  fiction  of  law,  the 
judgment  was  taken  to  have  been  rendered  on  that  day. 
This  doctrine  of  relation  to  the  first  day  of  the  term,  had 
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its  origin  in  another  legal  fiction,  naively,  that  the  whole 
term  was^  in  consideration  of  law,  but  one  day ;  and  that 
the  day  on  which  the  term  commenced.  Hence,  although 
in  truth,  the  term  consisted  of  several  days,  or  weeks,  yet 
all  judgments  and  other  proceedings  had  relation  to  the 
first  day,  and  by  intendment  of  law,  were  entered  on  that 
day,  unless  from  something  on  the  face  of  the  record  itself, 
it  appeared  that  they  had  been  entered  of  a  later  day.  But 
it  was  a'maxim  of  the  common  law  that  fictions,  which 
were  invented  for  the  advancement  of  justice,  ^should 
never  extend  to  work  an  ii\jury."  3  Black.  Com.,  43. 
Whenever,  therefore,  a  fiction  would  work  injustice,  be- 
cause of  its  being  inconsistent  with  the  truth,  a  court  of 
law  ought  to  look  to  real  facts.  3  Bl.  Com.,  317 ;  3  Dane, 
516 ;  2  Burr,  962. 

This  fiction  of  relation  might,  therefore,  be  repelled, 
whenever  necessary  to  the  attainment  of  justice,  by  show- 
ing the  true  time  of  signing  judgment,  provided  this  could 
be  made  appear  from  any  entry  or  memorandum  in  the 
record.  In  3d  Salk.,  212,  it  is  said,  a  judgment  shall 
have  relation  to  the  first  day  of  the  term,  as  if  it  was  given 
on  that  very  day,  unless  there  is  a  memorandum  to  the 
contrar}%  as  where  there  is  a  continuance  of  the  cause, 
until  another  day  in  the  term.  And  in  2d  Tidd,  840,  it 
is  laid  down,  that  **  the  judgment,  by  generaf  intendment 
of  law,  has  relation  to  the  first  day  of  the  term,  whereof 
it  is  entered,  unless  any  thing  appear  on  the  record 
showing  that  it  cannot  have  that  relation.''  See  also  3 
Burr,  1595 ;  so  also  a  memorandum  upon  the  record  showing 
that  the  declaration  in  the  cause  was  not  filed,  until 
some  day  in  the  term,  will  have  the  same  effect.  Bull. 
N.  P.,  137;  3  Burr.,  1241 ;  1  Term  Rep.,  116. 
.    Again,  k  is  laid  down,  that,  ''although  the  law  does  not, 
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in  general,  regard  q,  fraction  of  a  day,  yet,  a  day  is  always 
considered  to  be  devisible  for  the  purpose  of 'justice."  2 
Stark.  £vi.,  787,  (edition  of  1637;)  7  Com.  Dig.,  308; 
2  B.  &A.,  586;  and  in  Coke  Littl.,  185, it  is  said,  ''that 
in  consideration  of  law,  there  is  priority  of  time  in  an 
instant,"  and  it  may  be  divided  into  two  parts,  (see  note  T, 
page  787,  Stark.  EvL,  above  cited;)  but  the  law  will 
not  permit  it  to  be  carved  out  into  three.  Fitz  Williams' 
case,  6  Co.,  33. 

From  the  foregoing  authorities  it  is  clear,  that,  whenever 
the  true  time  of  signing  judgment  could  be  ascertained 
from  any  thing  upon  the  record,  the  fiction  of  relation  to 
the  first  day  of  the  term  was  displaced,  and  ceased  to 
operate ;  and  the  relation  of  the  judgment  in  such  case 
was  only  to  the  true  time  of  its  rendition.  And  the  fact 
as  to  time,  when  relevant  and  susceptible  of  being  estab- 
lished by  record  evidence,  might  be  averred  and  proved 
whenever  necessary  to  prevent  iiyustice,  or  to  protect  the 
rights  of  strangers  to  the  judgment.  But,  from  the  abso- 
lute verity  imputed  to  a  record  by  the  common  law,  it 
was  not  admissible,  by  any  inferior  grade  of  evidence,  to 
inquire  into,  or  prove  the  time  of  signingjudgment,  in  con- 
tradiction of  the  legal  fiction  that  it  was  signed  on  the  first 
day  of  the  term,  and  that  being  by  intendment  of  law  the 
date  of  the*  judgment. 

This  difficulty  was  obviated  by  the  statute  20th  Charles 
II,  which  requires  that  the  day  of  the  month  and  year 
upon  which  judgment  is  signed,  shall  be  entered  upon  the 
margin  of  the  record,  when  the  judgment  is  recorded, 
and  that,  as  to  real  property,  such  judgment  shall  relate 
as  against  bona  fide  purchasers  for  valuable  consideration, 
only  to  the  time  of  signing.  Com.  Dig.,  vol.  4,  p.  237. 
And,  by  this  statute,  it  was  further  enacted  that  execution 
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skoald  only  bind  the  personal  property  from  the  time  the 
writ  was  dedvered  to  the  Sheriff,  who  was  required  tb  en- 
dorse thereon  the  day  of  reeeiving  the  same.  Yet  it  is  held 
that,  as  against  the  defendant,  though  not  as  to  a  bona  fide 
purchaser,  or  stranger,  the  goods  are  bound  from  the 
teste  of  the  Mrrit,  as  before  the  statute;  lb.,  page,  238, 
Skin.,  257,  2  Mod.,  310.  And,  since  this  statute,  the 
relation  of  judgments  and  executions,  except  as  jagainst 
purchasers  and  strangers,  is  to  the  first  day  of  the  term 
at  which  the  judgment  was  rendered  or  the  teste  of  the 
writ,  as  at  conmion  law. 

But,  it  has  been  held,  that  the  statute  of  29  Charles  II 
is  not  in  force  in  this  State,  and  the  decision  has  been 
too  long  acquiesced  in  to  be  now  questioned.  It  remains, 
therefore,  to  inquire  what  change  of  the  common  law 
upon  this  subject  has  been  introduced  in  this  State  by 
legislative  enactment,  or  long  established  practice  in  our 
courts. 

The  act  of  1800,  ch.  49,  sec.  20,  requires  ''that  the 
minutes  of  the  /respective  courts  within  this  State,  for 
each  preceding  day  of  the  session,  shall  be  read  in 
open  court  on  the  morning  of  the  succeeding  day."  And, 
by  a  practice  coeval  with  the  act,  and  founded  perhaps 
upon  its  proper  construction,  the  record  of  each  day's 
proceedings  is  signed  by  the  presiding  judge,  or  judges,  / 
and,  in  addition,  the  record  of  each  day  shows  the  precise 
time  to  which  the  court  is  ac^oumed  on  the  succeeding 
day.  Furthermore,  by  the  act  of  1803,  ch.  6,  sec.  2,  it 
is  made  the  duty  of  the  clerk  **  to  endorse  upon  the  writ 
of  execution  the  day  and  year  the  judgment  was  rendered 
by  virtue  of  which  said  execution  issued."  And,  by  the 
act  of  1794,  oh.  1,  sec.  9,  the  sheriff,  or  other  officer,  is 
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required  to  mark,  on  each  proeesSy  the  day  on  which  he 
shall  have  received  it." 

It  is  not  our  purpose,  in  citing  these  various  enactmenti^ 
to  show  that  they  were  designed  by  the  legislature  to 
efiectuate  all  the  objects  of  the  20  Charles  11,  above 
referred  to,  for  this  would  be  to  come  in  conflict  with  the 
settled  rule  in  this  State,  in  relation  to  the  lien  of  execu* 
tions  upon  personal  property;  but,  that  they  fully  attain 
what  may  perhaps  be  regarded  as  the  most  important 
object  of  that  statute,  namely,  that  the  time  of  signing 
judgment  should  be  entered  upon  the  record.  Under  oar 
practice  the  proceedings  of  the  term  are,  contrary  to  the 
practice  at  the  common  law,  separated  and  distinguished 
by  the  division  of  days  ;  the  record  shows  the  day  on 
which  the  judgment  is  rendered;  and  the  date  thereof  is 
endorsed  upon  the  execution,  to  the  end  perhaps  that  the 
officer  charged  with  the  execution  of  the  process  might 
be  enabled  more  easily  to  discriminate  between  snch 
alienations  of  property  by  the  debtor  as  were  valid,  or 
void,  as  against  the  Judgment  or  the  execution  creditor. 
Inasmuch  therefore,  as,  under  our  law,  the  precise  day  on 
which  judgment  is  rendered  is  fixed  and  ascertained  by 
the  record,  it  necessarily  follows,  upon  common  law  prin- 
ciples, that  it  cannot  relate  beyond  that  day  as  against 
bona  fide  purchasers  for  valuable  consideration :  nor  can 
the  execution  issued  thereon,  if  tested  of  the  same  term 
of  the  judgment,  as  against  such  purchasers,  relate  beyond 
the  date  of  the  judgment.  And,  as  the  hour  of  the 
meeting  of  the  court  on  each  day  of  the  term,  under  our 
practice,  is  ascertained  by  the  record,  the  relation  of  the 
judgment,  or  execution,  cannot  extend  beyond  that  hour. 
But,  we  do  not  think  it  admissible  to  show,  by  parol 
evidence,  the  precise  hour  of  the  day  in  which  the  judg- 
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ment  was  rendered.  This  would  be  not  only  to  violate 
principle,  but  to  establish  a  most-  dangerous  and  imprac- 
ticable rule. 

We  do  not  intend  to  be  understood  as  holding  that,  as 
between  creditors,  judgments  do  not  relate  to  the  first 
day  of  the  term  at  which  they  were  rendered,  and  execu- 
tions to  their  teste.  For  the  attainment  of  justice,  the 
fiction  of  relation  has  been  held  to  exist  in  England,  as 
to  creditors,  as  well  since  as  before  the  statute  of  29 
Charles  II,  and  such  is  the  settled  law  of  this  State. 

Hence,  it  has  been  ruled  by  this  court  that  several 
executions  issued  upon  judgments  rendered  on  difierent 
days  of  the  same  term,  will,  as  between  creditors,  equally 
relate  to  their  teste ;  and,  if  it  were  not  so,  gross  iigustice 
would  be  done.  The  creditors  may  be  equally  meritorious 
and  equally  vigilant,  yet,  from  the  arbitrary  order  of  causes 
upon  the  docket,  and  the  course  of  business  in  the  court — 
over  all  which  they  have  no  control — ^they  cannot  all 
obtain  judgment  at  the  same  instant,  nor  perhaps  on  the 
same  day  of  the  term ;  but,  as  they  stand  in  equal  right, 
the  fiction  of  relation  was  admitted  to  prevent  the  palpable 
injustice  of  one  having  priority,  by  mere  accidental  causes, 
over  others  equally  meritorious. 

Applying  the  foregoing  principles  to  the  facts  of  the 
case  under  consideration,  it  results  that  the  execution 
under  which  the  defendant  acted  did  not,  at  most,  relate 
to,  nor  did  its  lien  attach  upon  the  goods  in  question,  at 
an  earlier  period  than  the  hour  of  the  meeting  of  the  court 
on  the  day  the  judgment  was  rendered,  which  we  learn 
from  the  record  was  ten  o'clock,  A.  M. ;  and  this  was 
subsequent  to  the  time  when  the  lien  of  the  deed  of  trust 
took  effect,  as  declared  by  the  act  of  1841,  ch.  12,  sec.  2, 
which  in  substance  provides,  among  other  thing?,  that  the 


328  NASHVILLE: 

[Beny  «■.  Clements.] 

Register  of  eaeh  county  shall  note  in  a  book  to  be  kept  by 
him  the  day  and  hour  of  the  reception  of  all  deeds  and 
other  instruments  left  to  be  registered ;  **  and  every  deed 
and  other  instrument  shall  be  considered  as  registered,  and 
take  effect  at  the  time  so  noted.".    The  deed  in  this  case 

■ 

was  deposited  with  the  Register  at  fifty-one  minutes  after 
9  o'clock,  A.  M.,  of  the  same  day. 

It  does  not,  therefore,  become  necessary  to  put  the  decision 
of  this  case  upon  the  agreement  of  the  parties,  fixing 
the  point  of  time  at   which  the  judgment  was  rendered. 

Second :  The  defendant's  counsel  further  insists  that  the 
date  of  the  supposed  judgment  by  default,  on  the  8th  of 
March,  should  be  regarded  as  the  true  date  of  the  judg- 
ment in  this  case  ;  and  the  action  being  in  debt,  in  which 
the  judgment  would  have  been  final,  if  not  subsequently 

set  aside  ;  such  would  probably  have  been  the  conclusion 
of  law  had  a  formal  judgment  been  entered  up ;  but  this 
was  not  done.  The  mere  entry  upon  the  record,  that  the 
''plaintiffs  by  attorney  take  judgment  by  default,"  was 
wholly  inoperative ;  it  could  have  formed  no  lien,  nor  have 
authorized  the  issuance  of  an  execution ;  neither  could  it 
impart  any  legal  efficacy  to  the  subsequent  judgment, 
which  stands  wholly  independent  of  it,  and  operates  ex 
propria  vigore. 

Upon  the  whole  record,  we  are  of  opinion  that  the  law 
of  the  case  is  with  the  plaintiff. 

The  judgment  of  the  Circuit  Court  will,  therefore,  be 
reversed,  and  judgment  will  be  entered  in  favor  of  the 
plaintiff. 
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He  act  of  1841,  ch.  69,  prorides  that  letters  of  administration  may  be  granted 
upon  the  estate  of  a  non-resident,  where  the  decedent  had  any  property 
at  the  time  of  his  death,  at  the  time  of  letters  applied  for,  or  when  any  suit 
was  to  be  brought  or  defended,  in  which  the  estate  of  such  decedent  was 
Interested:  under  this  act  the  court  holds  that  where  plaintiff  recovered  a 
judgment  in  Kentucky  and  died,  and  the  judgment  debtor  removed  to 
Tennessee,  the  appropriate  tribunal  in  Tennessee  liad  the  authority  to 
grant  letters  of  administration  on  the  estate  of  decedent,  and  the  grantee 
Tested  with  title  to  said  judgment,  and  right  to  sue  thereupon. 


This  is  an  action  of  debt,  brought  in  the  Circuit  Court 
of  Williamson  county,  by  Scott,  administrator  of  Brown, 
against  Swancy.  A  judgment  on  an  agreed  state  of  facts 
was  rendered  in  favor  of  the  plaintiff  by  the  presiding 
judge,  (Maney)  from  which  the    defendant  appealed. 

A*  Ewing^  R,  C.  Foster ^  and  S,  Venable,  for  the  plaintiflT 
in  error. 

/.  Marshall  and  Figures^  for  the  defendant  in  error. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  in  the  Circuit  Court 
of  Williamson  county,  by  the  defendant  in  error  as  admin- 
istrator of  Nancy  Brown  deceased,  upon  the  record  of  a 
judgment  rendered  in  the  Circuit  Court  of  Hopkins  county, 
Kentucky.  From  the  statement  of  facts  agreed  upon  by 
the  parties,  it  appears,  that  on  the  4th  day  of  September, 
1833,  the  intestate,  (being  then  a  feme  sofe,  under  the 
age  of  twenty-one)  recovered  a  judgment  against  the 
plaintiff  in  error,  Swancy,  in  said  Circuit  Court  of  Hopkins 
county,  for  the  sum  of  $1000  00  damages  for  an  injury 
to  her  person;  both  plaintiff  and  defendant  at  the  time 
being  citizens  and  inhabitants  of  said  State. 

Shortly  after  the  rendition  of  the  judgment,  Swancy 
removed  to  Williamson  county  in  this  State,  where  he  has 
ever  since  resided.    The  intestate  continued  to  reside  in 
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Kentucky,  and  afterwards  intermarried  with  one  Brown 
who  survived  her.  At  the  death  of  the  intestate  said 
judgment  remains  and  still  remained  wholly  unsatisfied ; 
and  was  never  revived  in  the  names  of  Brown  and  wife, 
or  of  the  personal  representative  of  the  intestate,  nor  does 
it  appear,  indeed,  that  administration  upon  her  estate, 
was  ever  granted  in  Kentucky — ^the  place  of  her  domicil. 
Prior  to  the  institution  of  this  suit,  letters  of  administra- 
tion upon  the  intestate's  estate  were  granted  to  the  defend* 
ant  in  error,  under  the'  act  of  1641,  ch.  69,  by  the  County 
Court  of  Williamson,  for  the  purpose  of  enabling  him  to 
institute  this  suit — ^there  being  no  effects  or  assets  of  any 
kind  belonging  to  her  estate  within  the  jurisdiction  of 
this  State,  except  said   judgment  debt. 

By  the  act  above  referred  to  administration  may  be 
granted  *'  upon  the  estate  of  any  person  who  was  a  non- 
resident at  the  time  of  his  death  where  the  deceased  had 
any  goods,  chatties,  or  assets,  or  any  estate  real  or  personal 
in  this  state  to  be  administered  at  the  time  of  his  death, 
or  at  the  time  such  letters  are  applied  for;  and  in  like 
manner  such  letters  may  be  granted,  where  any  suit  is  to 
be  brought  or  prosecuted  or  defended,  in  which  the  estate 
of  such  decedent  is  interested,"  &c.  The  authority  of 
the  County  Court  to  grant  the  letters  of  administration  to 
the  defendant  in  error  in  this  case,  under  the  above  leeited 
act,  cannot  be,  and  is  not  indeed,  seriousjy  questioned. 
But  it  is  argued  that  such  grant  of  administration  was 
inoperative  as  respects  the  judgment  in  question ;  that 
•it  did  not  constitute  the  defendant  in  error  the  representa- 
tive of  the  decedent,  or  vest  him  with  any  such  legal 
interest  in,  or  title  to,  said  judgment,  as  to  enable  him 
to  maintain  an  action  thereon. 

This  argument  rests  upon  the  principle  of  the  ecdesiasti- 
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cal  law  of  England  that  a  judgment  is  bona  notabilia^  or 
assets  in  the  place  where  it  was  rendered,  *and,  therefore, 
the  jurisdiction  to  grant  administration,  in  respect  to  the 
judgment  sued  upon  in  this  case,  belonged  exclnsively  to  the 
probate  court  of  Hopkins  county,  Ky. ;  that  the  legal  inter- 
est in  said  judgment  and  the  right  to  sue  for  and  collect  the 
money  due  thereon,  would  vest  alone  in  such  administrator, 
and  that  by  necessary  consequence,  the  administration 
here  was  void,  and  conferred  no  title  on  the  defendant  in 
error.  This  is  'a  question  of  much  importance,  especially 
in  view  of  the  peculiar  relations  existing  between  the 
several  States  of  this  Union — ^their  increasing  commercial 
and  social  intercourse  and  the  migratory  character  and 
habits  of  their  population.  These  considerations  would 
seem  to  demand  a  liberal  and  enlightened  spirit  of  comity 
in  the  judicial  as  well  as  legislative  departments  of  the 
several  States,  towards  the  citizens  of  other  States,  so  far 
at  least  as  is  compatible  with  the  duties  each  may  owe  to 
its  own  citizens.  It  is  highly  essential  to  the  purposes 
of  justice  that  it  should  be  so,  as  is  illustrated  by  the  case 
under  consideration ;  for  if  the  present  action  cannot  be 
maintained,  there  will  be  of  necessity,  in  respect  to  the 
debt  in  question,  an  utter  failure  of  justice. 

Has  the  principle  of  the  ecclesiastical  or  common  law 
of  England,  insisted  upon  by  the  counsel  for  the  plaintiff 
in  error,  any  application  to  this  case?  Wc  think  not. 
We  understand  it  to  be  merely  a  local  rule  or  principle 
of  probate  jurisdiction,  for  the  purpose  of  regulating  or 
determining  the  right  of  granting  letters  testamentary  or 
of  administration,  as  between  the  different  diocesan  and 
prerogative  courts  within  the  kingdom  of  England.  To 
prevent  a  conflict  of  jurisdiction  between    the    diflTerent 

Bishops  and  Archbishops  or  their  oflicers,  it  was  established 
22. — VOL.  IX. 
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that  for  the  purposes  of  probate  jurisdiction,  judgment 
debts  were  assets  where  the  judgment  is  recorded ;  bond 
or  specialty  debts,  where  the  bond  happens  to  be,  and 
simple  contract  debts,'' where  the  debtor  resides,  at  the  time 
of  the  creditor's  death.  Hence  the  bishop  of  the  diocese 
in  which  the  judgment  was  recorded,  or  in  which  the  bond 
happened  to  be,  or  in  which  the  simple  contract  debtor 
resided  at  the  death  of  the  testator  or  intestate,  was 
entitled  to  grant  letters  testamentary  or  of  administration ; 
unless  the  creditor  died  in  a  difierent  diocese  or  had  goods 
of  the  value  of  five  pounds  sterling  in  another  diocese, 
in  which  case  the  jurisdiction  belonged  to  the  prerogative 
court  of  the  Province.  And  hence  two  administrations 
upon  the  same  estate  were  sometimes  necessary ;  one  in 
each  of  the  Provinces  of  Canterbury  and  York.  1  Wil- 
liams on  Exr6.,  167-184. 

What  then  is  the  scope  and  operation  of  the  principle  ? 
Simply  to  ascertain  the  local  jurisdiction  having  the 
rightful  authority  to  grant  letters  testamentary  or  of  ad- 
ministration, in  the  particular  case. 

But  still  the  enquiry  remains,  what  are  the  powers, 
rights,  and  duties  of  the  executors  or  administrator,  thus 
qualified  or  appointed  ?  Could  he  in  virtue  of  the  power 
thus  derived,  in  a  case  like  the  present,  maintain  a  suit, 
in  his  representative  capacity,  upon  the  record  of  the 
judgment  rendered  in  England,  in  the  courts  of  a  foreign 
country  to  which  the  judgment  debtor  may  have  changed 
his  domicil?  And  if  not,  is  the  judgment  itself  to  be 
regarded  as  in  the  nature  of  a  chattel,  so  far  as  to  entitle 
him  to  sue  thereon  in  his  personal  capacity,  in  any  foreign 
jurisdiction  where  the  debtor  may  be  found? 

It  is  a  principle  of  almost  universal  international  juris- ^ 
prudence,  recognized  in  England  as.well  as  in  the  American 
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courts,  with  scarcely  an  exception,  that  the  title  of  an 
executor  or  administrator  does  not  extend  beyond  the 
territory  of  the  government  which  grants  it.  He  cannot 
sue  or  be  sued  in  his  official  capacity,  in  the  courts  of  any 
country,  other  than  that  from  which  he  derives  his  authority. 
And  if  he  desires  to  maintain  a  suit  in  a  foreign  country 
he  must  obtain  new  letters  of  administration,  and  give 
security  according  to  the  law  of  that  country,  before  the 
suit  is  brought.  Story's  Confl.  of  laws,  sec.  513.  And 
so  rigid  is  the  law  of  England  upon  this  subject,  that  a 
grant  of  administration  there,  will  not  extend  to  the 
King's  dominions  out  of  England,  not  even  to  the  sister 
kingdoms  of  Ireland  and  Scotland.  Hence,  it  has  been 
held  that  an  administrator  appointed  in  the  colonies,  has 
a  right  to  hold  the  assets  of  which  the  deceased  died 
possessed  there,  against  the  administrators  appointed  in 
England.  1  Williams  on  Exrs.,  257-8;  Ambl.,  416;  2 
Atk.,  63;  Ball  and  Beat,  326. 

And  as  an  executor  or  administrator  has  no  power  or 
authority  to  sue  for  or  collect  the  assets,  of  which 
the  deceased  may  have  died  possessed,  in  a  foreign  country, 
the  law  does  not  impose  on  him  the  duty  of  doing  so.  The 
grant  of  letters  of  administration  in  one  country,  gives 
authority  to  collect  the  assets  of  the  deceased  only  in  that 
country,  and  does  not  extend  to  the  collection  of  assets  in 
foreign  countries.  Story's  Confl.  of  laws,  sec.  514.  He 
•*has  no  positive  right  to,  or  authority  over,  the  assets 
there,  neither  is  he  responsible  therefor."    76.,  sec.  513. 

It  follows,  therefore,  from  the  foregoing  principles,  that 
while  on  the  one  hand,  the  court  of  ordinary  in  England, 
whose  jurisdiction  embraces  the  place  where  the  judgment 
is  recorded,  (provided  the  judgment  debtor  be  domiciled 
within  that    kingdom)    is   the    proper    tribunal  to  grant 
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administration  upon  the  estate  of  the  deceased,  at  least 
so  far  as  respects  such  unsatisfied  judgment;  and  that 
the  person  thus  appointed  is  the  proper  representative  of 
the  deceased,  and  alone  entitled  to  collect  and  receive 
the  proceeds  thereof:  still,  it  is  very  clear,  on  the  other 
hand,  that  such  is  not  the  law,  where  the  judgment 
debtor  had  removed  beyond  the  jurisdiction,  and  fixed  his 
domicil  in  a  foreign  government  before  such  grant  of 
administration. 

In  the  latter  case  the  administration  in  England  would 
be  wholly  inoperative,  and  the  appointee  there  'would 
derive  no  claim  or  right  whatever  to  the  money  due  upon 
such  judgment.  By  the  law  of  most  civilized  countries^ 
at  this  day,  the  judgment  debt,  in  such  case,  would  be 
regarded  and  treated  as  assets  in  the  foreign  country. 
And  the  fund  would  be  retained  to  meet  the  demand  of 
such  persons  resident  there,  as  might  have  claims  upon  it, 
in  the  character  of  creditors,  or  next  of  kin,  if  there  were 
any  such. 

The  general  proposition,  asserted  in  some  of  the  books, 
that  a  judgment  is  assets,  at  the  place  where  rendered 
or  recorded,  and  a  bond  where  it  happens  to  be  found, 
necessarily  implies  that  the  bond  or  judgment  debtor  is 
within  the  jurisdiction.  And  thus  understood  it  is  only 
true  in  reference  to  the  question  of  the  jurisdiction  of  the 
ordinary;  in  all  other  respects  the  proposition  is  not  only 
incorrect,  but  likewise  absurd. 

The  mere  paper  or  parchment  upon  which  the  bond  ia 
written,  or  judgment  recorded^  is  nothing  more  in  reality 
than  the  evidence  of  a  debt,  and  in  the  hands  of  the 
administrator,  is  not  of  itself,  regarded  as  assets.  He 
is  not  chargeable  with  a  debt  due  to  the  deceased  by  bond 
or  judgment,  any  more  than  with  a  simple  contract  debt. 
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unless  the  money  due  thereon  has  actually  been  received. 
Until  the  reception  of  the  proceeds  of  the  bond  or 
judgment,  he  incurs  no  liability  to  creditors  or  other  per- 
sons, in  the  absence  of  negligence  or  maladministration. 

The  common  sense  doctrine  is,  that  a  judgment  or 
specialty  debt,  like  simple  contract  debts,  is  assets  where 
the  debtor  resides;  and  such,  indeed,  for  all  practical 
purposes,  is  the  established  law  of  this  day. 

And  this  leads  to  the  consideration  of  the  other  question, 
I  viz., — 

Whether  any  title  to  the  judgment,  in  a  case  like  the 
present,  vests  in  the  administrator,  so  as  to  entitle  him  to 
enforce  it  by  suit,  in  his  own  name,  in  a  foreign  court. 
It  would  seem  clear  for  the  reasons  previously  stated,  that 
he  could  not ;  but  let  us  examine  further  the  ground  upon 
which  this  argument  is  based. 

From  the  great  solemnity  and  importance  which  the  i 
common  law  attached  to  bonds,  judgments,  recognizances,  ! 
&c.,  they  seem  to  have  been  regarded  as  having  not  only 
a  locality  or  sittUt  but  likewise  as  being  in  the  nature  of 
specific  chattels ;  and,  therefore,  it  has  been  supposed, 
that  such  an  interest  in  a  bond  or  judgment  vested  in  the 
executor  or  administrator,  as  would  enable  him  to  sue 
ther<eon  in  a  foreign  court,  in  his  own  right,  in  like  manner 
as  for  a  chattel  which  had  been  reduced  into  possessson, 
*  and  afterwards  wrongfully  taken  from  him.  A  little 
reflection  on  the  subject  will  lead  to  a  different  conclusion. 

The  title  to  the  chattels  of  the  deceased  vests  in  the 
administrator,  by  assignment  of  law,  from  the  time  he 
reduces  them  into  actual  possession,  so  as  to  entitle  him 
to  maintain  a  suit  therefor,  in  liis  own  name  against  any 
one  who  may  wrongfully  deprive  him  of  the  possession. 
And  this  title  will  be  deemed  valid,  and  be  respected  as  a 
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lawful  title  in  every  other  country.    Story's  Confl.  of  laws, 
sec.  516. 

But  why  is  this  so?  i because  from  the  moment  the 
chattel  is  reduced  into  possession  by  the  administrator, 
it  becomes  assets  in  his  hands  which  he  is  bound  to  ad- 
minister, and  with  which  he  is  chargeable,  and  for  which 
he  must  account  if   lost  by  his  default. 

But  we  have  seen  that  a  bond  or  judgment  debt  is 
not  assets  until  the  money  due  thereon  is  actually  realised; 
that  it  is  neither  the  right  nor  duty  of  the  administrator 
to  collect  the  money,  if  the  debtor  be  resident  abroad, 
and  that  in  such  case  the  proceeds  of  the  bond  or  judg- 
ment are  assets  where  the  debtor  resides,  where  the 
money  is  to  be  collected,  and  not  where  the  judgment 
was  rendered  or  the  bond  found. 

But  again,  what  is  the  nature  and  extent  of  the  title  of  an 
executor  or  administrator  7  In  1  Williams  on  Exrs.,  436, 
it  is  said,  the  interest  which  an  executor  or  administra- 
tor  has  in  the  goods  of  the  deceased  is  very  different  from 
the  absolute,  proper,  and  ordinary  interest  which  every 
one  has  in  his  own  proper  goods.  He  has  an  estate,  as 
such,  in  outer  droit,  merely,  viz.,  as  the  minister  or  dispenser 
of  the  goods  of  the  dead.  And  in  4  Term  R.,  465,  Ashurst 
J.,  says :  "  An  executor  has  the  property  only  under  a  trust 
to  apply  it  for  the  payment  of  the  debts  of  the  testator, 
and  such  other  purposes  as  he  ought  to  fulfil  in  the  course 
of  his  office  as  executor.*' 

From  these  principles,  it  would  seem  necessarily  to 
result,  that  an  executor  or  administrator  acquires  an 
interest  in  the  goods  of  the  deceased  only,  as  the  law 
makes  him  liable  and  chargeable  for  their  proper  admin- 
istration, and  that  as  to  such  goods  or  effects  as  is  not  his 
right  or  duty  to  administer,  no  interest  whatever  vests  in 
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him.  This  must  be  so,  or  the  absurd  consequence  would 
follow  that  two  opposing  titles  to  the  same  chattels  would 
be  created  by  assignment  of  law,  in  different  persons, 
each  claiming  in  representation  of  the  deceased. 

It  should  be  remarked  too,  in  considering  of  this  question, 
that  in  modern  times,  and  especially  in  the  American 
courts,  bond  and  record  debts  havp  lost  much  of  that  high 
consideration  and  importance  which  were  attached  to 
them  anciently.  Here  as  in  several  other  States  of  the 
Union,  for  many  purposes  they  are  placed  upon  the  same 
footing  with  simple  contract  debts,  and  the  distinctions 
existing  by  ancient  common  law,  are  in  a  great  degree 
substantially  abolished. 

The  proposition,  that  a  bond  or  judgment  apart  from 
the  debt  due  thereon,  and  of  which  the  paper  or  record 
is  but  the  evidence,  is  to  be  regarded  as  a  chattel,  and 
as  having  a  sUus  is  certainly  unsupported  by  reason,  not 
to  say  absurd.  Mr.  Story  lays  it  down  that  "  a  debt  is 
not  a  corpus  capable  of  a  local  position,  but  purely  a  jiu 
incorporale  /'  Confl.  of  laws,  sec,  399,  and  again,  ^  that 
contracts  respecting  personal  property  and  debts  are  now 
universally  treated  as  having  no  situs  or  locality,  and  they 
follow  the  person  of  the  owner  in  point  of  right ;  although 
the  remedy  on  them  must  be  according  to  the  law  of  the 
place  where  they  are  sought  to  be  enforced."    lb.  sec,  362. 

The  difficulty  of  regarding  a  judgment  as  a  specific 
chattel,  is  still  more  apparent  when  it  is  recollected, 
that  judgments  have  no  conclusive  force  or  effect,  as 
such,  when  sought  to  be '  enforced  in  foreign  courts :  at 
most,  they  are  treated  only  as  prima  facie  evidence  of 
debt;  though  in  England,  even  as  late  as  the  case  of  Smith 
vs.  NicollSf  5  Bing.  N.  cases,  221,  224,  it  seems  to  have 
been  thought,  that  a  party  who  had  recovered  a  judgment 
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in  a  foreign  country,  might  sue  again  in  the  courts  of 
England  upon  the  original  cause  of  action,  or  upon  the 
judgment,  at  his  option,  on  the  ground  that  the  original 
cause  of  action  was  not  merged  in  the  judgment.  The 
inclination,  however,  of  both  the  English  and  American 
courts,  at  present,  is,  to  treat  foreign  judgments  as  prima 
facie  evidence :  but  to  what  extent  they  are  impeachable 
is  a  question  upon  which  there  is  much  diversity  of 
opinion.    Story's  Confl.  of  laws,  sec.  606-608. 

Nor  can  a  judgment  be  placed  upon  the  footing  of 
negotiable  paper.  In  favor  of  commerce,  bills  of  exchange 
atid  promissory  notes  have  been  conbidered  as  not  mere 
choses  in  action,  but  as  having  a  resemblance  to  personal 
chattels,  on  account  of  their  transferability,  so  that  the 
legal  property  in  them  passes,  upon  the  transfer,  as  in 
the  case  of  chattels.  lb.,  sec.  355.  Negotiable  paper 
payable  to  the  deceased,  or  his  order,  may  be  endorsed  by 
his  executor  or  administrator,  so  as  to  pass  the  legal  title. 
2  Williams  on  Ex.,  616.  And  it  would  seem,  says  Mr. 
Story,  that  negotiable  paper  of  the  deceased,  payable  to 
order,  actually  held  and  endorsed  by  a  foreign  administra- 
tor or  executor,  in  the  foreign  country,  who  is  capable 
there  of  passing  the  legal  title,  by  such  endorsement, 
would  confer  a  legal  title  on  the  endorsee,  so  that  he 
ought  to  be  treated  ;n  every  other  country  as  the  legal 
endorsee,  and  allowed  to  sue  thereon  accordingly.  Confl. 
.  Laws,  sec.  517.  Admitting  th£  law  to  be  so,  and  that 
the  endorsee,  in  virtue  pf  the  title  thus  acquired,  may  sue 
as  such  in  the  courts  of  another  country,  where  the  party 
sought  to  be  made  liable  on  the  bill  or  note  has  his  residence 
(no  opposition  being  made  on  the  ground  of  an  administration 
granted  there,)  still  the  question  recurs,  could  such  foreign 
executor  or  administrator  himself  maintain  a  suit  in  his 
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own   name  upon   such  bill  or  note  in  the  courts  of  the 
country,  where  the  debtor  is  domiciled  ?  % 

Upon  the  general  principles  before  stated,  it  would  seem 
that  he  could  not,  unless  the  case  of  negotiable  paper 
forms  an  exception.  And  the  reasoning  of  the  court,  in 
the  case  of  the  Attorney  General  vs.  BouwenSj  4  Mees. 
&  Welsh.,  171,  192,  would  seem  to  lead  to  the  same  con- 
clusion. In  that  case.  Lord  Abinger,  after  stating  the 
general  proposition,  that  no  ordinary  in  England  could 
perform  any  act  of  administration  within  his  diocese, 
with  respect  to  debts  due  from  persons  resident  abroad, 
says :  *'  But  on  the  other  hand,  it  is  clear  that  the  ordinary 
could  administer  all  chattels  within  his  jurisdiction;  and 
if  an  instrument  is  created  of  a  chattel  nature  capable 
of  being  transferred  by  acts  done  here  and  sold  for  money 
here,  there  is  no  reason  why  the  ordinary  or  his  appointee 
should  not  administer . that  species  of  property."  Again: 
^  No  act  of  administration  can  be  performed  in  this  country, 
except  in  the  diocese  where  the  instruments  are,  which 
may  be  dealt  with,  and  the  money  received  by  their  sale 
in  this  country."  And  he  supposes  ^'the  case  of  a  person 
dying  abroad,  all  whose  property  in  England  consists  of 
foreign  bills  of  exchange,  payable  to  order,  which  bills  of 
exchange  are  well  known  to  be  the  subject  of  commerce, 
and  to  be  usually  sold  on  the  Royal  Exchange.  The  only 
act  of  administration  which  his  administrator  could  per- 
form here  would  be  to  sell  the  bills,  and  apply  the  money 
to  the  payment  of  his  debts.  In  prder  to  make  title  to 
the  vendee,  he  must  have  letters  of  administration ;  or  to 
sue  in  trover  for  them  if  improperly  withheld  from  him,  he 
must  have  letters  of  administration.  For,  even  if  there 
were  a  foreign  administration,  it  is  an  established  rule  that 
an  administration  is  necessary  in  the  country  where  the 
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suit  is  instituted."  But  another  question  arises.  Suppose 
an  adm^istrator  has  been  appointed  in  the  country  where 
the  drawer  of  the  bill  or  maker  of  the  note  resides,  who 
claims  the  money  due  upon  such  bill  or  note  for  the 
satisfaction  of  the  claims  of  creditors,  or  of  the  next  of  kin 
of  the  deceased,  domiciled  there.  In  this  conflict,  whose 
title  shall  prevail  ?  That  of  the  endorsee  of  the  foreign 
administrator,  or  that  of  the  administrator  where  the  debtor 
resides  1  If  the  debt  in  such  case  be  assets,  where  the 
debtor  resides,  and  if  it  be  the  duty  of  that  government  to 
retain  the  assets  for  the  satisfaction  oi  the  claims  of  its 
citizens,  it  would  seem  to  follow  that  the  title  of  the 
latter  must  be  regarded  as  paramount ;  and  this  must  be 
so  for  another  reason,  because  the  title  of  the  administrator 
of  the  place  where  the  debtor  resides,  which  relates  to'  the 
time  of  the  death  of  his  intestate,  is  necessarily  prior,  and 
therefore  superior  to  that  of  the  endorsee,  acquired  by 
transfer  from  the  foreign  administrator.  But,  however  all 
this  may  be,  it  is  obvious  that  this  peculiar  principle,  in 
reference  to  commercial  papers,  has  no  applicability  to  a 
judgment  or  other  instrument  ifot  negotiable  by  the  prin* 
ciples  of  international  law,  where  the  suit  must  be  brought 
in  the  name  of  the  legal  owner,  who,  in  a  case 'like  the 
present,  would  be  the  personal  representative  of  the 
deceased,  appointed  or  recognized  as  such  by  the  law  of 
the  place  where  the  suit  is  brought. 

But,  it  is  furthermore  argued  that  an  administrator  of 
the  deceased,  appointed  by  the  proper  Probate  Court  of 
Kentucky,  might  have  this  judgment  revived  there,  in  his 
name,  so  as  to  become  thereby  invested  with  the  legal  title 
thereto ;  and  that,  upon  doing  so,  he  would  be  entitled  to 
sue  thereon,  in  his  own  right,  in  the  courts  of  this  or  any 
o&er   State,  and  that,   in  this  event  a  recovery    in  the 
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present  suit  by  the  administrator  here,  and  payment  to  him, 
woald  be  no  bar  to  a  suit  upon  the.  judgment  by  the 
administrator  in  Kentucky.  To  maintain  the  right  of  the 
foreign  administrator  in  such  case,  to  sue  here  in  his  name, 
we  are  referred  to  the  case  of  Talmage^  adnCr.  vs.  Chapel 
and  others,  16  Mass.  Rep.,  71.  In  that  case  the  plaintiff, 
in  his  representative  character,  had  recovered  a  judgment 
against  the  defendants  in  the  Court  of  Common  Pleas  for 
Oneida  county,  in  the  State  of  New  York,  and  the  de- 
fendant having  afterwards  removed  to  the  State  of  Mas- 
sachusetts, it  was  held  that  the  plaintiff  niight  maintain 
an  action  of  debt  in  the  latter  State,  upon  said  judgment, 
in  his  own  name ;  and  that  he  need  not  declare  as  admin-, 
istrator.  The  principle  declared  in  this  case  is  well 
sustained  upon  reason  and  authority.  It  is  laid  down  in 
1  Williams  on  Ex.,  33,  that  '*  an  executor  or  administrator 
may  bring  an  action  on  a  judgment  recovered  by  him  as 
executor  or  administrator,  and  he  may  sue  in  this  case 
either  in  his  representative  character,  or  in  his  own  name. 
See  also  2  Dum.  &  East's  Rep.,  126.  By  recovering 
judgment  for  the  debt  due  to  the  deceased,  the  adminis- 
trator made  the  debt  his  own,  and  he  could,  therefore, 
maintain  a  suit  upon  the  judgment  in  his  own  name  in 
like  manner  as  upon  a  note  or  bond  taken,  payable  to 
himself,  for  a  debt  due  to  the  deceased. 

But,  how  could  the  case  under  consideration  be  brought 
within  the  operation  of  this  principle  ?  It  is  said  that  the 
judgment  might  be  revived  in  the  name  of  the  adminis- 
trator in  Kentucky,  by  process  of  scire  facias^  and  the 
ceturn  of  two  nihils  thereto.  It  has  not  been  shown  that, 
by  the  law  of  Kentucky,  any  such  mode  of  reviving  a 
judgment — where  the  defendant  has  actually  changed  his  ^ 
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domicil  to  another  State — is  known  or  recognized;  and  we 
understand  that  such  is  not  the  law  of  that  State. 

Bat  suppose'  it  were  otherwise,  and  that  in  the  mode 
suggested  the  judgment  might  be  revived  in  the  name  of 
the  administrator  there,  without  personal  service  of  process 
upon  the  defendant,  who  at  the  time  was  a  non-resident, 
would  a  revivor  of  the  judgment  thus  obtained  be  regarded 
as  of  any  validity,  or  as  vesting  the  administrator  with 
any  interest  in  the  judgment,  in  the  courts  of  any  State  or 
country  beyond  the  territorial  jurisdiction  of  Kentucky? 
Certainly  not.  A  scire  facias  to  revive  a  judgment  is 
treated  as  a  new  suit,  and  not  merely  a  continuation  of  the 
former.  It  is  a  judicial  writ,  founded  on  some  matter  of 
record,  a  recognizance,  judgment,  &c.,  on  which  it  lies 
to  obtain  execution,  or  for  other  purposes.  2  Tidd,  p.  9S5. 
But  because  the  defendant  may  plead  thereto,  it  is  con- 
sidered in  law  a  new  action.  Co.  Lit,  290,  Co.  201  A,  9 
Yerger  Rep.,  471. 

To  the  scire  facias  to  revive  a  judgment  in  the  name 
of  an  executor  or  administrator,  after  the  death  of  the 
original  plaintiff,  the  defendant  might  plead  payment,  or 
satisfaction,  or  release  in  the  life-time  of  the  deceased. 
So  he  might,  on  the  plea  of  ne  unques  administrator  or 
executor,  contest  the  legal  right  of  the  plaintiff  in  the 
scire  facias^  as  representative  of  the  deceased ;  and  either 
of  the  foregoing  defences,  if  sustained,  would  be  a  bar. 

It  is  clear,  therefore,  that  a  judgment  of  revivor  in  Ken- 
tucky, without  personal  service  of  process  upon  the 
defendant,  would  be  a  nullity,  and  incapable  of  binding 
either  the  person  or  property  of  the  defendant  in  the 
tribunals  of  this  State.  Upon  general  principles  of  inter- 
national law,  ^  to  found  a  proper  ground  of  recognition  of 
any  foreign  judgment  in  another  country,  it  is  indispensable 
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to  establish  that  the  court  pronouncing  judgment  should 
have  a  lawful  jurisdiction  over  the  cause,  over  the  thing, 
and  over  the  parties.  If  the  jurisdiction  fails  as  to  either, 
it  is  treated  as  a  mere  nullity,  having  no  obligation  and 
entitled  to  no  respect  beyond  the  domestic  tribunals.'' 
Story's  Confl.  Laws,  sec.  586. 

The  case  of  DooIUtle  vs.  Lewis  and  others,  7  Johns.  Ch. 
Rep.,  45,  and  the  case  of  Leake  vs.  Gilchrist^  2  Dev.  Law 
Rep.,  73,  referred  to  by  the  counsel  for  the  plaintiff  in 
error,  decide  nothing  in  opposition  to  the  right  of  the 
administrator  appointed  here  to  maintain  the  present 
action. 

The  former  case  decides  that,  where  a  mortgage  of 
lands  in  New  York,  given  to  secure  a  debt  due  to  a 
citizen  of  Vermont,  contained  a  power  to  the  mortgagee, 
his  executors,  administrators,  or  assigns,  in  case  of  default 
of  payment,  to  sell  and  convey  the  premises ;  this  being 
a  special  power  given  by  the  mortgagor,  and  not  derived 
from  the  court  of  another  State,  might  be  executed  in  New 
York  by  the  executor  or  administrator  of  the  mortgagee, 
appointed  by  the  Probate  Court  of  Vermont,  because  the 
power,  and  the  exercise  of  it,  was  a  matter  of  private 
contract  between  the  parties,  not  derived  from  the  grant 
of  administration  in  Vermont,  and,  therefore,  was  a  matter 
of  contract,  and  not  of  jurisdiction. 

But,  in  this  case,  the  Chancellor  distinctly  declares  that 
the  courts  of  New  York  will  take  no  notice  of  a  foreign 
administration,  and  that  administration  extends  only  to 
the  assets  of  the  intestate  within  the  State  where  it  was 
granted. 

The  case  of  Leake  vs.  Oilchrist  decides  that  an  admin- 
istrator, appointed  in  South  Carolina,  (where  the  intestate 
died,)  has  no  right  to  maintain  a  suit  in  his  representative 
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character  in  the  courts  of  North  Carolina;  but  that  if  he 
has  in  his  possession  a  bond  due  to  his  intestate,  (which 
the  latter  had  in  possession  at  the  time  and  place  of  his 
death,)  he  may  assign  it,  and  his  assignee  may  maintain 
an  action  thereon  in  his  own  name,  in  the  courts  of  the 
latter  State,  and  this  was  so  held  upon  the  ground  that,  by 
the  law  of  North  Carolina,  the  bond  was  negotiable  in 
like  manner  as  promissory  notes. 

Upon  the  whole,  we  think  the  grant  of  administration  to 
the  defendant  in  error,  was  proper  in  this  case,  and  that 
he  may  well  maintain  this  action.  With  the  question  of 
succession  and  distribution,  we  have  at  present  nothing 
to  do.  This,  of  course,  must  be  according  to  the  law  of 
domicil  of  the  deceased. 


Saddler  vs,  Apple. 


When  plaintiff  sued  for  the  value  of  a  ilare,  and  the  jury  rendered  a  Teidiet 
for  the  plaintiff  for  half  the,  value  on  the  ground  that  there  was  a  joint 
owner  entitled  to  the  other  half,  this  is  an  error  which  can  only  he  corrected 
by  a  new  trial.  The  party  has  no  right  to  inatitttte  another  suit  grounded 
on  the  mistaken  assumption  of  the  jury. 

Saddler  sued  Apple*  in  the  Circuit  Court  of  Jackson 
county.  His  declaration  was  in  trover  for  the  conversion 
of  a  slave,  and  averred  that  plaintiff  had  instituted  a 
former  suit,  and  had  recovered  a  judgment  for  half  the 
value  of  the  slave  only,  the  jury  acting  on  the  erroneous 
opinion  that  plaintiff  was  entitled  to  half  the  value  of 
the  slave,  there  being  another  joint  owper  of  the  slave. 

The  defendant  pleaded  a  former  recovery ;  to  which 
there  was  a  plea  of  nul  tiel  record,  and  a  replication  thereta 
On  the  trial  of  this  cause,  on  the  plea  of  not  guilty,  a  record 
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of  the  proceedings  in  a  preTions  suit  by  Saddler  against 
Apple  was  read,  in  which  it  appeared  that  judgment,  was 
rendered  for  half  the  value  of  the  slave,  the  jury  finding  in 
their  verdict  that  there  was  a  joint  owner  of  the  slave  en- 
titled to  one-half  his  value  not  before  the  court.  There 
was  judgment  for  the  defendant,  by  the  presiding  judge, 
A.  J.  Marchbanks. 
From  this  judgment,  the  plaintifi*  appealed. 

W.  Cullom  and  S.  Tumey^  for  the  plaintiff. 

Quarks  and  Fite^  for  the  defendant. 

McKiMNEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  in  the  case  to  recover 
damages  for  the  loss  of  a  slave,  alleged  to  have  been 
occasioned  by  the  wrongful  act  of  the  defendant.  It 
appears  from  the  face  of  the  declaration,  that  a  former 
suit  had  been  instituted  by  the  plaintiSs  against  the  de- 
fendant for  the  same  cause  of  action ;  but  a  recovery  was 
had  for  only  one-halY  of  the  damages  sustained  by  the  loss 
of  said  slave — ^upon  the  ground,  as  it  seems,  of  the  mistaken 
assumption  by  the  jury,  that  there  was  another  joint  owner 
of  the  slave,  not  joined  as  a  party  plaintiff  in  said  action. 
The  judgment,  in  that  action  was  acquiesced  in  by  the 
plaintiffs ;  and  this  suit  is  brought  to  recover  the  other 
moiety  of  the  damages  occasioned  by  the  loss  of  said  slave. 

Among  other  grounds  of  defence,  the  defendant  has 
pleaded  the  former  recovery  in  bar  of  this  action.  To 
which  the  plaintiffs  replied,  nul  tiet  record.  This  issue  was 
found  by  the  coilrt  in  favor  of  the  defendant,  and  judgment 
was  rendered  that  he  go  hence,  &c. ;  from  which  the  plain- 
tiffs appealed  in  error  to  this  court. 

It  is  very  clear  that  this  action  cannot  be  maintained. 
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In  the  former  suit,  the  plaintiffs  assumed  to  be  the  sole 
legal  owners  of  the  slave,  and  claimed  damages  for  the 
entire  loss ;  and  if  the  Jury,  either  for  want  of  sufficient 
proof,  or  from  a  total  misapprehension  or  disregard  of  the 
proof,  or  for  any  other  cause,  rendered  a  verdict  for  a  less 
amount  of  damages  than  the  plaintiffs  were  entitled  to 
recover,  such  verdict  and  judgment  thereon  would  be 
conclusive  upon  the  parties.  And,  in  this  respect,  there 
is  no  difference  between  actions  founded  upon  torts,  and 
contracts.  In  neither  class  of  xBases,  can  an  entire,  indivisi- 
ble cause  of  action  be  split  up  into  separate  suits.  If  the 
facts  be  as  alleged  in  the  declaration,  the  plaintiffs  should 
have  applied  to  have  the  verdict  set  aside ;  and,  if  this 
had  been  refused,  have  prosecuted  an  appeal  or  writ  of 
error.  Having  failed  to  do  this,  the  judgment  is  a  con- 
clusive bar. 
The  judgment  of  the  Circuit  Court  virill  be  affirmed. 


J 


SEPTEMBER  TERM,  1848.  8tf 

Reid^  adidr.  n$  Hovf  ei.  als. 

1.  Where  a  bill  was  filed  by  an  administrator,  for  the  settlement  of  an  In- 
solyent  estate,  consisting  of  real  and  penonal  property,  It  Is  held  that 
persons  made  parties  must  describe  and  set  forth  with  sufficient  certainty,  the 
origin  and  amounts  of  their  claims.  This  would  be  prima  facie  eyidence  of 
Hm  validity  thereof.  The  mere  filing  of  a  achednle  of  the  amoaat  of 
their  claims,  and  with  it  the  eyidence  of  those  claims,  as  bills  of  exchange,  o« 
promissory  notes  and  the  like  is  not  sufficient.  No  notice,  therefore,  could 
be  taken  of  such  schednle  and  eecompanying  docnments. 

2.  A  decree  directing  the  sale  of  the  real  estate  of  an  insolvent  estate  oaanot 
be  made  without  the  heirs  or  devisees  are  parties,  and  then  only  on  a  report 
by  the  clerk  and  master  of  the  exhaustion  of  personalty. 

3.  Where  a  person  became  a  party,  by  petition,  to  a  bill  by  an  administrator 
for  the  settlement  and  distribation  of  an  ineolvent  estate,  and  set  forth  in 
his  petition  the  origin  and  amount  of  his  claim»  if  it  be  not  admitted  by  the 
administrator,  he  must  prove  it  as  in  other  cases  of  contested  debt 

4.  There  will  be  found  in  this  case  a  general  construction  of  the  statutory 
provisions,  in  regard  to  insolvent  estates. 

Reid,  as  administrator,  with  the  will  annexed  of 
L'Homedieu  deceased,  filed  this  bill  in  the  Chancery  Court 
at  Nashville,  against  the  Union  Bank,  the  Planters  Bank, 
and  the  bank  of  the  State  of  Tennessee,  and  against  the 
creditors  of  the  estate  of  said  L'Homedieu. 

The  bill  charges  that  L'Homedieu  formed  a  partnership 
with  Thayer  and  Tatum,  for  the  establishment  of  a  manu- 
facturing mill  at  Nashville;  that  they  purchased  real 
estate,  erected  valuable  buildings  thereon,  and  prosecuted 
the  business  for  some  length  of  time,  when  L'Homedieu 
died ;  that  L'Homedieu  died,  leaving  a  large  estate,  but 
debts,  greatly  exceeding  the  value  thereof;  that  when 
the  partners,  L'Homedieu  and  Thayer,  took  a  deed  of 
conveyance  for  the  estate  purchased,  they  executed  a  deed 
of  trust  to  the  vendor,  McGavock,  for  the  payment  of  the 
purchase  money. 

The  bill  prays  that  the  banks,  above  mentioned,  answer 
and  set  forth  the  origin  and  extent  of  their  claims. 

The  bill  prays  an  investigation  of  the  debts  of  the  estate 
23 — VOL.  IX. 


846  NASHVILLE: 

[Reid,  adm*r.  «0.  Huff  et  aU] 

and  its  efiects,  and  an  adjustment  and  distribution  of  the 
estate  according  to  law. 

Huff  filed  a  petition,  setting  forth  a  claim  against  the 
estate  for  brick  work  done  on  the  building  of  the  mill- 
house  and  appendages,  and  claimed  priority  of  satisfaction 
on  the   ground   of  a  lien  given  by  statute. 

The  Bank  filed  a  schedule  of  its  claims,  and  four  bills 
of  exchange,  for  five  thousand  dollars  each,  as  evidence 
of  those  claims  against  the  estate  of  L'Homedieu,  and 
tha  deed  of  trust  executed  to  secure  the  payment  of  them. 

The  presiding  Chancellor  (Cahal)  decreed  tho  sale  of 
the  real  estate  and  the  appropriation  of  the  proceeds  ol 
sale  to  the  debts  of  the  bank  in  the  first  instance.  From 
this  decree  Huff  appealed. 

Meigs^  for  complainant. 

Nichohon^  for  the  banks. 

Williams,  for  Huff. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  principal  questions  presented  for  the  consideration 
of  the  court  in  this  case,  are  questions  of  practice,  arising 
upon  the  construction  of  the  statutes  of  the  18th  of 
October,  1833,  chap.  36,  and  the  26th  of  January,  1838, 
chap.  3,  made  to  regulate  and  simplify  the  distribution 
of  the  estates  of  persons  dying  insolvent. 

The  correct  exposition  and  administration  of  these 
statutes  are  matters  of  very  serious  importance  to  the 
creditors  heirs  and  distributees  of  insolvent  estates  in 
Tennessee,  and  we  have  deemed  it  proper,  in  the  considera- 
tion of  this  case  to  give  a  construction  of  these  statutes 
and  define  the  practice  under  them. 
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The  mode  of  administering  the  estates  of  deceased 
persons,  as  prescribed  by  the  common  law,  has  always 
been  felt  to  be  productive  ot  much  inequality,  and  con- 
sequent injustice,  where  the  assets  are  not  sufficient  for  the 
payment  of  all  the  creditors.  The  astute  and  voracious 
creditors,  generally  exhaust  the  whole  of  the  estate  to 
the  exclusion  of  the  more  dilatory  and  benign,  and  fre- 
quently involve  innocent  and  ignorant  representatives 
in  personal  liability,  by  reason  of  false  pleadings  and 
otlier  errors  in  conducting  defences,  and  by  false  payments, 
not  having  a  due  regard  to  the  dignity  of  debts.* 

At  an  early  period,  courts  of  Chancery,  in  view  of  these 
difficulties,  established  different  rules  from  those  of  common 
law,  in  the  administration  of  the  assets  of  insolvent  estates, 
which  were  to  be  administered  in  Chancery,  distributing 
them  pro  rata  among  all  the  creditors,  and  recognizing 
no  one  debt,  as  superior  in  dignity  to  another,  because  of 
any  supposed  dignity  attached  to  the  evidence  thereof. 
But  inasmuch  as  it  was  but  seldom  that  Chancery 
Courts  could  get  jurisdiction  of  such  estates,  the  large 
mass  of  them  were  necessarily  to  be  administered  upon 
common  law  principles,  and  to  remedy  the  evils  resulting 
from  such  administration,  these  statutes,  now  about  to  be 
considered,  were  enacted. 

In  their  construction,  both  as  to  principle  and  practice, 
the  evils  intended  to  be  remedied,  should  be  borne  in  mind, 
and  such  construction  given,  not  being  in  violation  of  their 
fair  import  and  meaning,  a^s-  will  best  effect  the  end 
designed,  and  at  the  least  possible  expense  and  delay,  and 
with  as  little  complication  as  the  nature  of  the  case  vrill 
admit,  a  due  regard  being  had  to  a  fair  and  legal 
ascertainment  of  the  justice  of  the  claims  presented  by 
the  creditors  against  the  estate,  the  proper  protection  of 
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the  rights  of  creditors^  and  the  pn^r  distribution  of  the 
effects  among  them* 

The  act  of  1838,  chap.  36,  has  operation  solely  upon  the 
administration  of  insolvent  estates  in  the  Oonnty  Courts; 
hnt  inasmuch  as  under  its  provisions,  all  ^ates  of  a  less 
value  than  five  hundred  dollars,  which  are  insolvent,  are 
administered,  and  inasmuch  as  the  act  of  J  838,  chap.  3, 
has  to  be  construed  in  pari  materia  ^ith  it,  we  have 
deemed  it  proper  to  enter  into  its  construction  preparatory 
thereto. 

The  first  section  of  the  act  of  1883,  provides,  that  when 
the  estate  of  any  deceased  person  shall  be  insolvent,  or 
shall  be  suggested  to  be  so,  by  any  creditor  thereof,  in  a 
written  statement,  signed  by  him,  it  shall  be  the  duty  of 
the  proper  authority  to  make  an  order  upon  the  adminis- 
trator or  executor  of  such  estate,  to  give  notice,  by 
advertisement,  in  sonote  newspaper,  published  in  this  State, 
and  also  at  the  courthouse  door  in  the  county,  for  all 
persons  having  claims  against  the  estate  to  appear  and 
file  them  by  a  day  to  be  fixed  in  such  notice,  which  claims 
when  filed,  shall  be  authenticated  in  manner  prescribed 
by  law. 

.  Under  the  provisions  of  this  section  the  administrator 
or  executor  or  creditor  of  an  insolvent  estate,  may  suggest 
its  insolvency  to  the  proper  authority,  which  is  afterwards 
defined  to  be  the  clerks,  or  their  legally  appointed  deputies, 
of  the  county  courts.  This  suggestion  if  made  by  a 
creditor  must  be  in  writing,  signed  by  him.  Upon  such 
suggestion  of  insolvency  an  order  is  directed  to  be  made 
upon  the  administrator  or  executor  of  such  estate  to 
publish  a  notice  of  such  insolvency  or  suggestion  thereof 
in  some  newspaper,  published  in  the  State,  and  also  to 
post  such  notice  at  the  courthouse  door  of  the  county, 
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and  by  which  notioet  a  day  must  be  fixed  for  the  filing  of 
claims  against  the  estate;  which  claims,  when  filed  shall 
be  authenticated  as  prescribed  by  law ;  that  is,  it  shall 
be  proved  by  competent  and  legal  testimoDy, 

The  second  section  provides,  that  on  the  claims  being 
filed,  as  provided  for  by  the  first  section  of  the  act,  it  shall 
be  the  daty  of  the  authority  with  whom  they  are  .filed  to 
make  an  order  on  the  administrator  or  executor  of  said 
estate  to  file,  by  a  given  day  to  be  specified  in  the  order, 
a  true  and  perfect  schedule  of  the  amount  of  said  estate 
with  said  authority,  and  on  such  schedule  being  filed,  it 
shall  be  the  duty  of  the  authority  aforesaid  to  appoint 
three  disinterested  persons  to  make  distribution  among 
the  creditors  of  the  estate  pro  rata,  which  distribu- 
tion, when  made,  shall  he  signed  by  the  commissioners 
and  filed,  and  be  conclusive  evidence  as  to  the  amount 
due  each  creditor  in  satisfaction  of  his  claim. 

The  fourth  section  provides  that  it  shall  be  the  duty  of 
the  commissioners,  for  the  appointment  of  whom  provisioii 
is  made  iu  the  second  section,  to  deduct  from  the  whole 
estate  any  fees  due  in  the  administration  thereof,  funeral 
expenses,  debt,  or  arrearages  due  to  the  State,  and  such 
articles  as  are  by  law  exempt  from  execution,  if  such 
belong  to  the  estate,  and  make  distribution  pro  rata  ot* 
the  balance. 

The  sixth  section  provides,  that  the  authority  herein 
appointed,  shall  have  full  power  to  administer  to  the 
commissioners  an  oath,  honestly  and  impartially  to  execute 
the  duties  assigned  to  them. 

The  fifth  section  provides  that  all  proceedings  to  be  had 
under  the  provisions  of  this  act,  shall  be  had  before  the 
clerks  of  the  county  courts  or  their  legally  appointed 
deputies,  who  shall  be  deemed  and  are  hereby  appointed 
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the  authorities  before  whom  the  proceedings  shall  be  had. 

Under  the  provisions  of  these  sections  of  the  statute, 
viz, — ^the  second,  fourth,  fifth,  and  sixth,  the  clerks  of  the 
County  Courts,  or  their  legally  appointed  deputies,  are  the 
constituted  authorities,  before  whom  claims  against  such 
estate  must  be  filed,  who  must  make  the  order  upon  the 
executor  or  administrator,  to  file  before  them  by  a  specified 
day,  a  schedule  of  the  effects  of  the  estate,  who  must 
appoint  and  qualify  the  three  commissioners  to  distribute 
the  estate  among  the  creditors.  This  distribution  is  to  be 
made  pro  rata^  after  deducting  therefrom  any  amount 
that  may  be  due  for  the  expenses  of  the  administration  for 
funeral  expenses,  or  for  debts,  or  arrearages  due  to  the 
State;  thus  giving  preference  over  other  creditors,  to 
debts  due  the  State,  and  to  funeral  and  administration 
expenses.  This  distribution  must  be  reduced  to  writing, 
signed  by  the  conunissioners  and  filed  by  the  clerk,  and 
when  so  done,  it  remains  conclusive  evidence  of  the  amount 
due  each  creditor. 

The  sixth  section  also  provides,  that  no  action  brought, 
judgment,  bills  single,  or  note  of  hand,  shall  have  prece- 
dence over  unliquidated  accounts,  but  that  all  such  shall 
be  acted  upon,  as  being  of  equal  dignity,  except  in  cases 
of  lien  created  before  the  death.  This  speaks  for  itself. 
It  destroys  that  principle  of  the  common  law,  which 
provided  for  the  payment  of  debts  accordmg  to  their 
dignit}',  and  puts  all  debti^  due  upon  an  equal  footing,  no 
matter  how  evidenced.  The  tenth  section  provides,  that 
the  executor  or  administrator  may  contest  the  validity 
of  any  claim  presented,  and  urge  any  defence  against  the 
same,  available  in  law  or  equity,  and  should  judgment  be 
had  by  the  claimant,  it  shall  be  paid  in  the  same  propor- 
tion as  other  claims ;  and  any  claims  not  filed  on  or  before 
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the  time  fixed,  or  before  the  appropriation  of  the  funds  of 
the  estate  is  made,  shall  be  forever  barred  both  in  law  and 
equity. 

The  provisions  of  this  section  are  exceedingly  vague 
and  uncertain,  in  not  prescribing  before  whom  this  contest 
is  to  be  conducted,  the  manner  in  which  it  is  to  be 
conducted  and  how  an  erroneous  judgment  thereon 
is  to  be  corrected.  The  power  to  contest  the  validity  of 
a  claim  presented,  is  secured  to  the  executor  or  administra- 
tor, but  no  mode  of    doing    so  is  provided. 

This  evil  is  to  a  certain  extent  remedied  by  the  act  of 
1841,  ch.  24,  which  provides  that  so  much  of  the  act  of 
1833  as  requires  the  clerks  of  the  County  Courts,  to 
appoint  commissioners  to  make  the  distribution  pro  rata 
among  the  creditors  of  an  insolvent  estate,  be  repealed. 
And.  that  in  all  cases  thereafter,  in  which  a  pro  rata 
division  is  required  by  the  statute  to  be  made,  it  shall  be 
the  duty  of  the  clerks  to  take  and  state  an  account,  in 
which  they  shall  show  the  amount  of  each  creditor's  claim 
that  is  allowed,  and  the  amount  to  be  paid  by  the  ad* 
ministrator  or  executor  in  satisfaction  of  said  claims. 
And  it  IS  furthermore  made  the  duty  of  said  clerks,  to 
report  all  accounts  so  taken  by  them  to  the  County  Courts 
of  their  counties,  for  confirmation  or  rejection,  at  which 
time  any  person  interested  may  make  such  objections 
and  take  such  exceptions  thereto,  as  they  may  think 
pro'per,  and  if  said  reports  shall  be  confirmed,  they  shall 
be  recorded;  if  not,  they  shall  be  referred  back  to  the  clerk, 
with  instructions  from  the  court  to  make  such  alterations 
as  to  the  court  shall  seem  just,  and  in  all  cases  where 
a  report  shall  be  confirmed,  any  person  interested  in  the 
decision  ^hall  have  the  right  to  appeal  therefrom  to  the 
Circuit  Court. 

Under  the  provisions  of  this  statute,  in  connection  with 
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that  of  1883,  which  it  amends,  in  case  of  a  contest  between 
the  executor  or  administrator  and  a  creditor,  as  to  the 
validity  of  the  creditor's  claim,  filed  before  the  clerk,  he 
is  to  hear  and  take  proof  for  or  against  the  claim,  which 
proof  most  be  of  a  such  a  character  as  would  be  re- 
ceivable in  law  or  equity,  in  support  or  resistance  of  the 
same,  and  determine  judicially  between  the  parties.  If 
the  claim  be  allowed  or  rejected  by  the  clerk,  upon  the 
presentation  of  the  report  to  the  County  Court,  the  executor 
or  administrator  may  object  or  except  thereto,  or  the 
creditor,  as  the  case  may  be ;  when  the  controversy  shall 
be  heard  and  determined  by  the  court;  from  whose 
judgment  an  appeal  is  given  to  the  Circuit  Court ;  which 
appeal,  however,  does  not  touch  or  affect  anything  else  in 
the  case,  but  the  same  as  to  all  other  matters  is  proceeded 
in,  as  if  no  such  appeal  had  been  allowed.  By  the  tenth 
section  any  claim  not  filed  before  a  final  appropriation  of 
the  estate  amongst  the  creditors,  is  barred  both  in  law 
and  equity. 

The  third  section  of  the  act,  provides  that  if  the  schedule 
of  the  estate  filed  by  the  executor  or  administrator, 
contain  any  real  estate,  the  same  may  be  sold  by  an  order 
of  the  Circuit  Court  of  the  county  in  which  administration 
is  granted,  upon  the  petition  of  the  executor  or  administra- 
tor, and  the  proceeds  distributed  among  the  creditors  of 
the  estate  in  the  same  manner  as  is  provided  for  the 
distribution  of  personalty,  pro  rata. 

To  sum  up  the  provisions  of  this  statute*  in  relation  to 
the  administration  of  the  insolvent  estates  of  deceased 
persons,  in  the  County  Courts — 

1.  If  the  estate  of  a  deceased  person  be  insolvent,  it  is 

the  duty  of  the  executor  or  administrator  thereof  to  suggest 

the  fact  to  the  clerk  of  the  County  Court  of  the  county. 

2*  If  such  executor  or  administrator,  neglect  so  to  do. 
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any  creditor  of  the  estate  may   make   such  suggestion, 
provided  he  do  so  in  writing,  signed  with  his  name. 

3.  Upon  such  suggestion  being  made,  an  order  is  granted 
upon  the  administrator  or  executor  to  give  notice  in  a 
newspaper  of  the  State  and  at  the  court-house  door  of  the 
county,  for  all  creditors  to  come  forward,  by  a  day  specified 
in  the  notice,  and  file  their  claims  against  the  estate  with 
the  clerk  of  the  court. 

4.  When  claims   are  filed  with 'the  clerk,    it  becomes  * 
his  duty  to  make  an  order  on  the  administrator  or  executor 
requiring  him  by  a  day  given  to  file  with  him  a  true  and  *    w 
perfect  schedule  of  the  amount  of  the  said  estate. 

6.  The  administrator  or  executor  may  contest  before 
the  clerk  the  validity  of  any  claim  presented  against  the 
same,  by  any  defence  available  in  law  or  equity :  which 
contest  the  clerk  shall  hear  judicially  and  determine  upon 
legal  proof,  and  to  whic\  determination  the  party  agrieved, 
may  except  before  the  County  Court,  when  the  clerk  presents 
his  report  for  confirmation,  and  if  not  satisfied  with  the 
decision  of  the  court,  may  appeal  to  the  Circuit  Court. 

6.  All  claims  filed  and  not  contested,  must  be  proved 
nevertheless,  in  the  manner  prescribed  by  law — the  fail- 
ure of  the  executor  or  administrator  to  contest  the  claim 
under  the  provisions  of  the  tenth  section  of  the  statute, 
being  no^admission  of  the  truth  or  justness  of  the  claim, 
which  is  required  to  be  authenticated  by  the  first  section 
of  the  statute. 

7.  In  the  distribution  of  the  assets  of  the  estate, 
administrator's  expenses,  funeral  expenses,  and  debts  due 
to  the  State,  shall  be  preferred  to  all  other  debts. 

8.  The  balance  of  the  assets,  with  the  exception  of 
such  articles  as  are  by  law  exempt  from  execution,  shall 
be  distributed  prg  rata  among  all  the  other  creditors, 
without  regard  to  the  common  law  dignity  of  these  debts. 
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9.  The  clerk,  under  the  provisions  of  the  act  of  1841, 
eh.  24,  shall,  for  the  parpose  of  making  said  pro  rata 
distribution,  take  and  state  an  account,  in  which  they 
shall  show  the  amount  of  each  creditor's  claim  that  is 
allowed,  and  the  amount  to  be  paid  by  the  administrator  or 
executor  in  satisfaction  of  said  claims,  which  he  shall 
report  for  confirmation  to  the  County  Court ;  at  which  time 
any  person  interested  may  object  thereto;  and,  if  his 
objection  be  overruled,  and  the  report  confirmed,  iie  may 
appeal  to  the  Circuit  Court ;  but,  if  there  be  no  objection 
the  report  shall  be  confirmed,  and  become  conclusive 
evidence  of  the  amount  due  each  creditor.  If  the  report 
be  not  confirmed,  it  shall  be  referred  back  to  the  clerk, 
with  instructions  to  make  such  alterations  as  to  the  court 
may  seem  proper. 

10.  All  claims  not  filed  before  a  final  appropriation 
of  the  funds  of  the  estate  is  made,  are  forever  barred 
both  in  law  and  equity. 

Such  are  the  provisions  of  the  act  of  1833,  and  the 
amendatory  act  of  1841,  in  relation  to  the  mode  of  admin- 
istering and  distributing  among  the  creditors,  the  effects 
of  insolvent  estates  in  the  County  Courts. 

It  will,  at  once,  be  seen  how  imperfect  this  scheme  is, 
when  sought  to  be  applied  to  complicated  estates,  especially 
in  the  mode  of  ascertaining  the  truth  of  the  alleged 
claims  of  indebtedness,  on  the  part  of  creditors,  and  in 
furnishing  sufficient  security  for  non-resident  debtors,  and 
those  whose  claims  were  not  due  before  the  final  settle- 
ment of  the  estate. 

For  the  purpose  of  amending  these  and  other  defects, 
the  act  of  the  26th  January,  1838,  was  passed.  This  act 
is  not  drawn  with  clearness  and  precision,  and  it  is  not 
without  difficulty  in  so  shaping  its  provisions  as  to  efiec« 
tuate  the  objects  designed  by  it. 
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The  statute  begins  by  providing  in  its  first  section  that 
the  effects  of  insolvent  estates,  shall  be  distributed  among 
the  creditors  and  others  interested,  according  to  the 
provisions  of  the  act  of  1633.  That  is  to  say,  that  no 
rules  of  division  in  such  cases,  is  intended  different  from 
that  prescribed  by  the  act  of  1833,  which,  after  payment 
of  the  expenses  of  the  administration,  funeral  expenses, 
and  debts  due  to  the  State,  distributed  the  balance  of  the 
estate  among  the  creditors  pro  rata,  saving  articles  by 
law  exempt  from  execution.  The  second  section  gives 
power  and  makes  it  lawful  for  the  executor  or  adminis- 
trator of  such  estate,  or  any  creditor  thereof,  to  file  his 
bill  in  the  Chancery  Court  of  the  district,  wherein  the 
will  is  proven,  or  letters  of  administration  granted,  or 
where  the  personal  representative  shall  reside,  or  be 
served  with  process,  in  which  he  shall  set  forth  that  the 
assets  of  the  estate  in  his  hands  are  insufiicient  to  pay 
the  debts,  to  the  best  of  his  knowledge  and  belief.  And 
also  such  debts  as  he  knows  or  believes  are  due  and 
owing  from  the  deceased,  and  that  the  estate,  real  and 
personal,  exceeds  the  value  of  five  hundred  dollars.  And 
thereupon  the  Judge  or  Chancellor  may  enjoin  all  pro- 
ceedings in  the  County  Court,  under  the  act  of  1833,  and 
may  also  enjoin  the  commencing  or  prosecuting  all  suits 
at  law  against  the  estate,  except  such  as  the  Chancellor 
in  his  discretion  shall  direct  to  be  tried  at  law ;  and  all 
other  suits  in  equity,  except  such  as  the  Chancellor  shall 
direct  to  be  tried  separately.  And  each  of  the  creditors 
and  others  interested  in  the  estate  shall  be  authorized  to 
have  themselves  made  parties  to  the  proceeding  in  equity, 
and  to  have  an  account  taken  thereof,  and  a  decree  for 
whatever  he  may  be  entitled  to  receive.  The  court  shall 
also  direct  an  account  to  be  taken  of  the  personal  estate 
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and  assets  of  the  testator,  or  intestate,  and  that  a  distri- 
bution  thereof  be  made  among  the  creditors,  and  siudi 
bill  may  be  filed  at  any  time,  after  the  estate  is  or  shall 
be  reported  insolvent  to  the  County  Court,  under  the 
provisions  of  the  act  of  1833 ;  and  upon  such  bill  bein^ 
filed  and  sustained,  the  administration  of  the  estate  shall 
be  transferred  from   the    county   to   the   chancery  court. 

The  eighth  section  of  the  statute  provides  that,  to  avoid 
the  accumulation  of  expenses,  and  at  the  same  time  to 
give  notice,  as  far  as  practicable,  to  all  persons  interested, 
it  shall  be  the  duty  of  the  clerk  or  person  filing  the  bill 
to  make  out  an  abstract  thereof,  which  shall  accompany 
the  subpcBua,  and  be  made  known  to  the  defendants 
named  in  the  bill,  or  such  persons  as  by  the  fiat  of  the 
judge  are  required  to  be  served  with  process ;  and  publi- 
cation shall  also  be  made  by  order  of  the  court,  or  judge, 
or  clerk  and  master  in  vacation,  for  all  other  persons  to 
come  forward,  make  themselves  parties,  and  exhibit  their 
claims,  which  shall  be  equivalent  to  a  service  of  process 
upon  all  authorized  to  become  parties;  and  when  any 
person,  who  shall  be  known  to  be  a'  creditor,  and  whose 
debt  shall  exceed  one  hundred  dollars,  shall  be  a  non* 
resident,  a  copy  of  the  abstract  may  be  forwarded  by  the 
clerk  to  his  residence  by  mail,  which  shall  in  like  manner 
be  equivalent  to  a  service  of  process. 

The  ninth  section  of  the  statute  provides  that,  where 
a  creditor  files  the  bill,  it  shall  be  on  behalf  of  himself 
and  all  other  creditors  or  persons  interested  in  the  estate, 
who  may  wish  to  come  in  under  the  decree.  And  when 
the  executor  or  administrator  shall  file  the  bill,  it  may 
be  on  his  own  behalf,  as  well  as  the  widow,  heirs,  and 
legatees,  or  distributees  of  the  estate,  against  such  of  the 
creditors  as  are  named  therein,  and  all  others  interested 
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a&d  not  named,  and  such  suit  shall  be  conducted  as  a 
creditor's  bill  is  now  condacted  against  trustees,  according 
to  the  rules  and  principles  governing  courts  of  chancery. 

The  tenth  section  provides,  that  the  widow,  heirs, 
devisees,  distributees,  and  legatees  of  the  deceased  are 
also  authorized  to  become  parties  to  said  proceeding,  and 
to  have  such  decrees  rendered  in  their  favor  as  are  just 
and  equitable  afVer  paying  the  debts  and  charges  upon 
the  estate  to  those  that  are  entitled  to  priority  over  them. 

The  sixteenth  section  provides,  that  where  any  person 
shall  hereafter  present  their  claim  to  the  clerk,  notice 
of  such  claim  shall  be  given  to  the  executor  or  adminis- 
trator, aiid  if  such  claim  is  not  admitted  by  the  executor 
or  administrator  to  be  just,  the  claimant  shall  substantiate 
the  same  by  legal  proof,  which  shall  be  reduced  to  writing 
and  filed  away  by  the  clerk. 

The  fourth  section  provides,  that  any  creditor  whose 
debt  is  not  due,  and  who  wishes  to  become  a  party  to 
said  proceedings,  shall  be  authorized  to  do  so,  and  to 
come  in  for  his  pro  rata  distribution,  but  subject  to  a 
discount  on  his  demand,  and  at  the  rate  of  six  per  cent 
per  annum  until  due. 

The  sixth  section  provides,  that  any  creditor,  to  save 
the  operation  of  the  statute  of  limitations  against  him» 
may  present  his  claim  to  the  clerk  and  master,  after  the 
bill  shall  have  been  filed,  as  well  in  vacation  as  in  term 
time,  and  that  the  clerk  shall  give  him  a  receipt  for  his 
claim,  which  presentation  and  application  to  the  clerk, 
if  done  within  the  time  prescribed  by  law,  shall  prevent 
the  operation  of  the  statute  of  limitations. 

These  sections  make  provision  for  the  jurisdiction  of 
the  court  of  chancery,  the  filing  of  the  bill,  the  making 
of  parties  complainant  and  defendant,  the  •  presentation 
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estate  belonging  to  such  insolvent  testator,  or  inttstate 
by  the  third  section  of  the  act,  the  devisees,  heirs,  or  other 
persons,  (which  includes  the  widow,)  interested  therein, 
shall  be  made  parties,  and  when  the  personal  estate  is 
ascertained,  by  the  report  of  the  Clerk  and  Master,  and 
the  confirmation  thereof  by  the  conrt,  to  be  insufficient 
for  the  payment  of  the  debts  of  the  estate,  the  court  shall 
direct  that  the  real  estate,  or  so  much  thereof  as  Ls  neces- 
sary, be  sold  for  the  payment  of  the  debts,  reserving  to 
the  widow  her  dower,  whether  jadgmexvt  shall  be  had 
previous  or  since  the  death  of  the  husband. 

The  jurisdiction  of  the  court  being  fixed,  and  the  bill 
properly  filed,  the  Chancellor  has  power,  under  the  second 
section  of  the  statute,  to  enjoin  the  commencement  or 
prosecution  all  suits  at  law  against  the  estate,  except 
such  as  he  in  his  discretion  shall  direct  to  be  tried  at  law, 
and  all  other  suits  in  equity,  except  such  as  he  shall  direct 
to  be  tried  separately. 

And  by  the  fifth  section,  if  any  suits  at  law.  shall  have 
been  brought  before  the  proceedings  at  law  are  enjoined, 
the  Chancellor  may  direct  them  to  be  dismissed  upon 
such  terms  as  shall  be  just  and  equitable ;  or  to  have 
judgments  entered,  to  be  paid  out  of  the  assets  or  effects 
of  the  deceased,  when  they  shall  accrue  or  come  to  the 
hands  of  the  personal  representative  to  be  administered  ; 
but  the  additional  cost  of  taking  such  judgment  shall  not 
be  paid  out  of  tho  estate,  unless  the  Chancellor  shall  so 
direct,  and  in  no  case,  where  an  estate  shall  be  ascertained 
to  be  insolvent,  shall  any  executor  or  administrator  be 
rendered  personally  responsible,  by  reason  of  any  false 
plea  by  him  pleaded. 

By  the  twelfth  section  of  the  statute,  it  is  provided  that 
it  shall  not  be  necessary  for  all  the  parties  to  be  before 
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the  oourt,  when  an  order  or  decree  is  about  to  be  made 
therein;  provided  that  such  parties  are  before  the  court 
or  a  sufficient  number  of  them,  to  enable  the  court  to  do 
complete  justice,  in  the  order  that  is  to  be  made,  or  decree 
that  is  to  be  rendered. 

By  the  sixth  section^  it  is  provided  that  all  creditors  who 
shall  fail  to  bring  suit  for  their  demands,  or  to  come  in 
under  the  proceedings"  to  be  had  under  this  statute,  and 
present  their  claims  within  the  time  prescribed  by  law, 
shall  be  forever  barred  .and  prohibited  from  becoming 
parties  to  such  proceedings,  and  that  creditors,  whose 
debts  are  not  due,  shall  be  under  the  same  obligation 
to  present  their  claims  as  those  whose  debts  are  due, 
and  upon  failure  to  do  so  shall  be  barred  in  like  manner, 
where  the  estate  is  represented  to  be  insolvent  as  herein 
provided  for. 

By  this  section,  the  statute  of  limitations  of  two  years, 
as  to  demands  from  such  insolvent  estate  due  in  the  State, 
and  three  years  as  to  those  out  of  the  State,  are  made 
applicable  to  proceedings  in  chancery  under  the  statute, 
and  are  extended  in  their  operation  to  debts  not  due,  as 
well  as  to  those  that  are  due,  and  this  with  a  view  of 
bringing  to  an  end,  in  a  reasonable  time,  the  matters  in 
controversy  between  the  different  parties  litigating.      ^ 

By  the  second  section,  after  the  lapse  of  two  years  from 

the  time  letters  testamentary,  or  letters  of  administration 

shall  have  been  granted,  and  after  the  estate  shall  have 

been  settled  up,  if  there  should  be  a  surplus  after  paying 

the  debts,  the  court  shall  direct  distribution  thereof  among 

those   entitled,  taking   refunding  bonds   with  security  to 

refund  the  amount  distributed,  if  it  shall  be  necessary  tat 

the  payment  of  debts. 

There  is  some  obscurity  in  the  wording  of  this  section, 
24 — VOL.  IX. 
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resulting  from  the  use  of  the  words,  ^  after  the  estate 
bhall  have  been  settled  up.^    If  we  are  to  consider  these 
words  in  their  strict  meaning,  it  would   seem  that  there 
could  be  no  use,  in  taking  refunding  bonds,  inaonuch  as 
there  could  be  no   subsequent  debts  after  the  estate  bad 
been  fully  settled  up.    But  the  meaning  is  this ;  debts  out 
of  the  State  may  be  proven  in  three  years ;  by  the  general 
law  in  relation  to  the  administration  of  estates,  distribution 
is  directed  to  be  made  after  the  lapse  of  two  years,  and 
to  provide  for  debts  out  of  the  State,  which  may  be  proved 
after  that  period,  refunding  bonds  are  directed  to  be  taken. 
It  was  designed  by  the  framers  of  this  statute,  that  this 
principle  of  the  general  law  of  administration  should  be 
extended    to  cases   under  the   statute,  and,  as  they  had 
provided  that  the  ordinary  statutes  of  limitations  should 
apply  in  such  cases,  and  had  extended  them  to  debts  not 
due  as  well  as  to  debts  due,   it  was  obvious  that  there 
might  be  debts  out  of  the  State,  which  under  the  law  might 
be  proved  within  a  year  after  the  period  fixed  ibr  distri- 
bution, and,  therefore,  the  bonds  for  refunding  might  be 
needed  for  the  protection  of  such  creditors.    The  words, 
**  after  the  estate  shall  have  been  settled  up,"  therefore  mean 
such  settlement  as  might,  at  that  period,  be  legally  made, 
and  which  would  embrace  the  debts  due  in  the  State. 

Finally,  the  eleventh  section  gives  an  appeal  to  the 
Supreme  Court  from  the  decree  of  the  Chancellor,  in  such 
cases,  to  any  party  interested  or  affected  by  it. 

We  do  not  suppose  that,  we  have  settled,  in  this  opinion, 
every  question  of  practice  which  may  arise  under  these 
statutes,  but  only  those  of  most  manifest  importance  in 
their  administration,  leaving  others  of  more  secret  appli- 
cation for  future  cases,  which  may  bring  them  up  for 
consideration. 
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In  testing  the  case  under  considerntion,  by  the  principles 
of  the  statute  as  expounded  in  this  opinion,  it  will  be  very 
obvious  wherein  the  proceedings  of  the  Chancery  Court 
are  erroneous.  It  will  be  seen  from  an  examination  of 
the  bill  of  the  administrator,  that  he  has  made  the 
President  and  Directors  of  the  Bank  of  Tennessee  a  party 
to  his  bill  to  the  end  that  they  may  distinctly  and 
fally  set  forth  and  discover  the  amount  and  origin  of 
their  claims,  as  the  administrator  (so  charges  the  bill,) 
knows  nothing  of  them.  The  other  creditors  of  the  estate 
are  made  pafties  by  the  general  phrase,  ^  all  the  creditors 
of  the  estate." 

Now,  the  Bank  of  the  State  of  Tennessee,  instead  of 
answering  the  bill,  and  distinctly  and  fully  setting  forth 
the  amount  and  origin  of  its  claim,  as  it  was  called  upon 
to  do,  files  a  paper,  which  purports  upon  its  face  to  be  a 
list  of  the  claims  of  the  bank,  specifying  four  several  bills 
of  exchange  for  five  thousand  dollars  each,  drawn  by 
Henry  Thayer  and  R.  F.  UHomedieu,  due  at  different 
periods  of  time.  And  upon  this  the  Clerk  and  Master 
reports  this  amount  of  debt  due  from  the  estate  of  R.  F. 
L'Homedieu  to  the  bank,  without  it  appearing  that  any 
notice  of  the  filing  of  these  claims  had  been  given  to  the 
administrator,  or  that  he  had  ever  an  opportunity  of  con* 
testing  them.  According  to  what  has  been  held  by  us 
in  this  opinion,  in  the  construction  of  the  act  of  1838,  the 
bank  should  have  answered  the  bill,  exhibiting  its  claim 
with  sufficient  certainty  as  to  its  nature  and  extent.  If 
it  had  done  so,  and  filed  the  bills  of  exchange,  prima  facie 
evidence  of  its  claim  against  the  estate  would  have  been 
made  out,  and  if  the  administrator  chose  to  contest  its 
validity,  the  defence  was  upon  him. 

Furthermore,  we  have  seen  that  by  the  third  section 
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of  the  jEict  of  1888,  if  there  be  real  estate  belonging  to 
such  insolvent  testator  or  intestate,  the  devisees,  or  heirs, 
or  others  interested  therein,  shall  be  made  parties;  and 
where  the  personal  estate  is  ascertained  by  the  report  of 
the  Clerk  and  Master,  and  the  confirmation  thereof  by  the 
court,  to  be  insufficient  for  the  payment  of  the  debts  of 
the  estate,  the  court  shall  direct  that  the  real  estate,  or 
so  much  thereof  as  is  necessary,  be  sold  for  the  payment 
of  debts,  reserving  to  the  widow  her  dower. 

Now,  there  is  nothing  of  this  done ;  not  only  are  the 
devisees,  or  heirs,  or  other  persons  interested  in  the  real 
estate  owned  by  L'Homedieu  at  his  death,  not  made 
parties,  but  the  land  is  ordered  to  be  sold  without  any 
report  from  the  Clerk  and  Master  as  to  the  necessity 
tfherefor. 

In  all  this,  the  proceedings  of  the  court  below  are  er- 
roneous. 

As  to  the  claim  of  John  Huff,  a  creditor  of  the  estate, 
all  that  it  is  now  necessary  to  observe  is,  that  though  he 
has  made  himself  a  party  to  this  bill  by  petition,  and  has 
therein  set  forth  the  nature  and  extent  of  his  claim,  with 
sufficient  certainty,  yet  there  is  no  proof  of  it,  and  it  is  not 
admitted  to  be  just,  and  due  by  the  administrator ;  there- 
fore no  notice  whatever  can  be  taken  of  it,  and  the  question 
as  to  priority  of  satisfaction,  sought  to  be  raised  between 

him  and  the  Bank  of  Tennessee  cannot  arise  as  the  case 
at  present  stands. 

The  decree  given  in  this  case  will  be  reversed,  and  the 
cause  remanded  to  the  Chancery  Court,  to  be  prepared 
for  a  decree  under  the  provisions  of  the  statute  of  1833, 
chapter  36. 
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An  appnl  in  the  nature  of  a  writ  of  error  may  be  proeecated  in  forma  pau* 
perU,  The  affidayit,  howerer,  nmet  be  made  a  part  of  the  record,  lo  that 
the  revising  court  can  lee  that  the  act  of  1831,  chap.  23,  hai  been 
complied  with. 

This  is  an  action  of  ejectment  by  Herd  and  Taylor 
against  J.  C.  and  Jno.  Dew,  brought  in  the  Circuit  Court 
of  White.  It  was  tried  by  judge  W.  B.  Campbell,  and  a 
jury,  and  a  verdict  and  judgment  given  for  the  plaintiffs^ 
The  defendants  appealed. 

Savage  and  W.  CuUom^  for  the  plaintiffs  in  error. 

Tumey  and  GoodaU^  for  the  defendants  in  error. 

TuRLBTy  J.  delivered  the  opinion  of  the  court. 

This  is  an  appeal,  on  the  part  <^  the  defendants,  from 
a  judgment  in  ah  ejectment»  rendered  at  the  February 
term,  1848,  of  the  Circuit  Court  for  the  county  of  White. 
I^he  appeal  is  granted  without  bond  and  security  by  order 
of  the  circuit  judge,  in  the  words  following,  viz  :  **  For 
reasons  to  the  court  shown,  it  is  considered  by  the  court, 
that  the  defendants  be  permitted  to  prosecute  their  appeal 
in  the  nature  of  a  writ  of  error,  granted  them  in  this  case 
as  paupers  and  without  giving  security  for  the  same.^ 
Now  the  granting  of  appeals  in  forma  pauperis^  and 
without  the  bond  and  security  required  by  statute  in  other 
cases,  rest  upon  the  construction,  which  has  been  given 
by  the  courts  to  the  act  of  1821,  chap.  62,  which  provides 
as  follows : — 

Section  1.  ''The  clerks  of  the  different  courts  of  record 
in  this  State,  shall,  on  the  application  of  any  poor  person, 
who  shall  take  the  oath  hereinafter  prescribed,  issue  any 
writ  or  writs  original,  or  writs  of  subpoena,  according  to 
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the  nature  of  his  case,  either  in  law  or  equity,  without 
demanding  security  or  pay,  or  reward  for  the  same." 

Section  2.  '^Before  any  clerk  shall  issue  the  process 
mentioned  in  the  above  section,  the  said  applicant  shall 
take  and  subscribe  before  the  clerk,  and  which  shall  be 
endorsed  on  the  writ,  the  following  oath,  ^I  do  solenmly 
swear  that  owing  to  my  poverty  I  am  not  able  to  bear  the 
expenses  of  the  law-suit»  I  am  about  to  commence,  and 
that  I  am  justly  entitled  to  a  recovery  from  the  defendant 
or  defendants,  to  the  best  of  my  belief,  an  amount  within 
the  jurisdiction  of  the  court,  in  which  I  am  about  to 
commence  my  said  suit.'" 

Now,  though,  it  be  true,  that  a  strict  construction  of  the 
words  of  this  affidavit,  would  confine  it  to  suits  commenced 
to  recover  judgments,  and  not  to  reverse  them ;  yet.  it 
has  been  held,  and  we  think  correctly,  that  the  wording 
of  the  first  section,  is  sufficiently  broad,  to  cover  the  latter 
class  of  cases,  as  well  as  the  first.  The  words  of  that 
section  are,  as  we  see,  **  issue  any  writ  or  writs  original." 
At  common  law,  a  writ  of  error  is  an  original  writ,  and 
constitutes  the  foundation  of  a  suit,  to  reverse  an  erroneous 
judgment,  and  if  the  practise  stood  as  at  common  law, 
the  party  injured  might,  under  this  statute,  sue  out 
his  original  writ  of  error,  to  reverse  the  same,  in  forma 
pauperis.  But  by  statute,  this  mode  of  proceeding  in 
such  cases  at  common  law,  has  been  changed,  and 
an  appeal  in  the  nature  of  writ  of  error,  substituted 
in  its  place,  or,  if  such  appeal  be  not  prayed  and  allowed, 
by  filing  with  the  clerk  of  our  court  of  errors  and  appeals, 
a  copy  of  the  record,  and  giving  the  adverse  party  five 
days  notice  thereof,  the  party  injured  by  an  erroneous 
judgment,  may  have  the  same-  reviewed  and  reversed,  in 
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the  same  manner^  as  if  he  had  brought  his  case  up  by  an 
appeal  in  the  nature  of  a  writ,  of  error. 

The  practical  operation  of  this  change,  is  to  abolish 
the  writ  of  error,  which  now  never  issues.  The  form  of 
proceeding,  therefore,  is  changed,  but  nothing  more ;  for 
whether  the  case  be  brought  before  the  court  of  errors 
by  appeal  in  the  nature  of  a  writ  of  error,  or  by  filing 
a  copy  of  the  record — it  is  in  substance  still  a  suit  pro- 
secuted in  that  court,  to  reverse  a  judgment  of  an  inferior 
court;  and  so  it  has  always  been  considered.  For  the 
party  seeking  to  reverse  the  judgment,  becomes  the 
plaintiff  in  the  court  of  errors,  and  the  opposite  party,  the 
defendant ;  and  this  without  any  regard  to  their  relative 
positions   in  the  court  below. 

If  the  writ  of  error  were  issued  according  to  the  conmion 
law  practice,  it  would  issue  out  of  the  office  of  the  Supreme 
Court  of  the  State,  and  under  the  provisions  of  the  act  of 
1833,  if  the  clerk  of  the  court  issued  to  one,  claiming  to 
sue  it  out  in  forma  pauperis,  he  must  endorse  the  affidavit 
on  the  writ.  It  would  thus  become  a  part  of  the  record, 
subject  to  the  inspection  of  the  court  which  is  to  judge 
its  validity. 

But  inasmuch  as  this  writ  never  issues,  this  mode  of 
making  the  affidavit  part  of  the  record,  is  impracticable, 
and  inasmuch  as  a  party  injured  by  an  erroneous  judgment 
is  not  by  this  change  of  practice  to  be  deprived  of  the 
benefit  secured  to  him  by  the  statute,  his  affidavit  must 
be  made  a  part  of  the  record  in  some  other  practicable 
manner. 

This  is  only  to  be  done  by  filing  the  affidavit  in  the 
inferior  court  before  the  appeal  in  forma  pauperis  is 
granted;  which  affidavit  becomes  a  part  of  the  record 
to  be  certified  to  the  Supreme  Court  of  errors  and  appeals, 
with  the  other  papers,  constituting  the  record;  or,  if  the 
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record  be  filed  in  the  Supreme  Court  for  the  purpose  of 
having  the  judgment  reversed,  no  appeal  having  been 
taken  in  the  inferior  court,  by  filing  the  affidavit  in  the 
office  of  the  Supreme  Court,  when  it  becomes  a  part  of 
the  record  in  that  court. 

From  this  view  of  the  case,  it  will  be  seen,  that  we  do 
not  think  that  this  record  shows  that  the  appeal  has  been 
properly  allowed.  The  record  does  not  show  that  the 
pauper  affidavit  was  made,  without  which  the  appeal 
could  not  be  granted  without  bond  and  security.  The 
circuit  judge  had  no  power  to  certify  to  this  court,  *^  that 
for  reasons  to  the  court  shown,  it  is  considered,  that  the 
defendants  be  permitted  to  prosecute  their  appeal  in  the 
nature  of  a  writ  of  error  as  paupers.'' 

No  other  reasons  but  those  specified  in  the  form  of  the 
affidavit  by  the  statute,  are  allowable,  and  the  affidavit 
must  form  a  part  of  the  record,  in  order  that  this  court  ^ 
may  judge  whether  these  reasons  existed. 

For  these  reasons  the  appeal  in  the  nature  of  a  writ  of 
error  granted  in  this  case  will  be  dismissed  at  the  costa 
of  the  defendants. 
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Every  erection  in  a  stream  declared  naTigable  by  law,  which  injures  the 
naTigatlon  of  such  etnam,  ia  a  nuisance;  and  no  amount  of  collateral 
benefit  resulting  from  suth  erection  to  the  local  community  can  diTestitof 
such  character. 

Trespass  on  the  case  in  the  Circoit  Goart  of  Smith  county 
by  Moore,  Thomas,  and  Gold,  against  Garter.  The  decla- 
ration averred  that  the  Gumberland  river  ran  through  the 
coonty  of  Smith ;  that  it  was  a  common  and  public  high- 
way for  all  citizens  of  the  State  to  pass  and  repass  with 
all  kinds  of  boats  at  their  pleasure ;  that  the  defendant 
had  erected  in  the  said  river  a  floating  mill,  which 
greatly  impeded  its  navigation;  that  the  plaintifis  were 
passing  down  said  river,  navigating  a  flat- bottomed  boat, 
loaded  with  com  which  belonged  to  them,  and  that  said 
boat  was  by  the  force  of  the  current  driven  against  the 
mill,  and  so  shattered  by  the  collision,  that  it  with  the  load 
sunk,  and  was  lost  to  the  plaintifiis. 

There  was  a  plea  of  not  guilty  to  this  declaration,  and 
an  issue  thereupon  was  submitted  to  a  jury  by  the  presiding 
judge  (Turner,)  at  the  March  term,  1848. 

It  appeared  in  evidence  that  the  legislature  passed  a 
law  empowering  the  Gounty  Gourt  of  Smith  county  to 
grant  to  any  person  or  persons  the  privilege  of  placing 
any  abutment,  or  abutments,  upon  either  bank  of  Gum- 
berland river,  for  the  purpose  of  erecting  any  mill  under 
such  rules,  regulations,  and  restrictions  as  the  court  might 
think  proper ;  provided  the  erection  of  any  such  abutment 
or  mill  shall  not,  in  any  wise,  obstruct  the  navigation  of 
such  stream;  that  Garter  petitioned  the  Gounty  Gourt 
to  grant  him  the  privilege  to  erect  such  mill ;  that  the 
County  Gourt  appointed  commissioners,  who  reported  that 
a  mill  could  be  erected  at  the  place  designed  by  Garter, 
without   obstructing   the    navigation   of  the    river;  that 
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Carter  thereupon  erected  a  floating  mill,  the  abutment 
and  timbers  of  which  extended  some  forty  feet  into  the 
river.  It  further  appeared  that  plaintiffs  were  the  owners 
of  a  flat-bottomed  boat,  loaded  with  corn,  which,  under 
the  control  of  skilful  boatmen,  was  floating  down  the  river, 
and  was  carried  by  the  force  of  the  current  against  the 
structure,  and  was  thereby  shattered,  so  that  it  sunk  to 
the  bottom  of  the  river  in  a  few  minutes,  and  was  lost 
to  the  owners. 

« 

There  was  much  testimony  in  regard  to  the  injury  done 
to  the  navigation  of  the  stream,  the  preponderance  of 
which  W8ks,  that  it  was  serious,  and  rendered  the  navi- 
gation of  the  river  dangerous  in  low  water. 

It  appeared  also  that  the  mill  was  decidedly  beneficial 
to  the  inhabitants,  who  resided  within  its  vicinity,  and 
the  source  almost  exclusively  from  which  they  obtained 
their  supplies  of  ground  grain  during  a  considerable  portion 
of  the  year. 

The  judge  charged  the  jury  as  follows :  ^*  This  is  -an 
action  brought  by  the  plaintiflf  to  recover  damages  for 
an  alleged  loss  of  a  flat-boat  and  cargo,  in  descending 
the  Cumberland  river.  It  is  alleged  by  the  plaintiflTs  that 
in  descending  the  river  their  boat  came  in  contact  with  a 
mill  erected  in  said  rfver,  which  they  allege  was  placed 
there  by  defendant.  Defendant,  on  his  part,  admits  that 
he  erected  the  mill,  under  an  order  of  the  County  Court 
of  Smith,  and  in  pursuance  of  law,  and  that  the  erection 
of  the  mill  was  rightful ;  and  that  the  question,  whether 
he  is  liable  in  damages  cannot  now  arise  inasmuch  as 
he  acted  by  virtue  of  the  authority  of  the  County  Court. 
The  court  states  to  you  of  the  jury,  that  if  it  should  turn 
out  from  the  testimony  in  the  cause,  that  the  erection  of 
the  mill  amounted  to  a  nuisance,  then  the  plaintifis  would 
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not  be  concluded  by  any  order  or  action  of  the  County 
Court;  but  that  the  defendant  would  be  liable  to  the 
plaintiffs  for  the  value  of  the  boat  and  cargo,  provided 
that  certain  other  things  concur  and  exists  which  the  court 
will  explain  to  you.  A  nuisance  is  any  hurt,  damage 
inconvenience,  or  annoyance.  You  will,  then,  determine 
whether  the  mill  erected  in  the  river  is  any  annoyance, 
hurt,  or  inconvenience  to  the  navigation  of  the  river.  If 
it  is,  and  no  countervailing  benefits  result  to  the  public 
from  the  erection  and  use  of  the  mill,  then  such  obstruc- 
tion would  be  a  nuisance,  but  if  the  erection  of  the  mill 
does  not  injure  the  navigation  of  the  river,  then  it  does 
not  amount  to  a  nuisance,  and  because  the  public  would 
not  be  thereby  injured  or  inconvenienced ;  and  so,  if  the 
public  advantage  from  the  erection  and  use  of  the  mill 
overbalanced  any  slight  inconvenience  that  may  be  oc* 
casioned  by  the  erection  of  the  mill,  then  it  would  be  no 
nuisance.  A  great  deal  of  testimony  has  been  introduced 
in  relation  to  channels,  and  the  proper  channel  to  be  run 
by  flat-boats.  The  law  appropriates  the  whole  of  the 
river  to  the  purposes  of  navigation,  and  it  does  not  make 
any  difierence  in  what  part  of  the  river  the  obstruction 
is  placed,  (to  be  sure,  an  obstruction  placed  immediately 
in  the  channel  of  the  river,  would  be  a  nuisance  of  a  more 
aggravated  character  than  if  placed  in  some  part  or  point 
where  boats  less  frequently  run,)  provided,  it  is  in  some 
point  or  part  of  the  river  where  boats  and  other  water 
craflt  may  be  obstructed  thereby.  Then  it  follows  that  a 
nuisance  may  be  created  by  obstructing  other  parts  of 
the  river  as  well  as  the  channel.  Then,  gentlemen,  the 
court  will  leave  it  to  you  to  say,  from  the  facts  in  the  case, 
whether  the  erection  of  the  mill  by  Carter,  the  defendant, 
is   an  obstruction  of  the   navigation  of   the  river.    Is   it 
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any  annoyance  or  obstruction  to  the  navigation  of  the 
river?  and  if  such  obstruction  and  annoyance  do  exist, 
you  will  then  say  whether  there  was  such  public  benefit 
and  advantage  resulting  from  the  use  of  the  mill,  as  to  coun- 
tervail  the  obstruction  and  annoyance.  It  is  no  nuisance, 
where  the  countervailing  benefits  to  the  public  from  the 
use  of  the  mill,  are  greater  than  the  obstruction  was  inju- 

• 

rious.  These  issues  are  for  you  to  determine  from  the 
testimony.  If  you  should  determine  from  the  testimony 
that  the  erection  of  the  mill  in  the  river  is  not  a  nuisance, 
then  the  plaintifis  would  have  no  right  to  recover.  But, 
if  you  should  determine  that  it  is  a  nuisance,  then  the 
plaintifis  would  be  entitled  to  recover,  provided  they  have 
shown  from  the  testimony  in  the  cause  that,  in  descending 
the  river,  they,  their  agents,  or  servants,  used  such  ordinary 
care  and  attention  as  an  ordinarily  prudent  man  would  use 
in  the  management  of  his  own  business.  Common  pm* 
dence  and  care  would  be  sufficient ;  and  the  same  degree 
of  care  would  be  sufficient  in  the  selection  of  the  boat, 
oars,  and  other  apparatus :  and  steersmen  of  that 
description  and  kind  that  an  ordinarily  prudent  man 
would  be  willing  to  entrust  his  goods  to,  would  be 
sufficient.  Neither  the  bbat,  the  hands,  nor  the  oars,  are 
required  to  be  of  the  first  class.  It  is  enough  if  they  are 
ordinarily  good,  and  such  as  are  commonly*  used  for  the 
freighting  and  shipping  of  produce.  If  you  shall  be  of 
opinion  that  the  plaintifis  are  entitled  to  recover,  then  you 
will  give  them  such  damages  as  they  may  have  shown  yon 
they  have  sustained.  The  measure  of  damage  is  what  the 
produce  lost  was  worth  at  the  place  where  the  wreck 
happened,  or  at  the  nearest  market  thereto." 

There  was  a  verdict  and  judgment   rendered  for  the 
defendant,  from  which  the  plaintifis  appealed. 
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Meigs,  for  the  plaintiffs. 

The  defendant  rested  his  defence  upon  two  grounds : 
1.  He  was  authorized  by  the  County  Court  of  Smith, 

under  the  act  of  18d7-8,^h.  213,  to  erect  the  mill,  against 

which  the  plaintiff's  boat  was  wrecked. 

1.  To  this  we  answer,  that  the  act  does  not  authorize 
the  construction  of  a  floating  mill  on  pirogues,  or  keels, 
anchored  in  the  stream,  or  cabled  to  the  bank,  and 
projecting  into  the  stream,  so  as,  in  anywise,  to  obstruct 
the  navigation. 

II.  But  if  it  did,  the  law  is  not  constitutional,  because 
it  affects  to  empower  the  County  Court  of  Smith  to  grant 
a  privilege  which  cannot  be  granted  by  any  other  County 
Court  through  whose  county  the  Cumberland  river  flows. 

And  because  it  assumes  the  control  of  a  highway  that 
does  not  belong  exclusively  to  Tennessee,  but  which  has 
been  declared  to  be  forever  common  and  free  by  para- 
mount law.  See  ordinance  of  1789,  sec.  4,  art  4 ;  Deed 
of  Cession  by  North  Carolina  to  the  United  States,  con- 
dition 4. 

2.  The  second  ground  of  the  defence  was,  that  this  mill 
was  no  nuisance,  although  it  impeded  the  navigation, 
because  the  inconvenience  suffered  by  the  navigating 
public  from  the  mill  was  overbalanced  or  neutralized  by 
the  .convenience  of  the  mill  to  the  milling  public. 

And  the  Circuit  Court  admitted  this  defence  by  stating 
the  law  of  Tennessee  to  be  as  follows : 

If  a  mill  erected  in  a  navigable  river  is  an  annoyance, 
hurt,  or  inconvenience  to  the  navigation,  and  no  counter- 
vailing benefit  results  to  the  public  from  the  erection 
and  use  of  the  mill, — ^then  it  would  be  a  nuisance.  But, 
if  the  public  advantage  from  the  erection  and  use  of  the 
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mill  overbalances  any  slight  inconvenience  that  may  be 
occasioned  by  the  erection  of  the  mill, — then  it  would  be 
no  nuisance. 

This  charge  was  based  upon  the  supposed  authority  of 
Pilcher  vs.  Hart^  1  Hum.,  524-53^.  But  we  answer,  that 
it  is  doing  violence  to  that  case  to  cite  it  as  authority  for 
the  judge's  charge  in  this  case ;  because,  in  that  case, 
the  alleged  nuisance  was  justified,  on  the  ground  that  it 
was  a  convenience  to  the  navigating  public,  greatly  over- 
balancing any  inconvenience  it  might  offer  to  the  same 
public. 

And,  in  this  view,  the  case  is  consistent  with  the  follow- 
ing cases:  Commonwealth  \s.  Wright,  3  Am.  Jurist,  185: 
Rex  vs.  Grosvener,  2  Stark,  511,  in  3  Eng.  Com.  L.  R.,  453  ; 
The  King  vs.  FTard,  4  Adol.  &  Ellis  884,  in  31  Eng.  Cotoi. 
L.  R.,  9*.^ ;  Comwonwealth  vs.  Fleming,  Lewis' Criminal  Law, 
533-5 : — which  establish  this  rule,  that  no  erection  or 
work  can  be  placed  in  a  navigable  river  below  low  water 
mark,  which  impairs  its  navigation,  except  such  erection 
or  work  as  may  be  found  by  a  jury  to  offer  to  the 
navigating  public  advantages  in  navigation  countervail- 
ing the  disadvantages  of  such  w^ork  or  erection  to  the 
navigation. 

Which  rule  exactly  coincides  with  what  is  laid  down 
by  the  Roman  law  upon  the  point,  in  the  Digest,  43, 12. 
where  the  Praetor's  Interdict  and  the  commentary  upon 
it  are  given. 

The  Interdict  prohibits  any  work  or  erection  in  a  public 
river,  or  on  its  banks,  whereby  it  may  be  or  become 
deteriorated  for  anchorage  or  navigation. 

The  commentary  says  that,  by  public  river  is  meant 
only  such  rivers  as  are  navigable ;  that  every  work  or 
erection  in  such  river  or  on  its  banks  is  not  prohibited. 
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but  only  those  that  deteriorate  it  for  anchorage  or  navi- 
gation ;  which  takes  place  whenever  the  use  of  the  stream 
is  impaired, — or  is  partially  or  altogether  taken  away. 
And  this  may  happen  when  the  stream  is  lessened  by 
diverting  the  water  into  another  channel ;  or  when  it  is 
vndened,  so  that  the  water  by  being  diffused  becomes 
shallow ;  or  where  it  is  narrowed,  so  as  to  become  rapid ; 
or  where  any  other  thing  is  done,  which  incommodes  the 
navigation,  renders  it  more  difficult,  or,  in  a  word,  im- 
pedes it. 

Carutfiers,  for  the  defendant. 

Exception  is  taken  to  the  charge  of  the  circuit  judge 
on  this  point.  He  said  that  the  jury  might  look  to  the 
public  benefit  of  the  mill  to  the  neighborhood,  and  if  the 
same  was  sufficiently  great  to  counterbalance  the  incon- 
venience to  navigators,  then  it  was  no  nuisance.  I  insist 
that  this  is  the  law. 

The  case  of  Rex  vs.  RuxselU  6  Barn.  &  Cress.,  566.  13 
Com*  L.  R.,  254,  seems  to  me  to  settle  the  question  fully.' 
There  the  decision  is  put  upon  the  ground  expressly  that 
the  abridgment  of  the  right  of  passage  conferred  a  benefit 
upon  the  public  by  making  coal  cheaper  and  of  a  better 
quality.  The  benefit  need  not  be  confined  to  navigators, 
or  the  navigating  interest,  as  it  is  argued  it  must  be  by 
the  other  side,  but  even  the  reduction  of  the  price  of  coal 
to  the  people  of  London,  in  the  case  referred  to,* was 
determined  to  be  a  sufficient  defence  to  the  charge  of 
nuisance.  Now,  I  am  not  able  to  distinguish  that  case 
from  the  one  now  before  the  court;  the  principle  must 
be  the  same. 

It  is  not  every  slight  obstruction  of  the  navigation  that 
amounts  to   a  nuisance.    Here  there  was  room  enough 
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left  for  boats  to  pass,  with  anything  like  good  manage- 
ment. As  a  proof  of  it,  thousands  had  passed  safely 
before  on  this  and  the  other  side  of  the  island  But,  even 
if  this  were  a  nuisance,  the  plaintiff  could  not  recover  if 
the  injury  could  have  been  avoided  by  ordinary  skill  and 
prudence,  or  if  it  were  occasioned '  by  want  of  skill  or 
neglect.    Bacon  Ab.,  title  Nuisance. 

The  use  of  a  public  stream  is  not  for  the  right  of  passage 
only,  but  for  .many  other  purposes.  These  may  narrow 
the  rights  of  passage  to  those  parts  which  may  not  be 
requisite  for  greater  and  more  beneficial  purposes.  13 
Com.  L.  R.,266. 

It  is  no  objection  to  the  application  of  this  principle  that 
the  obstruction  confers  a  private  benefit  on  an  individual, 
provided  the  public  benefit  also  results  as  a  consequence. 
This  last  saves  the  erection  from  the  character  of  a 
nuisance.    lb. 

The  principles  above  contended  for  as  being  established 
in  the  case  of  the  King  vs.  Russell  and  others,  in  13  Com. 
L.  R.,  are  fully  sustained,  and  the  principles  adopted  in 
the  case  of  Hart  vs.  Pilcher,  I  Hump.,  530. 

In  this   case,   in  the   absence  of  all  other  grounds  of 
defence,  the  defendant  could  safely  rely  upon  the  action 
and  authority  of  the  County    Court  of  Smith,  under  the 
act  of  the  Legislature. 

Guilds  for  the  plaintiffs. 

The  defendant.  Carter,  placed  his  mill,  resting  on  a  large 
pirogue,  in  the  main  channel  of  the  Cumberland.  The 
current  ran  directly  under  the  mill.  This  was  a  material 
obstruction  of  the  navigation  of  the  river,  a  nuisance ;  and 
the  boat  of  the  plaintiff,  having  been  forced  by  the  current 
against  the  structure,  and  thereby  sunk,  the  defendant,  it 
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is  insisted,  is  responsible  for  the  value  of  the  boat  and 
cargo. 

The  circuit  judge  certainly  erred^  when  he  charged  the 
jury,  that  they  may  look    to   the  evidence    showing    a 
neighborhood  advantage  unconnected  with  the  navigation 
of  Ae  river,  to  counterbalance  the  hinderance  or  disad- 
vantage the  mill  was  to  the  navigation  of  the  river;  and  if 
these  advantages  were   greater  than  the    disadvantages, 
the  mill  was  no  nuisance,   and  the  owner  consequently 
not  liable  for  damages.    The  case  of  PiUher  vs.  Hart^ 
1  Hum.  524,  does  not  go  to  this  extent.    The  opinion  of  the 
court  in  that  case  had  reference  to  advantages  resulting 
directly  to  the  navigation  of  the  stream,  and  which  were 
detailed  in  the  replication,  which  alleges  that  the  wharf 
boat  (the  alleged  obstruction,)  was  of  great  use  and  benefit 
to  the   navigation  of  the   Mississippi,  by  furnishing  the 
means  of  landing  and  loading  and  unloading  steam-boats 
and  other  water-craft,  at  Memphis.    The  court  says  in 
that  case,  the  erection  of  a  wharf-boat  would  often  become 
a  nuisance,  if  it  were  not  for  the  countervailing  benefits 
afibrded  by  it.    For    if  it  essentially  impair  the  public 
easement  in  a  stream,  it  is  a  nuisance.      The  court  of 
course  had  reference  to  the  countervailing  benefits  existing 
in  the  case  under  consideration,  which  were  confined  to 
or  intimately  connected  with  the  navigation  of  the  Mis- 
sissippi.   They    refer   to    the  case  of   King  vs.   Russeltf 
decided  in  1827.    The  advantages  existing  in  that  case^ 
resulted  from  the  greater  convenience  in  loading  and  un- 
loading the  ships  from  the  staiths,  resting  in  geers  on  the 
river  Tyne,  and  consequently  connected  with  the  naviga- 
tion of  that  river.    Holroyd,  J.,  in  giving  his  opinion  in 
that  case,  refers  to  the  former  mode  of  loading  ships  with 

coal  by  keels,  which  was  an  obstruction  to  the  navigation 
85. — VOL.  IX. 
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and  says:  ^'that  the  evidence  on  the  part  of  the  defen- 
dants  was  to  show  that  the  mode  of  loading  the  ships  by 
the  geers  in  question  was  less  an  obstraction  to  the  navi- 
gation, and  was  more  beneficial  to  the  public,  and  there* 
t6re  was  not  subject  to  indictment.''  Baily,  J.,  after 
referring  to  the  advantages,  likewise  refers  to  the  ooal 
being  less  damaged  by  this  mode  of  loading,  and  the 
market  price  at  the  point  to  which  it  was  taken,  being 
ipereased.  Well,  that  is  an  advantage  not  so  intimately 
connected  with  the  navigation  as  the  advantages  of 
loading  and  unloading  the  ships — but  certainly  connected 
with  the  navigation  of  the  river,  as  it  woufd  increase  the 
demand  for  and  consumption  of  the  coal,  and  consequently 
increase  the  navigation  of  the  river  Tyne,  and  promote 
the  interest  •  of  those  navigatii^  it  This  case  is 
reviewed  by  the  same  court  in  the  year  1836,  in  the  case 
of  King  vs.  Wardf  and  Denmto,  C.  J.^  says :  **  that  that 
case  shows  that  the  advantages  gained  ought  to  be  closely 

connected  with  the  inconvenieoce  resulting,  or  rather  with 
that  which  would  have  been  an  inconvenience,  if  it  was 
not  absorbed  in   the  superior  advantage;*'    and  he  very 

properly  says :  "  that  if  the  violation  of  rights,  which  be- 
long to  any  part  of  the  public,  is  to  be  vindicated,  by  the 
benefit  which  may  arise  to  another  part  of  the  public 
elsewhere,  we  are  introducing  enquiries  of  a  most  vague 
and  unsatisfactory  nature,  and  entering  into  speculations 
upon  which  no  jury  can  be  expected  properly  to  decide," 
4  A.  and  E.,  364.  No  case  can  be  found  in  the  books 
sustaining  the  Circuit  Judge's  charge  in  this  case.  The 
case  of  Russell  does  not  go  to  that  extent,  and  that  case 
is  overruled  by  Ward's  case. 

Upon    principle,    the    advantages    resulting    must    be 
•connected  with  the  inconvenience  caused  in  order  to  ooun- 
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terbalano^  it — ^lo  do  which,  those  advantages  must  promote   ' 
rather  than  retard  the  navigation.     For  the  right  of  one 
portion  of  the  comnmnity  cannot  be  abridged  or  destroyed 
in  order  that  a  distinct  and  disconnected  portion  of  the 
community  may,  in  other  respects,  be  benefited.    If  this 
doctrine    shall    prevail,    a  fixed    constitutional    right  to 
navigate  the  Cumberland   may  be  taken    from  one  pop- 
tion  of  the  citizens  of  the  United  States;    provided  a 
greater  portion  of  other  citizens  may  be  greatly  benefited 
in  other  rei^cts.      A  dam  may  be  erected  across  the 
Cumberland,  and  greatly  obstruct  or  destroy  the  navigation. 
This  dam  may  present  a  great  water  power  to  manufac^ 
tureTs,Aiay  develope  the  resources  and  greatly  promote 
the  wealth  and  power   of  the  community— disconnected 
with  the  navigation  of  the  river.    Yet,  if  a  jury  shall 
believe^  that  it  is  better  for  the  community  to  possess  the 
water  power  and  manufactures,  than  the  navigation,  the 
erection  is  no  nuisance,  and  this  constitutional  right  is 
thus  thwarted  by  these  collateral  advantages  disconnected 
with  the  navigation  of  the  river.     This    cannot  be  the 
law.    The  defendant's  mill,  in  dry  seasons,  when  other 
streams  were  low,  ground  much  com  and  wheat  for  the 
neighbors.    Is  it  this  kind  ol  advantage  to  the  community 
that  is  to  justify  this  serious  ob^ruction  of  the  navigation 
of   the    Cumberland?     If  it    is   then  we    destroy    the 
navigation  of  this  valuable  stream.    The  river  wUl  be- 
come  studded  with  .these  floating  mills.    The  flat-bottomed 
boats,  bearing  the  com,  tobacco,  and  produce  of  the  country, 
very  unmanageable,  will   come  in  collision    with  them' 
at  every  island  or  dangerous  place  in  the  river.    If  they 
shall  be  wrecked,  and  cargo  lost,  as  will  frequently  be  the 
case ;   if  the  iigored  party  appeal  to  the  law,  he  must 
commence  his  action  where  the  defendant  resides— where 
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he  is  to  be  found — a  jury  is  to  be  selected  from  the  neigh- 
borhood of  the  mills,  and  interested  in  those  mills.  It 
will  be  no  difficult  matter  to  satisfy  them  that  the  advan- 
tages resulting  to  themselves  and  the  local  community 
of  which  they  form  a  part,  greatly  counterbalance 
the  inconvenience  resulting  to  those  at  a  distance, 
engaged  in  the  navigation  of  the  stream.  The 
great  and  paramount  interest  of  the  country,  the  exporta- 
tion of  its  bulky  produce  to  foreign  and  domestic 
markets  will  be  retarded,  endangered,  and  destroyed ;  the 
administration  of  the  law  will  be  placed,  not  on  a  steady, 
permanent,  and  fixed  basis,  on  which  all  can  repose  with 
/  safety,  but  on  a  fluctuating  and  arbitrary  balance  of 
advantages  and  disadvantages;  by  which  one  portion  of 
the  State  is  sacrificed  for  the  benefit  of  another — and  the 
question  of  constitutional  right,  will  rest  for  its  vindication 
on  the  arbitrary  discretion  of  prejudiced  and  interested 
jurors. 

He  contended  that  such  could  not  be  the  law ;  that  it 
was  not  sustained  by  either  reason  or  authority,  and  that 
the  plaintifis  were  entitled  to  a  new  trial. 

McKiMNET,  J.  delivered  the  opinion  of  the  cou^t. 

In  respect  to  the  true  application  and  extent  of  the 
principle  upon  which  this  case  was  placed,  by  the  Circuit 
Judge,  in  his  instructions  to  the  jury,  viz,  the  principle 
of  compensation  for  nuisance,  as  it  is  denominated,  in 
some  of  the  cases,  there  is,  in  the  books,  at  least  an 
apparent  disagreement. 

The  case  of  the  King  vs.  Ward,  4  Adol.  and  Ellis*  Rep., 
384,  (31  Eng.  Com.  Law  Rep.,  92)  is  relied  upon,  with 
other  cases,  of  similar  import,  to  maintain  the  proposition, 
that  every  structure  or  erection  in  a  river  declared  naviga- 
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ble  by  law,  not  of  a  character  to  improve  or  facilitate 
the  navigation,  is,  in  law,  a  nuisance,  and  that  collateral 
benefits  resulting  to  the  public,  or  to  a  different  part  of 
the  public,  from  such  erection,  will  not  divest  it  of  the 
character  of  a  nuisance ;  that  the  countervailing  benefit, 
sufficient  for  that  purpose,  must  be  to  the  public,  or  that 
portion  of  it  engaged  in  the  navigation  of  the  stream ;  or, 
in  other  words,  that  the  public  have  been  more  benefited 
than  injured  in  the  ordinary  and  legitimate  uses  of  (he 
stream.    See  also  9  Wend.,  571 ;    1   Dallas'  Rep.,  150. 

On  the  other  hand,  the  case  of  the  King  vs.  Russell^  6 
Bam.  &  Cress.,  566,  (13  Eng.  Com.  LawRep.^  254}  is  sup- 
posed to  be  an  authority  to  support  the  doctrine,  that  an 
abridgement  of  the  right  of  navigation,  or  passage,  may 
be  justified,  if  the  erection  be  productive  of  a  greater 
public  benefit :  or,  even,  if  the  benefit  conferred  upon  a 
different  part  of  the  public,  be  greater,  in  degree,  than 
the  injury  done  to  that  part  engaged  in  navigation. 

This  case  does  not  require  that  we  should  attempt  to 
reconcile  the  cases  upon  this  subject :  neither  does  it  require 
that  we  should  lay  down  what  might  be  deemed  the 
correct  principle  in  such  cases,  did  our  views  altogether 
coincide  upon  that  point. 

For  all  the  purposes  of  the  present  case,  it  is  sufficient 
to  hold,  as  we  all  do,  that,  whatever  may  be  the  correct 
principle,  it  manifestly  has  no  sort  of  application  to  the 
facts  of  this  case,  and  was  wholly  misapplied  by  his 
Honor,  the  Circuit  Judge;  It  is  clear,  that  no  amount  of 
benefit  conferred  upon  an  indefinite  number  of  private 
individuals,  or  ujpon  a  local  community,  can  be  admitted 
to  countervail  the  public  ii\jury,  and  inconvenience  result- 
ing from  the  obstruction  of  a  navigable  river. 

The  Circuit  Court,  therefore,  erred  in  admitting  evidence 
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of  the  supposed  public  benefit,  as  it  is  called,  derived  friMn 
tlie  use  of  the  defendant's  floating  mill;  and,  also,  in  sub- 
mitting it  to  the  jury  to  detennine  whether  such  benefit, 
countervailed  the  injury  to  the  public,  occasioned  by  llie 
obstruction  of  the  navigation. 

Upon  this  ground,  the  judgment  will  be  reversed,  and 
the  case  be  remanded  for  a  new  trial* 


Fbrgusom  vs.  Childress. 

I  When  a  petson  endoned  his  name  on  a  Uank  piece  of  paper,  witti  tb» 
intention  that  it  should  be  filled  up  aa  a  prominory  note,  and  the  maker 
should  deliver  it,  and  it  was  so  filled  up  and  deliyered ;  it  is  held  that 
the  endorsement  and  Intention  with  whieh  snob  endonMment  was  made, 
authorized  the  maker  to  fill  it  up  and  deliver  it,  and  the  endotser  is  held 
liable  therefor.    The  nme  rule  applies  to  bills  single. 

9.  When  there  was  an  agreement  between  the  maker  and  the  holder  of  en- 
dorsed paper,  that'  the  maker  should  confesi  judgment,  and  the  holder 
stay  execution  for  a  given  period,  it  is  held  that  this  agreement  did  not 
discharge  the  endorser ;  first,  because  it  did  not  sUpulate  for  delay  longer 
than  the  law  sufiered ;  and,  ncondly,  because  there  was  no  eonsideiaftlon 
recognized  by  law  to  support  the  agreement. 

The  declaration  avers  the  execution  of  a  bill  single, 
by  Russwurm  to  Ferguson  for  six  hundred  dollars,  payable 
at  the  Planter^s  Bank,  and  the  endorsement  and  delivery 
of  said  bill  single  by  Ferguson  to  Childress,  its  protest, 
and  notice  thereof  to  the  endorser. 

To  this  declaration  the  defendant  pleaded,  first,  that 
he  endorsed  a  blank  piece  of  paper,  with  the  intention 
that  it  should  be  filled  as  a  promissory  note  for  the  ac- 
commodation of  Russwurm,  the  maker,  and  that  it  was 
filled  up  as  a  bill  single,  and  not  delivered  by  him ;  second. 
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that  fdaintiff  agreed  with  the  maker,  llussworm,  that 
if  he  would  eonfess  judgment  6n  the  bUl  single,  and 
other  elaims  against  him,  held  by  plaintiff^  he  would 
•tqfjr  execution  for  the  period  of  six  montlis,  and  that 
Russwurm,  without  the  consent  of  the  defendant,  did 
eonfess  judgment,  and  the  defendant  did  stay  execution, 
according  to  the  agreement. 

To  these  pleas  there  were  demurrers  and  joinders. 
Judgment  was  given  for  the  plaintiff  by  the  presiding 
Judge.    The  defendant  appealed. 

E.  A.  Keebhf  for  plaintiff  in  error. 

H.  M.  BurtoUf  for  the  defendant  in  etror. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

There  is  no  error  in  the  rendition  of  the  judgment  in 
4he  court  below,  in  this  case.  The  pleas  demurred  to, 
aare  all  bad  in  law,  and  constitute  no  legal  defence  to  the 
action. 

They  present  two  questions,  1.  That  the  bill  single, 
as  the  endorser  of  which  the  plaintiff  in  error  was  sued, 
was  blank  when  it  was  endorsed,  and  was  never,  after 
it  was  filled  up  and  sealed  by  the  obligor,  delivered  to 
the  endorser,  and,  therefore,  the  obligation  is  void  for 
want  of  a  delivery. 

The  bill  single,  endorsed  by  the  plaintiff,  is  a  negotia- 
ble paper  by  statute,  and  though  it  never  was  delivered 
to  the  endorser  after  it  was  signed  and  sealed,  yet  it  was 
to  the  endorsee,  and  this  is  sufficient,  and  mast  be,  if  the 
negotiability  of  such  paper  is.  to  be  maintained.  It  has 
never  been  questioned,  bat  that  a  blank  paper  endorsed, 
may  be  filled  up  as  a  promissory  note,  and  delivered  to 
the  endorsee,  and  that  in  such  case,  the  endorser  is  re- 
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sponsible  for  its  payment,  though  he  never  saw  it  after 
it  was  filled  up ;  for  how  is  ^e  endorsee  to  know  whether 
it  was  endorsed  before  or  after  it  was  filled  up. 

To  require  him  to  ascertain  the  fact  upon  his  own 
responsibility  would  destroy  the  negotiability  of  such  paper, 
and  it  would  be  impossible  to  make  enquiry  in  the  many 
instances  in  which  such  paper  is  thrown  into  market 
This  is  equally  true  of  bills  single,  as  of  promissory 
notes,  and  we  are  constrained  to  hold,  that  if  a  delivery 
of  such  instrument  in  its  common  law  sense,  as  applicable 
to  deeds,  is  held  to  be  necessary,  a  delivery  to  the  endorsee 
as  the  agent  authorized  by  the  endorsement  to  receive  it, 
must  be  sufficient.  Perhaps  it  was  folly  to  retain  the 
sanctity  of  a  seal,  after  the  instrument  was  made  nego- 
tiable. 

2.  After  the  bill  single  fell  due,  the  obligor  confessed 
a  judgment  thereon  in  favor  of  Childress,  the  endorsee, 
amalgamating  the  amount  thereof,  with  other  claims,  due 
said  Childress,  he  agreeing  to  stay  execution  six  months. 
This,  it  is  contended,  discharged  the  endorser. 

We  do  not  think  so.  Wq  do  not  look  upon  this  as  a 
contract  for  delay ;  because,  in  the  first  place,  the  delay 
allowed  was  no  greater  than*  what  the  law  would  have 
sufiered,  if  suit  had  been  brought  at  the  term  at  which 
judgment  was  confessed,  in  which  case  supposing  the 
utmost  expedition  which  the  law  allows,  the  judgment 
would  have  been  rendered  at  the  subsequent  term,  four 
months  thereafter,  and  the  execution  thereon,  returnable 
to  the  next,  which  it  would  be  under  the  confessed  judg- 
ment. Second,  the  promise  to  delay  was  supported  by  no 
eonsideration,  recognized  by  law,  and  a  specific  execution 
of  it,  could  not  have  been  enforced.  So  that  in  point  of 
fact,  the  hands  of  the  endorser  were  not  tied  by  it,  and 
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the   endorser,    therefore,    not  discharged  thereby.     We, 
therefore,  aflirm  the  judgment   of  the  Circuit  Court. 


Oppenheim£R  vs.  Edney. 

Where  the  contents  of  a  box  were  fhtDdulently  conrerted  by  a  bailee*  aad  the 
value  of  Biich  contents  could  not  be  proved  by  any  third  person,  the  plaintiff's 
oath  is  admissable  as  to  the  contents  and  value  thereof,  but  not  the  allega- 
tions  of  his  warrant  or  declaration. 

Edney  delivered  a  box  to  D.  T.  Scott,  in  the  city  of 
Nashville,  with  instructions  that  it  should  be  conveyed  to 
Shall,  Innkeeper  at  Pulaski,  to  be  by  him  held  until  the  arri- 
val of  Edney  at  that  place.  Edney  informed  Scott,  at  the 
time  he  delivered  the  box  to  him,  that  it  contained  articles 
of  value,  Scott  delivered  the  box  to  Oppenheimer,  a 
merchant  at  Pulaski,  wrho  took  charge  of  it,  and  agreed 
to  carry  it  to  Pulaski,  and  deliver  it  to  Shall.  He  was 
informed  that  it  contained  articles  of  value.  He  did  not 
deliver  it  to  Shall.  Edney  demanded  the  box,  and  Op- 
penheimer denied  that  he  had  ever  received  it.  Edney 
charged  him  emphatically  with  having  received  it,  and 
drew  forth  a  letter  from  Scott,  stating  the  fact  of  the  de- 
livery, and  the  particulars  thereof.  Oppenheimer  was  much 
embarrassed;  and  stated  that  he  did  remember  something 
about  it,  but  stated  that  they  would  not  permit  him  to 
take  his  own  baggage  on  the  stage  when  he  left  Nashville, 
at  the  time  alluded  to,  and  that  he  did  not  receive  the 
box. 

Edney  procured  a  warrant  to  be  issued  against  Oppen- 
heimer.   This  warrant  charged,  that  Oppenheimer  ''under- 
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took  to  convey,  for  B.  M.  £diiey»  certain  property  of  said 
B.  M.  Edney,  to  wit :  one  box,  containing  one  fine  for  cap» 
one  fine  vest,  one  fine  work-bag,  one  fine  silver  comb, 
and  one  fine  boquet-holder,  all  of  the  value  of  forty 
dollars,  from  the  city  of  Nashville,  Tennessee,  to  the  town 
of  Pulaski,  in  the  same  State,  there  to  be  delivered,  for 
the  said  Edney,  to  Jacob  Shall,  the  proprietor  of  an  Inn  in 
said  town,  which  said  box,  containing  the  articles  aforesaid, 
was  delivered  to  and  received  by  said  Oppenheimer,  for 
the  purpose  aforesaid,  and  which  he,  the  said  Oppenheimer, 
failed  to  deliver  -  to  said  Shall,  or  said  Edney,  and  has 
converted  said  box,  and  the  said  valuable  articles  therein 
contained,  to  his  own  use.** 

Oppenheimer  was  summoned  to  appear  before  a  justice 
of  the  peace  for  the  county  of  Giles,  and  after  the  evidence 
was  heard,  a  judgment  was  rendered  for  the  defendant; 
the  plaintiff*  appealed  to  the  Circuit  Court,  and  the  case 
was  tried  by  Dillahunty,  judge,  and  a  jury.  The  above 
f(t&ted  facts,  were  proved  before  the  jury,  and  the  plaintiff, 
by  his  counsel  offered  as  evidence,  his  own  deposition,  taken 
at  Ashville,  North  Carolina,  where  he  redded.  It  was 
admitted  to  the  jury,  but  was  subsequently  withdrawn  by 
the  court,  from  their  consideration,  on  the  ground,  that 
it  was  not  duly  certified  by  the  officer  who  took  it. 

The  court  charged  the  jury,  that  if  they  found,  from 
the  proof  before  them,  that  defendant  had  received  said  box 
and  articles,  and  had  fraudulently  converted  or  appropriated 
the  same  to  his  own  use,  thereby  withholding  from  the 
plaintiff,  through  defendant's  fraudulent  act|  the  evidence 
of  plaintiff's  property,  and  its  value,  that  then  the  burthen 
of  proof,  as  to  the  value  of  the  box  and  articles,  would 
be  thrown  on  the  defendant,  and  if  he  failed  to  exhibit 
them  or  prove  their  value,  that  the  jury  might  charge  him  in 
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their  verdict  with  such  sum  as  they  thought  would  do 
justice  to  the  plaintiff,  and  that  for  that  purpose  they  might 
look   to  the  value  of  the  articles,  as  laid  in  the  warrant* 
in  connexion  with  other  proof. 

The  jury  found  a  verdict,  for  the  sum  of  forty  dollars. 
A  motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  rendered  for  the  plaintiffi  the  defendant  appealed. 

N.  Baxter^  for  the  plaintiff  in  error. 

\ 

A.   Wright,  for  the  defendaot  in  error. 

1.  Though  the  defendant  undertook  to  carry  gratuitously, 
and  so  received  the  goods,  he  is  liable,  if  guilty  of  bad 
ihithy  gross  neglect,  or  a  conversion.  This  is  a  case  of 
bad  faith, — a  conversion,  bordering  closely  upon  a  felony. 
Story's  Bailments,  sees.  137, 108,  139, 140, 163, 164,  165, 166, 
167,  168,  169,  170,  172,'  174,  175,  176,   177,  178,  183, 188. 

2.  The  proof  that  he  received  them  is  clear — that  he 
never  delivered  them,  or  accounted  for  them,  either  to 
Mr.  Shall  or  to  Gen.  Edney,  is  equally  clear.  He  was 
silent  as  death,  never  mentioning  the  goods  until  traced 
to  him,  and  then  he  was  guilty  of  falsehood  and  prevari- 
cation. Acnandatory  is  bound  to  account  to  the  mandator. 
If  he  does  not  the  onus  is  on  him.  Story's  Bailments, 
sections  191,  212,213;  2  Greenleaf's  Ev.,  sec.  213,  Run- 
yon  YSi  Caldtoellf  7  Hum.  Rep.,  134, 135.  He  had  incurred 
no  expense,  yras  entitled  to  no  compensation,  and  had 
no  lien  upon  the  box  or  goods.  Story,  sec.  150.  If  he 
had,  he  could  not  convert  them,  or  fail  to  account  for 
them.     Story,  sec.  154,'197. 

3.  Can'  the  charge  of  his  Honor,  the  Circuit  Judge,  in 
the  case  be  maintained?  We  think  it  can,  upon  reason 
and  authority.    Mr.  Greenleaf,  in  section  37  of  his  work 
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on  Evidence,  (1  Greenleaf  Evi.,  101)  says,  "*  the  general 
role  is.  Omnia  prtBsumuntur  contra  spoliatorem.  His 
conduct  is  attributed  to  his  supposed  knowledge,  that  the 
truth  would  have  operated  against  him.  Thu8»  also,  where 
the  finder  of  a  lost  jewel  would  not  produce  it,  it  was 
presumed,  against  him,  that  it  was  of  the  highest  value 
of  its  kind.  But  if  the  defendant  has  been  guilty  of  no 
fraud,  or  improper  conduct,  and  the  only  evidence  against 
him  is  of  the  delivery  to  him  of  the  plaintiflf's  goods,  of 
unknown  quality,  the  presumption  is,  that  they  were  goods 
of  the  cheapest  quality.  No  authority,  it  seems  to  us,  can 
be  more  direct.  The  case  of  the  jewel  is  Armory  vs. 
DelaminOf  1  Strange,  505.  In  Dalton  vs.  Coatsworth^  1 
P.  Wms.,  731,  it  was  held,  in  odium  spoliatoris^  where  the 
defendant  had  suppressed  the  deed,  under  which  com- 
plainant claimed,  so  that  the  witnesses  differed  as  to  its 
contents,  the  complainant  should  hold  the  estate  as  claimed 
in  his  bill.  And  in  the  case  of  Hampden  vs.  Hampden  (1 
P.  Wms.,  732)  where  plaintiff,  as  devisee  under  a  will, 
claimed  an  estate  in  opposition  to  the  heir  at  law,  and 
there  was  proof  of  a  will — ^but  no  exact  account  of  its 
contents; — ^but  inasmuch  as  the  court  was  satisfied,  de- 
fendant  had  suppressed  it,  and  that,  though  no  fixact  proof 
was  made  of  the  contents,  the  defendant  might  clear  this 
by  producing  the  will,  it  was  decreed  the  devisee  should 
hold  the  estate  till  the  will  was  produced.  This  case 
was  first  decided  by  the  Master  of  the  Rolls,  then  affirmed 
by  the  Lord  Chancellor  upon  appeal,  and  then  by  the 
House  of  Lords.  1  Bro.  P.  C,  250.  The  principle  is  sus- 
tained by  many  other  authorities.  Hob.  109,  Sanson  vs. 
Nannert/t  2  Vem.,  561 ;  Clunnes  vs.  Peziey^  1  Gamp.  8 ; 
Sharpe  vs.  Bagwell,  1  Dev.  Eq.  R.,  116;  and  in  Hanson  vs. 
Eustace,  2  Howard's  Rep.,  (S.  G.  U.  States)    708, 709. 
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4.  Edne/s  own  affidavit  is  admissible  in  a  case  like 
this.  2  Greenleaf's  Evi.,  sec  213;  1  da  sec.  347,  848 
and  note  .1  349,350;  16  Pet  Rep.,  211.  He  is  treated 
in  the  books  as  a  witness — is  like  a  party  to  a  record  in 
Chancery,  whose  deposition  can  be  had — ^his  '* affidavit" 
the  books  say.  He  comes  nnder  the  act  of  1704  for  depo< 
sitions.  1  Greenleaf's  Evi.,  sec.  361.  It  can  make  no 
diflference  if  a  bill  of  discovery  might  be  filed,  or  that 
Oppenheimer  might  be  examined  upon  interrogatories, 
nnder  the  act  of  1847-8.  We  need  not  trust  him  as  a 
witness.  He  that  will  rob  or  steal  will  swear  out  of  it. 
Childress  vs.  Saxby^  1  Yem.,  207.  So  thought  the  Circuit 
JndgOw  But  he  rejected  the  affidavit  for  want  of  a  cer- 
tificate. .In  this  we  think  he  erred  to  the  prejudice  of 
Edney.  It  is  submitted,  the  certificate  is  ample.  What 
diffisrence  can  it  make,  whether  the  proper  facts  appear  in 
the  caption,  or  close  of  the  deposition  7  We  have  no  rule 
upon  the  subject.  All  the  commission  required  was  sat- 
isfied. The  act  of  1794  does  not  say  who  shall  be 
commissioner,  or  the  form  of  the  caption  or  certificate. 
The  Chancery  rules  are  not  rules  at  law.  The  case  of 
Wilson  vs.*  Smithy  5  Yer.  Rep.,  383, 406-7,  is  no  authority 
here.  That  case  was  upon  a  rule  of  court — ^prescribing 
what  the  commissioner  should  certify. 

5.  Finally  will  the  court  grant  a  new  trial  even  if  the 
judge  may  have  erred  in  his  charge  to  the  jury,  seeing, 
as  this  court  must,  that  justice  has  been  done  in  the  court 
below,  and  that  a  second  trial  will  inevitably  end  in  die 
same  result.    5  Hum.  Rep.,  476. 

MoKiMNET,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit,  in  the  nature  of  an  action  of  trover, 
commenced  before  a  justice  of  the  peace,  to  recover  dam- 
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ages  for  the  fraudulent  conversion  of  sundry  articles  of 
wearing  apparel,  and  trinkets  contained  in  a  box,  which 
was  delivered  to  the  plaintiff  in  error,  to  be  by  him  con- 
veyed to  Pulaski,  in  this  State,  for  the  defendant  in  error, 
to  whom  they  belonged.  The  box  had  been  left  in  charge 
of  the  proprietor  of  the  ^  Sewanee  House,"  in  Nashville, 
by  the  defendant  in  error,  who  was  on  a  journey,  to  be 
forwarded  to  him  at  Pulaski :  and  the  plaintiff  in  error, 
who  is  a  resident  of  the  latter  place,  being  on  a  visit  to 
Nashville,  received  and  undertook  to  convey  said  box,  and 
deliver  the  same  to  the  keeper  of  a  public  house  in  Pulaski, 
for  the  defendant,  who  was  absent  in  the  western 
district  of  this  State.  He  failed  to  deliver  said  bot, 
and  denied  having  ever  received  it;  and  the  same, 
and  also  the  contents  thereof,  have  been  wholly  lost  to 
the  defendant  in  error. 

The  proof  in  the  record  is  plenary  as  to  the  fact  of  the 
delivery  of  said  box  to  the  plaintiff  in  error,  at  the  **  Se- 
wanee House,"  and  his  undertaking  to  convey  the  same 
to  Pulaski ;  but  there  is  no  legal  proof  whatever  in  rela- 
tion to  the  contents  of  the  box,  or  the  value  thereof  ot 
that  in  fact  it  contained  any  of  the  articles  specified  in 
the  warrant — ^the  witnesses,  who  deposed  on  the  trial,  having 
no  knowledge  or  information  in  regard  to  that  matter. 
For  the  purpose  of  proving  the  contents  of  the  box,  and 
their  value,  as  set  forth  in  the  waitant,  the  deposition  of 
%  the  defendant  in  error,  who  is  an  inhabitant  of  Ashville, 
North  Garolin€^  was  taken,  and  read  to  the  jury  on  the 
trial  in  the  court  below:  but  being  objected  to,  on  the 
ground  that  the  certificate  of  the  justice  was  defective, 
it  was,  by  direction   of  the  court,  withdrawn   from    the 

ju>7- 
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The  court  ifistmcted  the  jury,  that  **  if  they  found  from 
the  proof  before  them,  that  defendant  had  reeeived  aaid 
box  and  articles,  and  had  fraudulently  converted  or  appro- 
priated the  same  to  his  own  use,  thereby  withholding 
from  the  plaintiff,  through  the  defendant's  fraudulent  act, 
the  evidence  of  plaintiff's  property  and  its  value,  that 
then  the  burden  of  proof  as  to  the  value  of  the  box  and 
articles,  would  be  thrown  upon  defendant,  and  if  he  failed 
to  exhibit  them,  or  prove  their  value,  that  then  the  jury 
might  charge  him  in  their  verdict,  in  fiuch  smn  as  they 
thought  would  do  justice  to  the  plaintiff,  for  which  pur- 
pose they  might  look  to  the  value  of  the  articles,  as  laid 
in  the  warrant,  in  connexion  with  other  proof." 

The  jury  found  a  verdict  for  forty-one  dollars  damages 
in  favor  of  the  plaintiff  below,  and  the  court  refused  to 
grant  a  new  trial,  whereupon  the  defendant  prosecuted 
an  appeal  in  error  to  this  court. 

However  strong  our  disinclination  to  disturb  the  verdict 
in  this  case,  we  should  fee]  constrained  to  do  so,  even  were 
the  charge  of  the  court  free  from  exception,  on  the  ground 
that  there  is  no  admissible  evidence  in  the  record  before 
us,  to  warrsmt  or  sustain  it ;  and  the  rather,  because  we 
think  the  direction  of  the  court,  in  one  respect  at  lea^t, 
necessarily  tended  to  mislead  the  jury. 

The  gravamen  of  the  action,  is  the  alledged  fraudulent 
conversion  of  certain  articles  of  value  contained  in  the 
l>ox,  not  merely  the  box  itself,  for  that»  perhaps^  was  <^ 
little  value :  and  for  the  value  of  these  articles,  as  stated 
in  the  warranty  a  recovery  has  been  had.  Upon  what 
evidence?  Simply  upon  proof  of  the  fact  that  the 
defendant  below  received  into  his!  possession,  and  refUsed 
to  deliver  the  box,  as  he  had  undertaken  to  do,  Willi- 
cut  the   semblance   of  proof  tet   it  contained   any  one 
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of  the  articles  of  property  described  in  the  warrant,  or 
indeed  anything  whatever. 

The  authorities  justify  great  latitude  of  presumption 
in  a  case  like  the  present ;  but,  we  think  no  case  can  be 
found,  that  will  maintain  the  extent  to  which  it  has  been 
carried  in  this  case. 

The  jury  were  instructed,  that  they  might  look  to  the 
warrant  in  connexion  with  other  proof,  to  ascertain  the  value 
of  the  articles  alledged  to  have  been  converted.  But  there 
was  no  ^  other  proof"  in  the  case,  as  to  value,  and  they 
must  have  understood,  from  the  direction  of  the  covt,  though 
probably  not  so  intended,  that  the  value  of  the  goods,  as 
stated  in  the  warrant,  was  not  only  admissible  but  like- 
wise sufficient  proof  of  value,  and  they  must  also  have 
taken  it  for  granted,  as  they  well  might,  that  if  the  state- 
ments in  the  warrant  might  be  looked  to  as  evidence  of 
yalue,  they  might  also  be  looked  to  as  evidence  of  the 
character,  quantity,  and  quality  of  the  articles  charged  in 
the  warrant,  to  have  been  converted,  and  also  of  the  main 
fact,  namely,  that  such  articles  were  in  fact  contained  in 
the  box,  and  received  by  the  defendant.  Upon  any  other 
hypothesis  the  verdict  is  inexplicable.  And,  indeed,  if 
the  warrant  was  admissible  for  the  one  pm*pose,  it  was 
equally  so  for  the  others.  There  is  no  principle  upon 
which  it  can  be  admitted  as  proof  of  value,  and  rejected 
as  to  the  other  facts  alleged  therein.  This  is  just  as  clear 
as  that  it  is  inadmissible  as  evidence,  of  any  matter  averred 
therein,  to  support  the  plaintiff's  right  of  recovery,  except 
perhaps,  to  show  the  time  of  the  commencement  of  the 
suit,  and  that  it  regularly  issued. 

There  is  the  less  reason  for  straining  salutary  and  well 
established  principles  in  the  present  case,  because  it  prop- 
erly falls  within  a  well  established  principle — constituting 
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an  exception  to  the  almost  universal  rule  in  courts  of  law, 
by  wtuch  the  oath  in  litems  as  it  is  known  in  the  civil 
law,  or  the  party's  own  oath,  is  received  as  competent 
testimony,  to  prove  the  contents  of  a  box,  a  trunk,  &c., 
and  the  value  thereof,  violated  under  the  circumstances 
alleged  to  exist  in  this  case.  This  exception,  however, 
has  been  admitted  **  from  the  extreme  necessity  of  the 
case,"  and  is  confined  by  the  common  law  to  cases,  where,  ^ 
irom  their  own  nature,  no  other  evidence  of  the  contents, 
or  value  of  the  goods  is  attainable ;  because  it  is  exceed- 
ingly improbable  that  any  other  person,  than  the  party 
injured,  should  possess  any  knowledge  of  the  facts. 

But,  in  the  language  of  Mr.  Starkie,  ^  the  law  has  justly 
been  jealous  of  any  extension  of  this  rule,  and  its  opera- 
tion has  consequently  been  very  limited  in  practice.'' 
1  Starkie  Evi.,  120;  1  Greenleaf's  EvL,  sec.  248,  350; 
Story  on  Bail.,  sec.  454 ;  (3d  edition)  10  Watts'  Rep.,  335, 
337. 

We  are  of  opinion,  that  there  is  error  in  this  record, 
and,  therefore,  reluctantly  order,  that  the  judgment  of  the 
Gireuit  Court  be  reversed,  and  the  oase  be  remanded  for 
a  new  trial. 
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State  vs.  WiTHEBflPooN  and  Mack. 

1.  A  merchant's  bond,  under  the  act  of  1835,  chap.  13,  sec.  7,  to  gi^o  a  state- 
ment of  goods,  and  to  pay  thereon  Stale  and  County  taxes,  at  the  end  of  the 
year,  which  is  payable  to  the  Governor  and  his  successors  in  office,  is  a  valid 
bond,  though  it  do  not  state  that  the  bond  is  for  the  use  of  the  State,  as  de- 
clared In  that  statute.  The  Governor  is  a  trustee  for  the  State,  and  a  recovery 
enures  by  law  to  the  State. 

3.  An  averment  of  breach  of  the  condition  of  a  merchant's  bond  under  this 
act,  Is  sufficient  if  it  charge  that  defendant  did  not  make  the  statement,  and 
did  not  pay  the  taxes,  &c.  It  need  not  aver  that  defendant  received  and 
opened  goods,  and  that  such  goods  were  liable  to  taxation. 

3.  It  will  be  presumed  that  a  bond,  taken  under  a  statute,  to  secure  the  perform- 
ance of  a  public  duty  or  obligation,  was  taken  by  the  proper  officer,  unless 
the  contrary  appear  by  exhibit  of  the  bond. 

4.  A  declaration  on  a  merchant's  bond,  executed  to  the  Governor  for  the  use  of 
the  State,  may  well  charge  that  defendant  **owea  and  detains"  the  penalty. 

5.  It  was  objected  that  a  declaration  for  a  penalty  on  a  bond  under  this  act, 
should  conclude  "  against  the'form  of  the  statute.*'  The  court  held  that  if 
this  be  required  in  a  declaration  under  the  statute,  it  can  only  be  taken  ad- 
vantage of  by  special  demurrer. 

The  5th  sec.  of  the  act  of  1835,  chap.  13,  provides  for 
the  issuance  of  licence  to  retail  merchants,  and  fixes  the 
tax  thereupon.  The  7th  section  provides,  that  every  retail 
merchant,  &c.,  &c.,  shall,  before  commencing  business, 
enter  into  a  bond,  with  approved  security,  before  the 
clerk  of  the  County  Court,  in  the  sum  of  five  hundred 
dollars,  payable  to  the  Governor  for  the  time  being,  and 
his  successors,  for  the  use  of  the  State,  with  condition, 
that  he  will,  twelve  months  from  the  date  of  such  bond* 
render,  on  oath,  to  said  clerk,  a  just  and  true  statement 
of  the  amount  of  goods,  wares,  and  merchandize,  jewelry, 
groceries,  and  drugs,  he  has  received  and  opened  for  sale 
since  the  date  of  his  bond,  and  pay  to  the  clerk  the  amount 
of  taxes  that  may  arise  and  be  due  on  such  goods,  &c.* 
according  to  the  rule  prescribed  by  the  5th  section. 

Under  this  act,  suit  was  commenced  in  the  Circuit  Court 
of  Wayne  County,  in  the  name  of  the  Governor,  N.  S* 


DECEMBER  TERM,  1848.  396 

.  [State  «#.  Witherspoon  and  Mack.] 

Brown,  for  the  use  of  the  State  against  Mack  and  Wither- 
spoon, and  the  declaration  was  as  follows: — 

'*Neil  S.  Brown,  Governor  of  the  State  of  Tennessee, 
and  successor  to  A.  V.  Brown,  late  Governor  of  said  State, 
who  sues  for  the  use  of  the  State,  by  attorney  complains 
of  F.  Witherspoon  and  S.  Mack,  who  are  summoned 
to  answer  the  plaintiff  for  the  use  aforesaid,  in  a  plea 
that  they  render  to  him  the  sum  of  five  hundred 
dollars,  which  to  him  they  owe,  and  from  him 
unjustly  detain;  for  that  the  said  Mack  and  the 
said  Witherspoon,  on  the  0th  day  of  November,  1846,  in 
the  county  of  Wayne,  by  their  certain  writing  obligatory, 
sealed  with  their  seals,  and  now  here  shown  to  the  court, 
bearing  date  the  year  and  day  above  mentioned,  ac- 
knowledged themselves  held  and  bound  to  A.  V.  Brown, 
(Sovemor  of  said  State  and  his  successors  in  office,  in  the 
sum  of  five  hundred  dollars  above  demanded,  which  writing 
was  and  is  subject  to  the  following  condition,  to  wit :  *  The 
condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bound  Franklin  Witherspoon  has  this  day  ob- 
tained from  the  clerk  of  the  County  Court  of  Wayne 
county,  a  licence  to  retail  goods,  wares,  merchandize,  drugst 
medicines,  groceries,  &c.,  at  his  establishment  in  Waynes- 
boro, Wayne  county,  Tennessee,  for  the  term  of  one  year 
from  the  date  thereof;  Now  if  the  said  Witherspoon  shall 
well  and  truly,  at  the  expiration  of  said  term,  render  on 
oath  to  said  clerk  the  amount  of  goods,  wares,  and  mer- 
chandize, by  him  purchased  during  said  term,  and  pay 
the  State  and  County  tax  thereupon,  so  that  the  State  and 
County  shall  sustain  no  loss  thereupon,  then  this  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  virtue. 
and  the  said  plaintiff,  for  the  breach  of  the  condition  above 
recited,  avers  and  says  that  the  said  Franklin  Witherspoon 
did  not  well  and  truly  at  the  expiration  of  said  term,  render 
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on  oath  to  said  clerk  the  amount  of  goods,  wares,  mer- 
chandize, &c.,  &c.,  by  him  purchased  during  said  term, 
and  did  not  pay  the  State  and  County  tax  thereupon,  so  that 
the  State  and  County  did  not  sustain  any  loss  thereupon, 
but  wholly  failed  and  refused,  and  still  doth  fail  and  refuse 
so  to  do,  whereby  an  action  accrued  to  said  plaintiff  for 
the  use  aforesaid,  to  recover  the  sum  aforesaid  of  five 
hundred  dollars,''  yet  the  said  defendants  wholly  fail  and 
refuse  to  pay  the  same  or  any  part  thereof. 

And  the  following  appears :  **  And  the  said  defendants 
by  attorney  come  and  crave  oyer  of  the  said  bond,  which 
is  read  to  them  with  its  condition,  and  say  actio  non^ 
because  they  say,  that  said  declaration  is  not  sufficient  in 
law,  &c.,  &c.,  and  show  to  the  court  the  following  causes 
of  demurrer,  to  wit : — 

1.  Said  suit  is  in  the  name  of  N.  S.  Brown,  Governor, 
and  for  the  use  of  the  State,  and  varies  from' the  bond. 

2.  Said  bond  is  payable  to  A.  Y.  Brown,  and  not  N. 
S.  Brown. 

3.  The  action  is  laid  in  the  debet  and  detinet. 

4.  There  is  no  sufficient  breach. 

There  was  a  joinder  in  demurrer,  and  judgment  was 
given  by  Bullock,  special  judge,  in  favor  of  defendants. 
The   State  by  Attorney  General,  Hill,  appealed. 

Attarney  General^  for  the  State. 
JV.  Baxter,  for  the  defendants. 

This  declaration  is  defective  in  the  following  particulars: 

1.  It  should  conclude  '^  against  the  form  of  the  statute.'' 
It  does  not  so  conclude.     1  Chit.   Plead.,  405,  406. 

2.  To  make  this  a  good  statutory  bond,  so  as  to  enable 
N.  S.  Brown  to  maintain  the  action  as  successor  of  A.  V. 
Brown,  it  should   appear  from  the  declaration   that    the 
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defendant  was  a  merchant — ^there  being  no  authority  in 
law  to  take  such  a  bond  from  any  one  else  than  a  merchantt 
droggist,  &c«;  act  of  1835,  chap.  13,  sec.  7;  Green  vs.  Bum* 
pasSf  Martin  and  Yer.,  94 ;  1  Chit.  Plead.,  405 ;  State  vs. 
Smithy  6  Ham. 

3.  The  bond  does  not  appear  to  have  been  taken  by 
the  clerk  of  the  Coanty  Court  of  Wayne  county,  or  to  have 
been  acknowledged  before  him.  No  body  else  had  au- 
thority by  virtue  of  the  statute  to  take  such  bond:  act  of 
1835,  ch.  13;  and  this  defect  is  not  covered  by  the  act  of^ 
1844,  chap.  103,  sec.  14.  That  act  only  applies  to  the  bonds 
of  collecting  officers. 

4.  It  is  not  averred  in  the  declaration,  that  defendant 
Witherspoon  did  purchase  any  amount  of  goods,  wares, 
or  merchandize,  &c.,  within  twelve  months  next  after  the 
date  of  the  bond,  and  in  that  event  he  would  not  be 
required  to  render  any  oath,  or  to  pay  any  tax  at  the  expi- 
ration of  the  twelve  months.  Act  of  1835, 1  Chit.  Plead., 
405. 

5.  The  declaration  should  not  only  aver  that  the  de- 
fendant did  purchase  goods,  wares,  and  merchandize  within 
the  twelve  months,  but  that  they  were  such  goods,  &c., 
as  were  not  exempt  from  tsucation ;  for  merchants  are  not 
required  to  render  an  account  of  such  goods  purchased  as 
are  exempt  from  taxation.''  Act  of  1835^  chap.  13;  «M. 
and  Y.,  94;    iChit.   Plead.,  405-6. 

MgKinney,  J«  delivered  the  opinion  of  the  court. 

The  judgment  of  the  Circuit  Court  in  this  case,  sus- 
taining the  demurrer  to  the  declaration,  we  think  altogether 
erroneous. 

Of  the  various  causes  of  demurrer  assigned  upon  the 
record,  or  stated  in  argument,  there  is  no  one  well  founded. 
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1.  The  bond  declared  on,  is  a  good  statutory  bond,  and 
the  statement  in  the  declaration,  that  the  suit  is  for  the 
use  of  the  State,  is,  at  most,  mere  surplusage ;  it  would 
not  be,  however,  good  cause  even  of  special  demurrer, 
because  this  is  according  to  the  legal  effect,  as  the  recovery 
enures  to  the  ^State. 

2.  The  bond,  in  legal  contemplation,  is  to  the  incumbent 
of  the  office  at  the  time  of  the  breach ;  the  suit  thereon 
IS  in  his  own  name  and  right,  though  as  trustee;  and, 
therefore,  may  be  sued  and  declared  upon  in  the  debet 
and  detineL 

3.  The  breaches  assigned  in  the  declaration,  precisely 
negative  the  conditions  of  the  bond,  and  are,  therefore, 
sufficient  and  in  proper  form. 

4.  The  occupation  or  profession  of  the  defendant  appears 
from  the  condition  of  the  bond  set  forth  in  the  declaration, 
which  he  is  estopped  to  question,  and  need  not  have  been 
otherwise  averred. 

5.  The  bond  is  not  set  out  on  oyer,  and  there  is  nothing 
to  show  that  it  was  not  taken  by  the  proper  officer,  and  in 
the  mode  prescribed  by  law,  as  the  law  will  intend  in  a 
case  like  the  present,  until  the  contrary  is  averred  and 
shown. 

6.  If  the  defendant  did  not,  in  fact,  purchase  any  goods^ 
during  the  year,  for  which  the  bond  sued  on  was  given ; 
or  if  the  goods  were  of   a  character,  not  falling  within 
the  operation  of  the  bond,   this  would  constitute  matter 
of  defence,  which  must  come  from  the  defendant. 

7.  The  objection  -that  the  declaration  does  not  conclude 
•*  against  the  form  of  the  statute,  &C.,'' — if,  indeed,  it  be 
an  objection  in  a  case  like  this,  which  it  is  not  necessary 
now  to  consider  of,  could  only  be  ta>ken  advantage  of  by 
special  demurrer,  which  has  not  been  done  upon  the  record. 
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The  judgment  of  the  Circuit  Court  will   be  reversed, 
and  the  case  be  remanded  to  be  further  proceeded  with. 


Chilton  et  als.  vs,  Wilson's  lieirs. 

1.  ThepoMcimlon  of  land  for  twenty  yean,  with  continued  ansertion  of  owner- 
abip,  yesta  the  possessor  with  title.  A  grant  from  the  State  is,  under  such 
circumstances,  presumed.  This  presumption  is  not  hased  on  the  weight  of 
evidence  derived  from  time,  that  a  grant  did,  in  fact,  issue;  but  is  a  rule  of 
law,  founded  in  public  policy,  for  the  quieting  of  titles  to  real  estate. 

%  Livingston  took    possession  of  land  in  1798;    he  subsequently  sold  and 

delivered  it  to  Crocket,  Crocket  sold  and  delivered  it  to  Wilson.    They  in 

'  suecession  held  continous  possession  of  the  land  for  twenty  years.    Upon 

this  state  of  facts,  the  law  unites  the  successive  possessions,  and  vests  tha 

title  in  the  possessor  at  the  end  of  twenty  years. 

3.  The  plaintiff  in  ejectment  claimed  land  by  virtue  of  twenty  years  possession. 
A  certificate,  purporting  to  have  been  issued  by  the  County  Court  of  Cum- 
berland county,  Kentucky,  in  pursuance  of  the  laws  of  that  State,  In  which' 
it  was  supposed  such  land  lay,  and  which  declared  the  plaintiff  entitled  to 
the  land  in  controversy,  was  offered  as  evidence,  and  it  was  held  by  the  court, 
that  It  was  in  connection  with  parol  evidence,  admissible^  as  defining  the 
extent  of  the  defendant's  possession,  though  inadmissible  as  independent 
evidence  of  title.  It  was  also  held  that  after  its  admission  as  evidence  of 
boundaries  claimed,  its  admission  as  a  certified  office  copy,  though  erroneous, 
would  not  be  ground  of  reversal.  • 

^.  The  defendant  offered  a  transcript  of  the  record  of  a  suit  in  ejectment,  by 
defendants  against  plaintiffs.  There  was  an  appeal  f^om  the  judgment. 
This  transcript  was  no  evidence  of  a  recovery,  because  the  'judgment  was 
vacated  by  the  appeal;  nor  was  it  admissible  as  evidence  of  the  commence- 
ment of  asuit«-for  the  commencement  of  a  suit  did  not  break  the  continuity 
of  the  plaintiffs'  possession,  and  thereby  defeat  the  presumption  of  a  grant. 

This  is  an  action  of  ejectment^  commenced  by  the  heirs 
of  Wilson  against  Chilton  and  others,  in  the  Circuit  Court 
of  Fentress  county.  After  one  or  more  trials  in  the  county 
of  Fentress,  the  case"  was  transferred  to  the  county  of 
Overton,  where  it  was  submitted  to  a  jury  by  Judge  Camp- 
bell, the  presiding  judge. 
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It  appeared  that  Livingston  took  possession  of  the  land 
in  1798^  and  made  improvements  on  it,  that  he  resided 
on  it  several  years,  and  then  sold  and  delivered  it  to 
Crocket,  and  he  sold  and  delivered  it  to  Wilson, 
the  father  of  the  plaintiffs,  and  that  the  possession 
of  Livingston,  Crocket,  and  Wilson  had  been  successive 
and  unbroken  for  more  than  twenty  years.  They  had 
occupied  it  as  owners.  It  appeared  that  the  heirs  of 
Wilson  had  removed  from  the  land,  and  that  possession 
was  taken  by  those  from  whom  defendants  derived  their 
title. 

The  plaintiffs  offered  as  oddence  a  certified  copy  of  a 
paper  from  the  record  of  the  County  Court  of  Cumberland 
county,  Kentucky,  which  is  as  follows :  ^  No.  2d5*  Augjist, 
1801.  On  motion  of  W.  Livingston,  satisfactory  proof 
having  been  made  to  the  court,  the  court  is  of  opinion 
that  he  is  entitled  to  three  hundred  acres  of  land  in  Cum- 
berland county,"  &C.,.  "under  an  act  of  the  Assembly, 
entitled  an  act,  for  setting  and  improving  the  vacant  lands  of 
the  commonwealth*"  It  appeared  that  the  land  in  contro- 
versy had  been  surveyed  in  accordance  with  the  boundaries 
of  this  certificate  of  right,  and  that  a  copy  from  the  record 
of  the  County  Court,  had  been  assigned  by  Livingston 
to  Crocket,  c^nd  by  Crocket  to  Wilson  on  the  day  of  their 
respective  sales.  Objections  were  made  to  the  admission 
of  the  evidence,  the  ground  of  which  will  be  seen  by 
reference  to  the  opinion  of  the  Court.  The  defendants 
exhibited  a  grant  for  the  land  from  the  State  of  North 
Carolina  to  John  Sevier,  and  a  regular  chain  of  title  from 
him  to  Chilton. 

The  defendants  also  offered  in  evidence  a  transcript  of  a 
record  of  a  suit  in  ejectment  by  Sevier,  from  whom  Chilton 
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deiiyed  title  against  Wilson  in  1818,  forthe  land  in  controver* 
sy.  This  transcript  showed  that  there  had  been  an  appeal 
to  the  Supreme  Coort  from  the  judgment  rendered  in  the 
Circuit  Court.  This  transcript  was  held  inadmissible  by 
the  court  and  rejected. 

The  court  charged  the  jury,  that  the  general  rule  of 
law  was,  that  the  plaintiffs  must  establish  their  title  to 
the  land  by  showing  a  grant  from  the  State,  and  a  regular 
chain  of  title  from  the  grantee  to  themselves;  but  that 
there  was  an  exception  to  this  rule  of  law,  to  wit, 
that  if  the  plaintiffs  and  those  under  whom  they  claim 
had  been  in  the  uninterrupted,  actual  possession  of  the 
land  under  a  color  of  title,  claiming  to  hold  to  the 
extent  of  the  calls  of  their  evidence  of  title,  for  the 
space  of  twenty  years,  a  grant  would  be  presumed 
to  have  been  issued  from  the  State  for  the  land,  and  they 
might  maintain  the  action  of  ejectment,  without  any  other 
title. 

A  verdict  was  rendered  for  the  plaintifis ;  a  motion  was 
Qiade  for  a  new  trial.  This  motion  was  overruled,  and  judg- 
ment rendered  on  the  verdict.    The  defendants  appealed. 

Gardenhire  and  E.  Ewing^  for  plaintiffs  in  error, 
fil    Tumey  and  Savage,  for  the  defendants  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  defendants  in  error,  are  the  heirs  of  Samuel  Wilson 
deceased.  They  produced  in  evidence  on  the  trial,  no  g^nt 
for  the  land  in  controversy,  but  rely  on  the  presumption, 
in  favor  of  the  title  of  their  ancestor,  by  reason  of  his 
long  continued  possession  of  the  .land. 

I.  It  appears  from  the  evidence  that  William  Livingston 
took  possession  of  this  land  in  1798,  that  fie  sold  it   to 
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Crocket,  who  was  in  possession,  before  Livingston  left  it, 
and  Crocket  sold  to  the  ancestor  of  the  defendants  in  error, 
who  took  possession  before  Crocket  left  it,  and  continaed 
in  possession  until  his  death  in   1829. 

In  order  to  establish  the  boandaries  of  the  tract  of  la^d, 
claimed  and  possessed  as  above  stated,  the  plaintiffs  below 
proved  by  William  Wood,  that  he  was  deputy  surveyor, 
that  he  had  seen  a  certificate  for  a  head  right  issued  in 
parsuance  of  the  laws  of  Kentucky,  first  in  the  hands  of 
William  Livingston,  shortly  after  he  obtained  it — after  that 
in  the   hands  of   Joseph  Crocket,  then  in  the   hands  of 
Samuel  Wilson,  and  lastly  in  the  hands  of  the  witness, 
who  made  a  survey  of  the  land  and  retarned  it,  through 
the  hands  of  another  man  to  the  office  at  Burksville ;  said 
certificate  had  an  assignment  from  Livingston  to  Crocket, 
and  one    from  Crocket  to   Samuel    Wilson.      Livingston 
and  Crocket  both  told  the  witness,  that  they  had  made 
the  said  assignments  respectively.    The  witness  has  ex- 
amined' the  office  and  elsewhere  for  the  said  certificate, 
but  could  not  find  it.    He  then  went  to  the  office  and  pro- 
cured a  copy  from  the  records,  but  it  had  not  the  assign- 
ments.   The  witness  is  well  acquainted  with  the  boundaries 
of  the  land  in   dispute,  and   the   copy  of   the    dertificate 
covers  the  land  in  dispute,  and  the  witness  believes  it  to 
be  a  true   copy  from  the  clerk's  office,   in   Cumberland 
county,  Kentucky,  and,  of  course,  a  true  copy  of  the  cer- 
tificate the  witness  surveyed  by. 

Upon  this  evidence,  the  court  permitted  the  copy  to  be 
read  to  the  jury,  which  copy  purports  to  be  a  certificate 
from  the  clerk's  office  of  Cumberland  county,  Kentucky, 
that  William  Livingston  is  entitled  to  three  hundred  acres 
of  land  described  so  as  to  cover  the  land  in  dispute.  To 
the  evidence  of  Wood,  and  to  the  reading  of  the  copy  of 


DECEMBER  TERM,  1848.  4t)d 

[Chilton  et  ak.  «f.  Wilson'i  hein.] 

the  certificate,  the  defendants  objected,  but  the  objection 
was  overruled,  to  which  the  defendants  objected. 

It  is  now  insisted  that  the  evidence  of  Wood  is  insufficient 
to  authorize  the  plaintiffs  to  read  the  copy,  and,  therefore^ 
the  evidence  of  this  witness,  and  the  said  copy  are  both 
incompetent. 

It  is  not  denied  that  if  the  original  paper,  with  its 
assignments,  which  the  witness  saw  in  the  hands  of  the 
several  possessors  of  this  land,  and  by  the  calls  of  which 
he  surveyed  the  land  were  produced,  the  testimony  of  the 
witness  would  entitle  the  plaintiffs  to  read  it  as  evidence 
of  the  boundaries  claimed  by  their  ancestor,  and  to  the 
extent  of  which  he  and  those  under  whom  be  claimed, 
had  been  in  possession  more  than  twenty  years.  But  it 
is  said  the  witness  does  not  prove  that  the  paper  exhibited 
is  a  copy  of  said  paper  under  which  the  plaintiffs'  ancestor 
claimed. 

Although  it  is  true  that  the  evidence  is  not  so  specific 
as  it  might  have  been,  yet  we  think  the  witness  sub- 
stantially proves,  that  the  calls  of  the  paper  exhibited  are 
identical  with  the  calls  of  the  certificate,  by  which  he 
surveyed  the  land.  He  says  he  is  well  acquainted  with 
the  boundaries  of  the  land,  and  the  copy  of  the  certificate 
covers  the  land  in  dispute,  and  he  believes  it  to  be  a  true 
copy  from  the  clerk's  office,  and  of  course,  a  true  copy 
of  the  one  surveyed  by.  Now  if  the  witness  had  said 
in  terms,  that  he  remembered  the  calls  of  the  copy  he 
surveyed  by,  and  on  inspecting  the  copy  he  found  its  calls 
to  correspond  with  those  of  said  paper,  the  proof  necessary 
to  authorize  the  copy  to  be  read,  would  have  been  full 
and  complete.  And  we  think  the  statement  of  the  witness 
amounts  in  substance  to  this  proof.  He  does  not  rest  his 
belief,  that  the  copy  is  a  copy  of  the  certificate  he  surveyed 
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by,  upon  the  fact  merely,  that  both  purported  to  be  copies 
from  the  clerk's  office,  and  his  confidence  in  the  clerk,  that 
he  had  in  both  instances  made  true  copies,  but  he  is  ac- 
quainted with  the  boundaries  of  the  land  surveyed  by  him, 
according  to  the  calls  of  the  certificate  he  surveyed  by» 
and  the  copy  covers  the  land  thus  surveyed,  he,  therefore, 
knows  it  to  be  a  true  copy  of  the  certificate  by  which 
his  survey  was  made. 

We  think,  for  these  reasons,  the  proof  of  this  witness 
was  competent,  and  that  the  paper  was  properly  read  to 
the  jury. 

2.  After  the  copy  had  been  admitted  in  evidence,  upon 
the  proof  made  by  Woods,  the  plaintiff's  ofiered  to  read 
it,  as  a  certified  office  copy — which  the  court  permitted 
to  be  done,  and  to  this  the  defendants  excepted^ 

We  are  satisfied  that  this  paper  was  irrelevent,  as  inde- 
pendent evidence,  and  for  that  reason  alone,  would  hav9 
been  incompetent,  but  for  the  testimony  of  Woods.  But 
we  do  not  perceive  that  the  permission  of  the  judge 
who  tried  the  cause,  having  been  twice  given,  that  the 
same  paper  might  be  read  to  the  jury,  could  effect  the 
defendants  injuriously,  if  in  either  instance  it  were  proper- 
ly before  them.  It  would  constitute,  however,  before  the 
jury  only  a  means  of  connecting  the  several  possessors, 
Liviqgston,  Crocket,  and  Wilson  together,  so  as  to  make 
their  possession  an  unit,  and  to  define  the  boundaries  of 
that  possession. 

3.  His  Honor  told  the  jury  that  if  plaintiffs,  and  those 
under  whom  they  claim  title,  had  been  in  the  actual 
undisturbed  possession  of  the  land  for  twenty  years,  a  grant 
would  be  presumed. 

This  instruction,  the  coimsel  for  the  plaintiffs  in  error 
admits  to  be  correct  as  a  general  rule  ;  but  it  is  contended 
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that  if  this  possession  has  been  held  by  several  persons, 
occupying  the  land  in  succession,  claiming  in  a  common 
right,  to  give  the  last  holder  a  right  to  sue,  he  should 
have  a  deed  or  other  assurance  in  fee  simple,  accompanied 
by  seven  years  of  possession.  It  is  insisted,  the  presump- 
tion is  not  of  a  grant  to  Wilson,  but  to  Livingston,  the  first 
possessor,  and  so  Wilson  does  not  have  the  legal  title, 
because   Livingston  had  a  grant. 

We  cannot  concur,  in  this  view  of  the  case.  The  entire 
twenty  years  of  continued  possession  is  requisite,  in  order 
to  raise  the  presumption  of  a  grant.  As  the  possession 
of  the  last  holder  is  necessary  to  raise  the  presumption, 
that  presumption  must  be  in  favor  of  him  by  whose  pos- 
session it  is  raised.  In  truth,  the  possession  of  all  the 
previous  parties,  under  whom  he  claims,  by  regular 
transfers  of  their  right  of  possession,  constitute  his  posses- 
sion, and  all  the  created  rights  thereby  vest  in  him.  The 
twenty  years  possession  does  not  produce  the  belief  that 
there  was  a  grant,  but  as  a  matter  of  public  policy  to 
^juiet  titles,  the  law  presumes  a  grant.  Time  works  out 
for  the  party  the  title,  and  it  is  never  complete  until  the 
expiration  of  the  twenty  years,  when  it  vests  in  the  party 
then  in  possession. 

4.  On  the  trial,  the  defendants  ofiered  to  read  the  record 
of  a  suit  of  George  W.  Sevier  against  Samuel  Wilson, 
in  ejectment,  in  Overton  Circuit  Court  for  the  same  land, 
from  which  judgment  there  was  an  appeal  to  the  Supreme 
Court,  and  showed  that  the  writ  in  said  suit  issued  1st  of 
April,  1818,  to  the  reading  of  which,  without  the  pro- 
duction of  the  record  of  the  cause  in  the  Supreme  Court, 
the  plaintiffs  objected,  and  the  objection  was  sustained 
by  'the  couft,  to  which  the  defendants  excepted. 

The  court  properly  refused  to  permit  the  record  offered 
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to  be  read.  If  it  was  desired  by  the  defendants  to  establish 
as  a  fact  the  commencement  of  a  suit  before  the  expiration 
of  the  twenty  years,  the  record  was  properly  rejected, 
because  the  fact  was  wholly  irrelevant,  for  the  commence- 
ment of  a  suit  would  not  break  the  continuity  of  the 
possession.  And  if  U  was  desired  to  show  by  the  record 
of  the  Circuit  Court  of  Overton  county,  a  recovery  of  this 
land  by  Sevier,  of  course,  that  record  was  incompetent, 
the  judgment  having  been  vacated,  by  the  appeal. 

Upon  the  whole  we  think  there  is  no  error  in  the  record, 
and  affirm  the  judgment 
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The  act  of  1821,  chap.  14,  defines  forcible  entry  and  detainer,  and  regulates 
proceedings  in  regard  thereto.  The  proviso  to  the  20th  section  declares  that 
the.  ad  shall  not  extend  to  any  person  who  hath  had  the  uninterrupted  occu- 
pation, or  been  in  the  quiet  possession  of  any  lands  or  tenements  for  the  space 
of  three  whole  years  together,  immediately  preceding  such  complaint  so 
exhibited,  and  whose  estate  therein  is  not  ended  and  determined,  but  every 
such  person  may  plead  the  same  to  said  complaint.  This  proyiio  limits  a 
remedy  for  possessions  obtained  or  held  by  wrong,  and  must  be  strictly  con- 
strued. The  possession  which  bars  the  writ  must  be  the  possession  of  the 
party  pleading  it.  The  law  will  not  unite  the  possessions  of  two  or  more 
persons  to  form  the  bar  of  the  statute. 

Thompson  instituted  an  action  againt  Holt  and  others 
for  forcible  entry  and  detainer,  before  two  justices  of  the 
peace  for  Williamson  county,  to  recover  the  possession 
of  land  in  the  possession  of  Holt  and  others,  and  judgment 
was  rendered  for  the  defendants.  The  case  was  taken  to 
the  Circuit  Court,  by  the  plaintiff,  by  writ  of  certiorari* 
It  was  submitted  to  a  jury  by  the  presiding  judge,  lAtney. 
The  plaintiff  introduced  proof  of  title,  by  descent,  and  the 
defendant  by  execution  sale.  There  was  proof  in  regard 
to  the  obtaining  of  possession  by  defendants.  It  appeared 
that  Holt  leased  the  land  to  Owen  and  wife,  and  that  they 
took  possession  of  it,  and  lived  on  it  as  tenants  of  Holt  in 
1842.  In  'January,  1843,  Holt  took  possession,  and  con- 
tinued in  possession  till  the  commencement  of  the  suit  in 
September,  1845.  He  bad  rented  a  portion  of  the  land 
to  others. 

The  judge  charged  the  jury,  that  in  an  action  of  this 
kind  the  defendant  might  plead  in  bar  a  possession  of  three 
years  immediately  preceding  the  commencement  of  |t, 
and  that  a  possession  by  tenant  would  be  as  available 
as  a  possession  in  person. 

There  was  a  verdict  for  the  defendants,  and  judgment 
thereupon.    The  plaintiff  appealed. 
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R.  C.  Foster^  sr.,  for  the  plaintiflT  ia  error. 
Marshall  and  Figures^  for  the  defendants  in  error. 
TuRLEY,  J.  delivered  the  opinion  of  the  court. 

We  regret  being  under  the  necessity  of  reversing  the 
judgment  in  this  case,  because  we  can  see  that  it  may 
perhaps  be  of  no  benefit  to  the  plaintiff,  and  only  tend  to 
accumulate  cost.  But  then  the  charge  of  the  court,  upon 
the  operation  of  the  statute  of  limitations  in  the  case  is, 
In  our  opinion,  entirely  erroneous,  and  we  cannot,  therefore, 
sustain  the  verdict,  not  being  able  to  say,  but  that  it  may 
have  been  based  upon  the  charge. 

The  proof  shows  that  the  defendants  had  not  been  in 
the  possession  of  the  premises  for  the  space  of  three  years 
before  this  suit  was  brought,  but  that  for  a  year  previous 
to  their  taking  possession,  Thomas  Holt,  one  of  the 
defendants,  leased  the  land  to  Herbert  Owen  and  wife, 
who  lived  on  the  same  in  1842,  as  the  tenants  of  Holt ;  at 
the  expiration  of  which  time.  Holt  himself  took  possession. 
Now  the  possession  of  Owen  and  wife,  in  1842,  if  united 
to  the  possession  of  Holt  after  that  period  will 
constitute  more  than  three  years  before  the  commence- 
ment of  this  suit.  But  can  these  possessions  be 
united  to  protect  a  defendant  in  this  action?  The 
Circuit  Judge  thought  they  could.  He  said  to  the  jury : 
^That  it  was  sufficient  for  a  defendant,  in  proceedings 
of  this  kind,  that  he  had  been  in  undisturbed  possession 
for  the  space  of  three  years,  and  that  possession  by  a 
tenant  would  be  equally  available  as  a  possession  in 
person.*'  Is  this  charge  correct  ?  We  think  not.  It  must 
be  borne  in  mind,  that  this  action  is  only  maintainable 
against  a  wrongful  possession,  viz.,  a  possession  obtained 
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by  wrong  or  maintamed  by  wrong ;  that  title'  can  never 
be  enquired  into  in  this  form  of  action,  and  that  it  may  be 
maintained  against  the  legal  owner  himself,  if  he  have 
acquired  the  possession  wrongfully  or  so  maintains  it. 
The  necessary  consequence  is,  that  every  possession  must 
stand  by  itself,  being  capable  neither  of  aiding  or  re- 
ceiving aid  from  another ;  for  it  must  be  of  itself  either 
such  a  possession  as  will  protect  or  will  not  protect ;  if 
it  will  protect,  it  needs  no  assistance;  if  it  will  not,  it 
cannot  be  assisted. 

If  the  person  in  possession  is  a  tort-feasor,  and  liable 
to  be  turned  K>ut  by  writ  of  forcible  entry  and  detainer, 
how  can  his  situation  be  bettered,  by  showing  that  some 
other  tort-feasor  had  previously  entered  and  forcibly  with- 
held the  land,  under  a  lease  from  himself  7  This  cimnot 
make  his  illegal  possession  legal. 

The  view  of  the  case,  taken  by  the  Circuit  Judge,  is 
based  upon  what  we  take  to  be  a  misconception  of  the 
proviso  of  the  20th  section  of  the  act  of  1B21,  chap.  14, 
passed  in  reference  to  this  subject,  and  which  is  in  the 
words  following: —  % 

*^  This  act  shall  not  extend  to  any  person  who  hath  had 
the  uninterrupted  occupation,  or  been  in  quiet  possession 
of  any  lands  or  tenements,  for  the  space  of  three  whole 
years  together,  immediately  preceding  such  complaint  so 
exhibited  to  said  justices,  and  whose  estate  therein  is  not 
ended  or  determined,  but  every  such  person  may  plead 
the  same  to  the  said  complaint,  which  shall  be  tried  in 
the  manner  herein  before  described." 

It  hoM  been  supposed  that  this  proviso  operates  as  the 
statute  of  limitations  in  an  action  of  ejectment,  and  that, 
therefore,  the  possession  of  a  tenant  may  enure  to  the 
27 — VOL.  IX. 
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benefit  of  the  landlord.    This,  in  our  opinion,  is  a  great 
mistake. 

In  the  action  of  ejectment  the  possession  perfects  the 
title,  but  in  the  action  of  forcible  entry  and  detainer,  it 
only  bai;|9  the  action ;  it  confers  no  right,  and  the  person 
claiming  the  benefit  of  it  must  bring  himself  strictly 
within  the  statute,  which  extends  only  to  those  who  have 
had  an  uninterrupted  occupation,  or  been  in  the  peaceable 
possession  of  the  lands  and  tenements,  for  the  bpace  o( 
three  whole  years  together,  before  the  complaint  made. 
Now  this  must  be  defendant's  own  possession.  How  can 
he  make  the  illegal  and  forcible  possession  of  another 
enure  to  his  benefit  ?  He  can  give  no  authority  for  such 
a  possession,  and  the  law  will  not  recognise  any  relation 
between  them. 

No  man  can  authorize  another  to  commit  a  wrong,  to 
take  a  forcible  possession,  or  forcibly  to  detain  it,  and  he 
derives  no  benefit  fVom  such  a  wrong.  Every  man  is 
responsible  for  his  own  trespasses,  for  his  own  detainers 
and  the  statute  for  the  limitation  of  actions  therefor,  are 
applied  to  each  and  every  one,  without  reference  to  another. 

Title  not  coming  into  controversy  then,  and  every 
defendant  in  forcible  entry  and  detainer,  necessarily 
depending  for  protection  upon  the  nature  of  his  own 
possession  and  detention,  and  not  another*s,  the  Circuit 
Judge  erred  in  supposing  that  the  defendant  in  this  case 
might  unite  his  possession  to  that  of  one  claiming  to  have 
been  his  tenant,  in  order  to  constitute  the  bar  of  the 
statute. 

We,  therefore,  reverse  the  judgment  given  in  this  case^ 
and  remand  it  for  a  new  trial. 
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l.JAdictment  for  murder.  There  woa  arerdict  of  guilty,  and  on  amotion 
for  a  new  trial,  two  affidavits  were  presented.  One  affidavit  showed,  that 
some  months  before  the  trial,  Shelton,  one  of  the  jurors,  who  tried  the 
caaoi  stated  that,  from  the  best  information  he  could  get,  the  defendants  ought 
to  be  hung  for  the  offence  with  which  they  were  cliarged.  The  other  affidavit 
showed  that  some  three  or  four  months  before  the  trial,  the  same  juror  stated 
that,  according  to  his  information,  the  defendants  ought  to  be  punished,  or 
would  be  punished  for  the  offence  with  which  they  were  charged.  Shelton 
on  his  examination  stated  that  he  had  not  formed  or  expressed  an  opinion. 
The  court  holds,  upon  this  state  of  facts,  that  Shelton  had  prejudged  the  case, 
and  that  the  defendants  were  entitled  to  a  new  trial. 

52.  Where  the  facts  in  a  case  of  capital  felony  are  not  absolutely  conclusive  of 
defendant's  guilt,  and  it  be  apparent,  from  the  charge  of  the  court,  that  it  may 
have  misled  the  jury  from  its  want  of  accuracy  and  explicltness,  the  court 
will  grant  a  new  trial,  though  the  charge  may  not  be  unequivocally  erroneous. 

3.  A  witness  stated  that  defendant  acknowledged  her  guilt.  This  witness  was 
discredited.  The  court  charged,  that  if  the  jury  regarded  her  testimony  as 
not  being  entitled  to  any  credit,  yet  if  it,  in  so  many  material  points,  was  cor- 
roborated, as  to  inspire  a  conviction  that  it  was  true,  independent  of  any 
faith  in  her  statements  alone,  then  it  would  be  competent  for  them  to  give 
her  credit:  The  court  declares  that  the  corroboration  should  go  to  the  fact  of 
the  making  of  the  confession;  and  not  to  the  general  question  of  the  guilt  of 
the  party. 

Patsy  Troxdale,  Nicholas  Stephens,  and  William  Upton 
were  indicted  for  the  murder  of  Edward  Oneal  and  Sarah 
Oneal,  his  wife,  and  their  five  children,  on  the  15th  day 
of  September,  1646.  The  persons  murdered  were  the 
father,,  mother,  brothers,  and  sisters  of  the  defendant.  Patsy 
Troxdale.  The  murder  is  charged  in  the  indictment  to 
have  been  committed  with  an  axe. 

The  defendants  pleaded  jointly  not  guilty,  and  a  jury 
was  empannelled  by  the  presiding  judge  (Marchbanks) 
to  try  them  jointly,  and  the  proof  was  submitted  accord- 
ingly- 

It  appeared  that  Edward  Oneal  was  the  owner  of  a 

ttnall  tract  of  land  of  little  value,  at  the  foot  of  Cumber- 
land mountain,  in  the  county  of  Overton ;    that  he  was 
.  poor,  ignorant,  about  forty  years  of  age,  and  a  day  laborer^ 
He  was  addicted  to  occasional  intoxication,  and  then  was 
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irritable  and  violent.  He  had  a  wife,  Sarah,  and  six 
children — Patsy  Troxdale  and  five  others,  all  younger  than 
Patsy.  Jackson  was  a  lad  of  twelve,  and  the  balance 
younger  and  smaller.  .  Patsy  was  about  twenty  years  of 
age,  robust  in  her  person,  lewd  in  her  habits,  and 
sometimes  carried  deadly  weapons.  His  house  was  a 
cabin,  built  of  round,  small  logs,  and  old  enough  to  be 
very  dry,  with  a  floor  made  of  puncheons,  with  a  cellar 
under  it,  two  feet  and  a  half  wide,  and  between  five  and 
six  feet  long.  At  a  short  distance  from  it,  was  a  shed, 
under  which  the  cooking  of  the  fiEkmily  was  done,  and  at 
the  distance  of  about  two  hundred  and  forty  yards  stood 
what  was  called  the  fodder-house.  On  this  place  Oneal, 
his  wife,  his  daughter  Patsy,  and  his  five  other  children 
resided  in  the  month  of  September,  1846,  the  time  of  the 
commission  of  the  murder,  with  which  the  defendants 
were  charged.  For  a  portion  of  the  week,  during  which 
the  murder  was  committed,  Oneal  had  been  engaged  by 
one  of  his  neighbors  to  cut  timber  for  boards,  some  three 
or  four  miles  from  his  residence.  On  Friday  evening  he 
left  the  forest  to  go  home.  He  promised  to  return  on 
Saturday  morning,  but  did  not  do  so.  This  promise  to 
return  was  excluded  by  the  court.  He  aJso  promised  to 
go  to  another  neighbor's  on  Saturday  morning,  to  engage 
in  similar  work,  but  did  not  do  so.  He  was  not  intoxicated 
on  Friday  evening,  when  he  left  the  forest,  nor  was  there 
liquor  to  be  obtained  on  his  way  home.  He  was  not  seen 
by  any  witness  after  Friday  evening.  Stephens  and  Upton 
lived  on  Cumberland  mountain,  some  seven  or  eight  miles 
from  Oneal's.  They  were  poor,  had  families,  and  were 
addicted  to  lewdness.  Their  characters  were,  in  other 
respects,  unexceptionable.  They  left  home  on  Fridaj, 
stating  that  they  intended  to  see  Oneal  in  relation  to  a 
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horse  trade,  about  which  there  was  some  dissatisfaction. 
They  stopped  at  a  grocery,  some  three  and  a  half  miles 
from  the  house  of  OaeeA,  and  procured  half  a  gallon  of 
whiskey,  a  part  of  which  they  drank,  and  took  the  balance 
with  them  in  a  bottle  or  bottles  to  Oneal's.    On  Friday 
night  Shepherd  and  Upton  slept  at  the  fodder-house;  they 
said  with  Patsy.     Patsy*s  intrigues  were    known  to  her 
father.      He  had  threatened    to  'Uhrash"    her,  and  she 
had  threatened  to  take  his  life.     He  had  given  orders  to 
her  that  she  should  not  live  on  the  place ;   that  she  must 
seek  her  a  home  by  Monday  (the  Monday  next  succeeding 
the  day  on  which  he  was  murdered.)     Upton  stated  that 
he  and  Stephens  went  to  Oneal's  on  Friday,  in  reference 
to  a  horse  trade ;   that  Oneal  was  not  at  home ;   that  he 
enquired  where  the  balance  of  the  family  were,  and  was 
told  that  Patsy  was  ^ut  digging  ginseng ;  that  she  after- 
wards came  in,  and  they  made  an  arrangement  to  stay 
at  the  fodder-house  together;  that  they  met  there;    and 
that  Patsy  and  Stephens  went  to  the  house,  backward  and 
forward,  daring  the  night  to  see  whether  all  were  asleep. 
Upton  and  Stephens  left  the  fodder-house  just  before  day, 
and  passed  on  through  a    thick    settlement.    They   had 
whiskey  in  a  bottle — ^had  on  white  clothes — ^no  blood  was 
observed  on  them.    They  stated,  at  one  time,  that  they 
slept  out    on  the  mountain;    at    another,  that  they  had 
.  staid  at  old  John  Upton's,  and  when  it  was  ascertained  that 
they  slept  at  the  fodder-house  at  Oneal's,  Upton  stated  that 
he  had  made  the  other  statements  because  he  was  afraid 
his    wife    would    learn    that    he   had  been   with    Patsy 
Trozdale. 

On  Saturday  evening  an  unusual  smoke  was  seen  rising 
from  the  place  where  Oneal's  house  stood. 

On  Sunday  morning  early  the  house  was  burnt  down. 
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The  ground-sills*  were,  however,  still  burning.  It  looked 
as  if  the  puncheons  had  been  pulled  over  the  cellar  and 
burnt  there.  Patsy  was  there :  she  was  asked  where  the 
rest  of  the  family  were.  She  said  they  are  all  in  the 
cellar,  burnt ;  that  her  father's  and  mother's  heads  were 
laying  one  way  and  the  children's  the  other  way;  that 
she  knew  how  they  lay ;  the  witness,  however,  could  not 
tell  how  they  did  lay,  by  looking  at  the  smouldering  ashes 
and  coals.  On  Monday  morning  the  coroner  collected  a 
jury,  and  the  bodies  were  taken  out  of  the  cellar  and 
placed  on  some  boards.  The  heads  and  legs  of  the  old 
people  were  burnt  off.  It  was  found  the  heads  of  the 
children  underneath  lay  as  Patsy  had  stated.  There  were 
no  marks  of  violence  to  be  seen  on  the  portions  of  the 
bodies  of  those  who  were  mutilated  by  burning.  The 
heads  of  the  two  smallest  children  were  to  be  seen.  Their 
skulls  had  been  broken  with  an  axe.  The  blows  were 
mortal.  It  was  with  difficulty  that  some  of  them  were 
recognized.  The  witness  stated  that  "  creepers,"  "  skip- 
pers," "maggots,"  were  to  be  seen  on  the  bodies:  some 
of  them  were  as  large  as  a  grain  of  wheat,  and  some  half 
an  inch  long.  The  largest  were  on  the  children.  There 
was  an  axe  found  sticking  in  a  stump  near  the  house.  It 
had  blood  on  it,  and  hair  resembling  that  of  the  children. 
In  the  fodder-house  were  found  various  articles,  a  dress 
filled  with  old  feathers,  another  filled  with  cotton  and 
wollen  thread ;  in  the  loft  a  quilt ;  there  was  also  a  box 
found  which  contained  a  testament,  in  which  was  a  deed 
to  her  father,  for  the  land  on  which  he  resided.  In  a  top- 
stack  near  the  house  was  a  spinning  wheel,  and  in  the 
weeds  there  was  found  a  bed-tick,  which  Patsy  took  off 
immediately  when  it  was  discovered.  There  was  blood 
on  her  petti-coat  and  chemise. 
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Patsy  was  arrested  on  Monday.  She  stated  that 
Stephens  and  Upton  were  at  her  father's  house  on  Friday ; 
that  they  gave  her  father  liquor ;  that  she  went  off  to  a 
neighbor's,  and  on  her  return,  found  her  father  drinking 
and  mad ;  that  he  choked  her  mother ;  that  she  told  him 
to  qait ;  he  cursed  her,  and  gave  her  till  Monday  morning 
to  get  a  home ;  that  he  threw  her  clothes  out  of  doors^ 
and  her  mother  put  them  in  the  house ;  that  her  father 
repeatedly  said  he  would  kill  them  all,  and  burn  them 
up;  that  her  father  ordered  her  to  dig  some  potatoes, 
and  carry  them  to  Householder's,  and  stay  there  all  night ; 
that  she  did  so,  and  on  her  return  on  Monday  morning,  she 
foand  the  house  burnt  down,  and  her  father,  mother, 
brothers,  and  sisters  dead  in  the  cellar.  She  said  she 
could  not  account  for  it,  and  knew  no  person  at  enmity  with 
h«r  father.  She  said  if  she  had  to  suffer  two  others  would 
have  to  suffer  with  her. 

Christina  Hensly,  a  witness  for  the  State,  stated  that,  she 
was  then  in  custody  and  had  been  for  some  time  in  jail  with 
Patsy  Troxdale ;  that  she  knew  nothing  about  the  matter 
of  the  murder ;  that  she  had  forgotten  all  she  had 'known 
or  said  about  it ;  that  she  had  forgotten  her  own  children ; 
and  after  threats  used  and  much  hesitation,  she  stated  that 
Patsy  had  said  to  her  in  jail,  that  her  father,  mother, 
brothers,  and  sisters  were  killed  on  Friday  night;  that 
"•the  boys  Upton  and  Stephens  were  clear  of  it;"  that 
she  had  burned  the  house  on  Saturday  evening;  that  they 
were  killed  with  an  axe;  that  Patsy  would  sometimes 
tell  her  one  tale,  sometimes  another.  Half  a  dozen 
citizens  testified  that  they  would  not  believe  Christina 
Hensly  on  her  oath. 

The  judge  charged  the  jury,  in  reference  to  the  testi- 
mony of  Christina  Hensly,  that  a  witness  may  be  discredited 
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by  her  statements,  by  her  mode  of  delivering  her  testimony^ 
and  by  witnesses  declaring  that  they  would  not  believe 
her  on  oatb<from  her  general  character  i  that  it  was  the 
province  of  the  juiy  to  determine  whether  this  vritness 
had  been  discredited  or  not  He  also  stated  to  them  that 
if  from  any  cause  they  thought  her  not  entitled  to  credit, 
her  testimony  should  be  altogether  disregarded;  yet,  if 
her  testimony  had  been  in  so  many  material  points  cor- 
roborated by  other  reliable  and  credible  testimony,  either 
positive  or  circumstantial,  as  to  awaken  a  conviction  that 
her  testimony  was,  independent  of  any  belief  reposed  in 
her  statements,  true,  then  it  would  be  competent  to  give 
her  credit." 

The  jury  returned  a  verdict  of  guilty  against  all  the 
defendants. 

There  was  a  motion  made  for  a  new  trial,  and  jn 
support  of  this  motion  there  was  read  the  affidavit  of  the 
coroner,  which  stated  that  in  his  testimony  he  had  failed  ' 
to  state  the  explanation  of  defendant  Troxdale  in  regard 
to  the  fact,  that  the  deed  to  her  father  for  land  had  been 
found  in  her  box,  to  wit,  that  she  said  that  her  father 
v^shed  to  sell  it,  and  her  mother  had  deposited  it  there 
to  prevent  him  from  selling  it. 

2.  The  affidavit  of  Troxdale  stated  that  a  juror,  Shelton, 
had  sworn  that  he  had  not  formed  or  expressed  an  opinion 
as  to  her  guilt  or  innocence,  when  he  had  both  fonned  and 
expressed  an  opinion,  and  that  he  had  got  himself  placed 
on  the  jury  with  the  intent  to  convict  the  defendants. 

3.  The  £Lffidavits  of  Swallows  and  Belyew.  The  affidavit 
of  Swallows  states  that  some  months  before  the  trial, 
Shelton  declared  to  him  that  from  the  best  information  he 
could  get  the  defendants  ought  all  to  be  hung  for  the 
oflfence  with  which  they  were  charged.     The  affidavit  of 
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Belyew  states  that  Shelton  declared  some  three  or  four 
months  before  the  trial  that  the  defendants  oaght  to  be 
panished  or  w<iuld  be  punished  for  the  murder  charged 
against  them. 

This  motion  being  argued  and  duly  considered  was 
overruled,  and  judgment  rendered  against  the  defendants 
on  the  verdict,  for  murder  in  the  first  degree. 

From  the  judgment  the  defendants  appealed. 

S.  Tumey,  Savage^  and  Gardenhire^  for  plaintiffs  in  error. 
Attorney  General,  for  the  State. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

The  prisoners,  Patsy  Troxdale,  William  E.  Upton,  and 
Nicholas  Stephens,  stand  convicted  of  the  crime  of  murder 
in  the  first  degree,  by  the  judgment  of  the  Circuit  Court 
of  the  county  of  Overton,  and  to  reverse  v\rhich,  they  have 
prosecuted  their  writ  of  error  to  this  court.  The  murder, 
for  the  commission  of  which  these  persons  have  been 
condemned,  can  scarcely  be  paralleled  in  the  annals  of 
crime  for  savage  and  remorseless  cruelty,  for  wanton  and 
unprovoked  malignity,  for  cool  and  deliberate  malice,  and 
a  thirst  for  blood,  to  have  been  looked  for  only  in  beasts 
,of  prey,  and  with  all,  attended  with  circumstances  so 
strange  and  mysterious,  so  unaccountable,  according  to 
any  ordinary  principle  of  human  action,  and  involving 
in  the  guilt  of  its  perpetration,  a  person  so  connected  with 
the  victims,  that  it  is  horrible  to  think  of,  and  the  mind 
starts  appalled  from  its  contemplation. 

A  family  of  seven  persons,  a  father,  mother,  and  five 
children  have  been  most  brutally  murdered  and  burned 
in  the  house  in  which  they  lived,  and  under  such  circum- 
stances as  renders  it  impossible  to  designate  the  guilty 
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perpetrator,  if  it  were  not  Patsy  Troxdale,  one  of  the 
prisoners  at  the  bar,  aided  perhaps  by  one  or  both  the 
others.  But  then  Patsy  Troxdale  is  the  daughter  of  the 
father  and  mother,  the  sister  of  the  five  children,  who 
have  been  thus  inhumanly  slaughtered;  and  the  imagi- 
nation seeks  in  vain  for  any  adequate  cause  for  so 
unnatural  and  dreadful  a  crime,  parricide  and  fratricide 
combined — the  utter  destruction  of  the  prisoner's  whole 
family,  embracing  the  hoary  heads  of  her  parents  and 
the  immature  and  infantine  heads  of  her  brothers  and 
sisters — age  and  infancy  in  one  fell  swoop,  and  yet  there 
is  no  apparent  motive  for  all  this,  save  a  slight  misunder- 
standing and  difficulty  with  her  father,  the  result  perhaps 
of  his  dissatisfaction  with  her  lewd  and  immoral  life. 
There  is  no  evidence  whatever  of  any  dissatisfaction  with 
her  mother,  or  want  of  affection  for  her  brothers  and 
sisters ;  and  yet  she  stands  convicted  by  a  jury  of  her 
country  as  their  murderess  ;  not  as  a  murderess,  excited  by 
strong  and  irrepressible  anger,  committing  the  crime  in 
the  fury  of  passion,  and  in  revenge  for  injury  or  insult 
sustained,  not  for  gain,  but  from  some  demoniac  feeling 
alike  unexplainable  and  unaccountable.  She  must  have 
stolen  upon  them  in  the  night  time  when  tliey  were 
reposing  in  sleep,  and  unconscious  of  her  approach,  and 
with  an  axe  have  beaten  out  their  brains  deliberately 
one  by  one,  seven  blows  in  succession,  beginning  perhaps 
with  her  father,  and  ending  with  her  little  brother,  scarcely 
two  years  old.  Is  it  possible  that  human  depravity  can 
have  perpetrated  such  a  crime  ?  I  am  constrained  to  say 
^hat  much  of  this  testimony  tends  to  such  a  result.  If 
she  were  not  a  party  to  this  crime,  then  were  neither  of 
her  co-defendants,  Upton  and  Stephens,  for  they  could  have 
had  no  motive  to  commit  the  offence,  save  through  her 
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solicitations  and  influence.  They  had  no  angry  or  mali- 
cious feelings  to  avenge,  nothing  to  gain  by  its  perpetration. 
There  is  no  evidence  that  there  were  malignant  enemies 
of  the  murdered  family,  who  could  have  committed  the 
crime,  and  they  were  poor,  and  lived  retired  in  the  moun- 
tains of  Overton  county,  and  there  was  nothing  to  be 
gained  by  tlieir  assassination.  It  is  not  possible,  from 
the  circumstances  detailed,  that  the  old  man  could 
himself  have  murdered  the  whole  family,  and  then  burnt 
the  house  and  himself  in  it.  This  has  been  argued,  but 
there  are  things,  in  connection  with  the  event,  which  make 
it  at  least  highly  improbable,  if  not  impossible.  The 
whole  transaction  is  horrible  and  mysterious,  and  no  case 
has  ever  been  presented  to  my  consideration  which  has 
involved  me  in  more  perplexity,  or  about  which  I  have 
had  more  difficulty  in  arriving  at  any  satisfactory  con- 
clusion upon  the  facts. 

The  case  being,  in  my  humble  opinion,  thus  involved,  it 
becomes  highly  necessary  that  we  should  scrutinize,  with 
great  particularity,  the  proceedings  in  the  court  below,  and 
require  the  utmost  strictness  in  the  observance  of  all  those 
forms  and  requisites  prescribed  by  the  law  for  the  main- 
tainance  of  the  purity  of  trial  and  the  safety  of  the 
accused,  fit  is  a  case  in  which  the  most  calm  and  de- 
liberate investigation  and  examination  should  be  demanded 
on  the  part  of  the  court  and  jury ;  one  in  which  a  verdict 
and  judgment  of  conviction  ought  not  to  be  sustained, 
if  the  jury,  who  try  the  case,  are  not  above  all  exceptions, 
and  the  testimony  all  of  such  a  character  as  not  to  make 
false  impressions  or  induce  false  inductions.  It  is  a  case, 
above  all  others  that  we  have  seen,  which  requires  the 
coolest  and  most  enlightened  and  most  impartial  jurors 
for  its  trial,  which  demands  of  the  judge  the  most  rigid 
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scratiny  and  investigation  of  the  legality  of  the  testimony 
on  the  part  of  the  court,  and  the  clearest  exposition  of  its 
nature  and  tendency.  It  is  a  case  in  which  neither  this 
court  nor  the  community  would  be  satisfied  to  execute 
the  prisoners,  nor  any  one  of  them,  unless  it  werfe  apparent 
that  these  things  all  concurred  in  the  trial  in  the  court 
below. 

We  cannot  say  that  they  did.    We  do  not  think  that 

WjUiam  Shelton,  one  of  the  jurors  who  tried  the  case, 

was  honuB^  probus  et  legalis  Jiomo^'omni  exceptione  major 

as  the  law  requires  that  he  should  have  been ;  he  had,  in 

5ur  judgment,  prejudged  the  case. 

The  affidavit  of  Andrew  Swallows  shows  that,  soitie 
months  before  the  session  of  the  court,  at  which  the  case^ 
was  tried,  the  juror  told  him,  that  from  the  best  information 
he  could  get,  he  was  of  the  opinion  that  the  defendants 
ought  all  to  be  hung,  for  the  ofience  wherewith  they  were 
charged. 

*  The  affidavit  of  Benjamin  Belyew  shows  that  the  same 
juror,  three  or  four  months  before  the  trial,  told  him  that 
the  defendants  ought  to  or  would  be  punished  for  the  ^ence 
from  what  he  was  informed. 

If  these  two  witnesses  speak  the  truth,  and  there  is  no 
reason  to  doubt  them,  then  the  juror,  William  Shelton, 
was  not  an  impartial  juror,  but  must  have  gone  upon 
the  trial  of  the  case  with  a  preconceived  opinion  of  the 
guilt  of  the  prisoners,  and  he  must  have  gone  on  the  trial 
with  bad  motives,  fur  he  was  examined  upon  the  uoir  'dire 
with  a  view  to  his  challenge  propter  affectum^  and  denied 
that  he  had  formed  such  an  opinion.  In  the  case  of 
McLain  vs.  The  State^  10  Yerger,  241,  it  is  said  by  the 
court:  *'The  trial  by  jury  has  always  in  England  and 
in  this  country  been  considered  of  such  vital  importance 
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to  the  security  of  the  life,  liberty,  and  property  of  the 
citizen,  that  great  care  has  been  taken  to  preserve  it 
unimpaired.  That  the  accused  may  have  the  full  benefit 
of  a  judgment  by  his  peers  it  is  absolutely  necessary,  first, 
that  the  minds  of  the  jurors  should  not  have  prejudged 
his  case ;  second,  that  no  impression  should  be  made  to 
operate  on  them  except  what  is  derived  from  the  testimony 
given  in  the  court,  and  third,  that  they  should  continue 
impartial  and  unbiased.  These  objects  can  only  be  at- 
tained by  selecting  those  who  have  no  preconceived 
opinions  as  to  the  guilt  or  innocence  of  the  prisoner,  and 
by  not  permitting  them,  after  they  have  been  sworn,  to 
separate  from  each  other  and  mingle  with  the  rest  of  the 
crowd.'* 

A  new  trial  then  ought,  in  our  opinion,  to  be  granted 
in  this  case  for  this  reason.  The  principles  of  this  decision 
are  not  at  war  with  the  case  of  Hawertan  vs.  The  StatCf 
Meigs*  Rep.,  262.  In  that  case  the  afiidavit  of  one  witness 
show'ed  that  one  of  the  jurors^  shortly  before  the  trial 
declared  to  him  that  the  prisoner  was  guilty  of  the  charge 
and  ought  to  be  convicted  and  sent  to  the  Penitentiary, 
and  tne  question  was  whether  a  new  trial  ought  to  be 
granted  on  the  ground  of  this  affidavit,  and  it  was  held 
that  it  ought  not.  The  judge  who  delivered  the  opinion 
in  that  case  says: — "  Without  insisting,  as  might  well  be 
done,  that  the  oath  of  the  juror  upon  the  trial,  quoad 
affectufOj  before  the  court,  would  be  an  equipoise  as  against 
the  oath  contained  in  the  affidavit — ^we  think  that  if  there 
had  been  other  affidavits  of  the  same  tenor  they  ought 
not  to  countervail  the  oath  of  a  juror.  The  loose  im- 
pressions and  conversations  of  a  juror,  founded  upon  rumor, 
would  not  if  disclosed  by  him  or  others  to  the  eourt,  have 
the  effect  to  set  him  aside  as   incompetent,  and  might 


422  NASHVILLE: 

[Troxdale  et  ab.  V9.  The  State.] 

therefore,  be  readily  forgotten,  or  even  perhaps  properly 
pretermitted  by  the  juror  when  upon  oath,  as  not  deserving 
to  be  regarded  as  the  formation  or  expression  of  opinions 
and  convictions.  Nothing  would  be  more  calculated  to 
impair  the  just  administration  of  the  laws,  than  to  set 
aside  verdicts  upon  such  grounds.  When  a  case  shall 
arise,  of  a  juror,  hostile  to  the  defendant  and  maliciously 
seeking,  with  a  view  to  his  injury,  to  pass  upon  his 
trial,  by  denying  upon  Oath  his  opinions  and  convic- 
tions, it  will  present  a  case,  which,  as  it  will  differ  from 
the  present,  may  receive  from  us  a  different  determination.** 
Without  the  slightest  disposition  to  weaken  the  authority 
of  this  case,  (for  we  hold  it  to  be  sound  law)  we  may 
be  permitted  to  observe,  that  it  has  gone  as  far  as  the 
law  upon  this  point  can  be  carried.  It  is  seen  that  its 
argument  rests  upon  the  propositions, — 

1.  That  the  oath  of  the  juror  is  not  to  be  countervailed 
by  the  oath  of  the   af&davit. 

2.  That  loose  impressions  and  convictions  of  a  juror, 
founded  upon  rumor,  will  not,  if  disclosed  by  him  or  others 
to  the  court,  have  the  effect  to  set  him  aside  as  incompetent. 

The  opinion,  expressed  by  the  juror  then,  was  considered 
to  be  a  loose  impression,  founded  upon  rumor,  which, 
inasmuch  as  it  would  not,  if  disclosed  to  the  court,  have 
disqualified  him  as  a  juror,  so  it  shall  not,  when  disclosed 
upon  affidavit  after  trial,  constitute  a  good  ground  for  a 
new  trial.    Such  is  not  the  case  under  consideration. 

The  expression  of  the  opinion  of  the  guilt  of  the  prison- 
ers by  the  juror,  is  not  a  loose  expression  of  opinion 
founded  on  rumor,  but  a  deliberate  and  calm  expression 
of  opinion,  founded  upon  the  best  information  he  eould 
get;  he  said  so  himself.  Upon  the  best  information  he 
could   get;   what   does    this    mean?     Common   rumor T 
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Surely  not.  It  means  that  he  was  desirous  of  havin&[ 
information  upon  the  subject,  and  that  he  put  himself  ff 
trouble  to  obtain  it ;  for  he  had  formed  his  opinion  upon 
the  be3t  information  he  could  get.  If  he  were  seeking 
after  information,  of  course  he  would  go  to  those  who 
knew  the  facts  of  the  case, — which  he  might  easily  do, 
being  a  citizen  of  the  county  where  the  crime  was  per- 
petrated. If  he  got  his  information  from  the  witnesses 
be  prejudged  the  case  from  the  proof  and  not  from  rumor. 
He  was  then  an  incompetent  juror,  and  would  have  been 
rejected  had  the  fact  been  known  to  the  court. 

The  fact  of  this  pre-judgment  of  the  juror  is  established 
by  the  oaths  of  two  witnesses,  and  the  case,  therefore, 
is  not  as  the  case  of  Howerton,  oath  against  oath,  and  is  in 
fact  in  our  opinion  the  very  case  reserved  by  the  judge  in 
that  case,  for  future  decision,  viz,  of  a  juror  denying 
upon  oath  his  opinions  and  convictions  with  a  view  to 
injure  the  prisoners  by  passing  upon  their  trial — ^for  we 
can  conceive  no  other  motive  for  such  a  denial. 

In  relation  to  the  evidence  and  charge  of  the  judge 
thereon,  there  is  but  little  to  be  said.  We  are  not  pre- 
pared to  say  that  any  illegal  evidence  was  received,  or 
that  the  charge  of  the  judge  is,  strictly  speaking,  in  any 
thing  erroneous.  But  we  have  a  strong  impression  that 
the  jury  may  have  be6n  misled  in  relation  to  the  testimony 
of  Christina  Hensly,  and  have  been  induced  to  give 
undue  weight  to  it,  by  reason  of  what  was  said  to  them 
in  relation  to  other  testimony  confirmatory  of  her  state- 
ments. Christina  Hensly  is  a  witness  wholly  unworthy 
of  belief,  as  is  amply  shown,  not  only  by  her  manner  of 
deposing,  bat  by  the  testimony  of  other  witnesses  who 
discredit  her.  She  proves  a  confession,  by  the  prisoner 
Patsy  Troxdale,  equivalent  to  a  direct  acknowledgment 
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of  her  guilt.  No  weight  whatever  ought,  under  the 
ftrcumstances  of  the  case,  to  have  been  given  to  her  un- 
corroborated evidence  of  this  fact  of  confession.  And  so 
if  was  considered,  for  upon  the  subject  the  court  said  to 
the  jury:  *'If  you  regard  the  witness  as  not  being  of 
herself  entitled  to  credit,  yet  if  her  evidence,  in  so  naany 
material  points,  (if  any)  is  so  corroborated  and  confirmed 
by  other  reliable  and  credible  evidence,  either  positive 
or  circumstantial,  as  to  inspire  a  conviction  in  your  minds 
that  her  evidence  is  true,  independent  of  any  faith  in  her 
statements  alone,  then  it  would  be  competent  for  you  to 
give  her  credit." 

Now  though  this  charge  is  legally  correct,  yet  in  delib- 
crating  upon  this  subject,  the  jury  may  have  been  misled* 
by  not  having  been  informed  what  kind  of  testimony  would 
be  corroborative  of  the  testimony  of  Christina  Hensly, 
proving  a  confession  of  guilt  on  the  part  of  Patsy  Troxdale, 
and  may  have  supposed  that  any  testimony,  going  to 
establish  her  guilt,  outside  of  her  confession,  would  be  a 
corroboration  of  the  testimony  of  Christina  Hensly  as  to 
the  confession*.  Now  this  would  be  a  great  error*  For 
though  confession  establishes  guilt,  the  corpus  delicti  being 
proven,  and,  therefore,  corroborates  other  proof  of  such 
guilt;  yet  a  proof  or  proofs  of  guilt,  by  no  manner  of 
means  can  establish  the  fact  of  a  confession  of  guilt,  or  cor- 
roborate any  evidence  of  such  confession.  For  a  person 
may  be  proven  most  clearly  to  be  guilty,  and  yet  never 
confess.  There  is  no  such  connection  between  guilt  and 
confession,  as  to  constitute  proof  of  the  one,  any  corrobora- 
tive evidence  of  the  truth  of  a  statement  that  the  other 
was  made.  Evidence  that  would  be  corroborative  of  the 
truth  of  such  statement,  must  have  some  relation  and 
connection  with  the  making  the  confession,  and  must  be 
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of  sach  a  character  as  could  raise  a  presumption  that 
such  confession  had  been  made. 

We  say  that  from  the  neglect  of  the  jadge  in  drawing 
this  distinction,  the  jury  may  have  supposed  that  other 
credible  proof  of  guilt  -was  corroborative  evidence  of  the 
truth  of  the  witness,  and  have  been  thereby  induced  to 
believe  that  ^e  confession  was  made  as  detailed  by  her; 
the  consequence  of  which  necessarily  would  have  been 
a  conviction.  We  do  not  know  that  we  would  have 
reversed  upon  this  ground  solely,  but  it  strengthens  our 
dissatisfaction  with  the  result  of  this  trial,  and  makes  us 
the  more  anxious  that  this  case  should  again  be  submitted 
to  a  jury,  under  the  hope  that  further  light  may  be  shed 
upon  this  terrible  transaction,  and  a  result  arrived  at 
more  satisfactory  than  the  present,  not  only  to  ourselves 
but  to  the  community. 

Let  the  judgment  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

Grebn,  J.  delivered  the  following: 

In  the  opinion  of  my  brother  Turley,  in  this  case,  a 
doubt  seems  to  be  indicated,  whether  the  defendant,  Patsy 
Troxdale,  is  guilty  of  the  jnurder  charged  in  the  indictment  i^ 

The  expression  of  that  doubt,  constrains  me  to  say,  that 
I  do  not  concur  in  the  expressions  contained  in  the  prelim- 
inary observations  of  the  opinion. 

Upon  the  facts  in  this  record,  I  should  feel  no  disposition 
to  disturb  the  verdict  as  to  the  defendant  Troxdale.  But  I 
concur  in  awarding  a  new  trial  upon  the  ground,  that 
Shelton  was  not  an  impartial  juror.  I  also  think,  that 
the  judge  was  not  sufficiently  clear  and  explicit  in  stating 

28. — ^VOL.   UL 
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the  law  as  to  what  wou|d  be  a  corroboration  of  Christina 
Hensley's  evidence. 
I,  therefore,  think  there  should  be  a  new  trial. 


Pearl  vs,  Hansbokough  and   wife;    Camerom's  adnCrs.  vs. 

Pearl  et  ah, 

t 

1.  Cameron  coiiTeyed  in^  ilaTee  to  his  daughter  Margaret  H.  upon  the  eon- 
■ideration  of  natural  love  and  afiection,  and  of  one  hundred  dollan.  This 
ia  a  gift  and  not  a  sale.  The  consideration  of  one  hundred  doltara  is  inadequate 
toflupport  a  nle  of  iiTe  alaTes;  that  of  lore  and  affection  la  adequate  to  sup- 
port a  gift.  A  court  of  equity  should  hear  parol  proof  showing  that  notes 
were  executed  for  the  payment  of  an  additional  consideration,  and  that  the 

'  ,|ranBaction  was  in  fiict  a  purchase  for  a  full  consideration. 

9.  If  Cameron  had  sold  slares  to  Hansboroughi  took  notes  for  the  payment  of 
the  purchase  money,  and  retained  possession  of  them  to  secure  the  payment 
of  the  notes,  the  slaTCs  would  be  subject  to  be  attached  by  the  creditors  of 
Hansborough  and  sold,  and  the  proceeds  applied  first  to  the  satisfaction  of 
the  purcliase  money  and  secondly  to  the  debts  of  attaching  eredUors. 

3.  Cameron  sold  slayes  to  Margaret  H.,  and  executed  a  deed  for  them  directly 
to  her.  The  vendee  resided  in  Mississippi  and  the  contract  was  made  in 
Tennessee^  By  the  laws  of  Mississippi  a  purchase  by  a  married  woman  is 
valid,  and  the  property  goes  to  her  separate  use.  It  is  held  In  this  case  that 
the  law  where  the  contract  was  mads  prevails,  and  that  the  contract  of  sale 
'     was  void,Vid  the  slaves  belonged  to  Cameron. 

Hansborough  and  wife  resided  in  the  State  of  Mississippi, 
and  Cameron,  the  father  of  Mrs.  Hansborough,  resided 
in  the  State  of  Tennessee.  Cameron  executed  a  deed 
for  certain  slaves  directly  to  Margaret,  his  daughter. 
The  deed  declared  that  the  conveyance  was  made  on  the 
consideration  of  natural  love  and  affection,  and  of  one 
hundred  dollars;  and  two  promissory  notes  wefe  executed 
by  Margaret  Hansborough  directly  to  Cameron — ^the  one 
for  five  hundred  dollars  and  the  other  for  seven  hundred 
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and  fifty.  The  slaves  were  retained  in  the  possession  of 
Cameron,  in  the  county  of  Williamson,  to  secare  the  pay- 
ment of  the  purchase  money.  They  were  there  attached 
by  Pearl,  va  creditor  of  Hansborough.  Cameron  died,  and 
his  administrators  filed  a  cross-bill,  praying  a  subjection 
of  the  slaves  to  the  payment  of  the  debts,  evidenced  by 
the  promissory  notes  executed  by  Margaret  to  said 
Cameron. 

The  presiding  Chancellor,  Cahal,  dismissed  Pearl's  bill, 
and  ordered  a  sale  of  the  slaves  for  the  satisfaction  of 
the  purchase  money  and  the  payment  of  the  balance  of 
the  prpceeds  to  Mrs.  Hansborough. 

Pearl  appealed. 

D,  Campbell^  for  Pearl. 

1.  Parol  evidence  is  inadmissible  to  establish  an  agree- 
ment that  the  unpaid  purchase  money  should  be  a  lien 
on  the  slaves.    1  Hum.,  151 ;  1  Greenleaf,  319. 

2.  The  possession,  independent  of  the  alleged  agree- 
ment, constituted  no  lien.    Roberts  vs.  Norths  2  Hum. 

3.  The  deed  from  Cameron  to  Margaret  vested  the  title 
in  Hansborough,  as  it  was  mcuie  in  Tennessee.  Story's 
Conf.  Laws,  sec.  162;  sections  55,  73,  82. 

4.  The  consideration  moved  from  Hansborough,  and  he 
is  the  equitable  owner  of  the  slaves,  and  his  interest  is 
subject  to  attachment.  Planter^  Bank  vs.  Henderson^ 
4  Hum. 

F.  B.  Fogg  and  J,  JUarshallf  for  Hansborough  and  wife. 

There  was  no  attachable  interest  in  the  slaves  in  the 
debtor  Hansborough.  Hutchinson's  Mississippi  Code,  496; 
Story's  Conf.  Laws,  sec,  187 ;  Meigs,  920,  630,  362 ;  8  Yer., 
33,60,61;  2  Kent's  Com.,  162;  Clancy  15,20;  9BIigh.65. 
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A^oiuiery  for  the  administratois  of  Cameron. 

1.  The  consideration  of  a  deed  may  be  shown  to  be  dif- 
ferent from  that  expressed  on  its  face.     16  Wend.,  467,  581. 

2.  By  the  statute  law  of  Mississippi  (Hatchinson's 
Statutes,  496)  a  married  woman  has  the  right  to  purchase 
property  and  hold  it  to  her  separate  use,  free  from  the  debts 
of  her  husband,  and  as  an  incident  to  her  power  to 
purchase,  she  has  the  power  to  execute  binding  notes  for 
the  payment  of  the  purchase  money.  2  Yes.,  sec.  190 ; 
2  Story's  Eq.,  sec.  1399;  22  Wend.  626. 

The  lien  of  the  vendor  for  the  price,  and  the  right  of 
stoppage  in  transitu^  depend  on  the  same  principles.  2 
Kent,  540;  12  Pick,  313. 

The  right  of  stoppage  in  transitu  is  not  destroyed  by 
an  attachment  at  the  suit  of  creditors  of  an  insolvent 
vendee.  1  Camp.,  282;  Chit  on  Con.,  436;  15  Wend., 
137;    18  Wend.  504. 

Goods  sold  on  credit  may  be  retained  by  vendor,  even 
before  the  credit  expires.  2  Pick,  206,  212;  Chitty  on 
jCon.,  429,  430. 

TusLET,  J.  delivered  the  opinion  of  the  court 

This  is  an  attachment  bill,  on  the  part  of  Dyer  Peu'l, 
against  Decatur  Hansborough  and  his  wife  Margaret  J. 
Hansborough,  resident  citizens  of  the  State  of  Mississippi, 
to  have  subjected  to  the  payment  of  a  debt  due  him  from 
Decatur  Hansborough,  certain  negro  slaves,  Patsy,  Con- 
stance, Nicholas,  Mary  and  Martha,  which  he  insists  are 
the  property  of  said  Hansborougbf  and  legally  chargeable 
with  said  debt 

Hansborough  and  wife  answer  and  deny  that  the  right 
4}{  property  in  said  negroefl  ia  in  said  Decatw  Hansborough, 
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bat  on  the  contrary,  is  in  the  said  Margaret  J.  Hattsbolt>ngb, 
the  wife  of  the  said  Decatur,  as  her  separate  property, 
acquired  by  her  in  her  own  individual  right,  free  from  the 
debts  of  her  husband,  and  all  his  marital  rights,  that  they 
are  residents  of  the  State  of  Mississippi,  that  being  so 
resident,  she,  the  said  Margaret,  by  contract  made  with 
her  father,  Ewen  Oameron,  became  the  owner  of  said 
negroes  in  her  own  right,  and  that  by  law  of  Mississippi 
a  married  woman  may  become  seized  and  possessed  of 
any  property,  real  or  personal,  by  direct  bequest,  devise, 
gift,  purchase,  or  distribution  in  her  own  name  and  as  of 
her  own  property. 

In  support  of  this  claim  of  right,  on  the  part  of  Margaret 
J.  Hansborough,  she  produces  a  bill  of  sale  for  the  negroes, 
from  her  father,  Ewen  Cameron,  bearing  date  on  the  9th 
day  of  May,  1843,  and  by  which  he,  in  consideration  of 
natural  love  and  affection  and  one  hundred  dollars,  gave 
and  conveyed  to  her,  the  said  Margaret,  the  slaves  attached 
by  the  bill,  and  the  subject  matter  of  this  controversy. 

This  transaction,  Dyer  Pearl,  the  complainant,  insists 
was  colorable  and  made  solely  to  hinder  and  delay  the 
creditors  of  said  Decatur  Hansborough,  that  in  point  of 
fact  the  negroes  were'  purchased  from  Ewen  Cameron, 
by  Decatur  Hansborough  for  his  own  use,  that  he  paid  the 
consideration,  and  that  the  conveyance  was  made  to  assume 
the  form  it  did,  to  enable  him  to  evade  the  payment  of  his 
debts  and  to  secure  himself  and  family  in  the  enjoyment 
of  this  property,  freed  therefrom. 

In  the  midst  of  the  controversy,  between  Dyer  Pearl 
and  Decatur  Hansborough  and  wife,  Donald  Cameron  and 
Richard  M.  Crooke,  administrators  of  £wen  Cameron, 
deceased,  file  a  bill,  in  the  nature  of  a  cross-bill,  against 
Dyer  Pearl  and  Decatur  Hansborough  and  wife,  in  which 
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they  allege  that  the  transaction  between  their  intestate, 
Ewen  Cameron,  and  his  daughter,  Margaret  J.  Hansbo- 
rough,  in  relation  to  these  negroes,  was  not  a  gift  from 
him  to  her  for  the  nominal  consideration  of  one  hundred 
dollars  and  natural  love  and  affection,  but  on  the  contrary, 
that  it  was  a  contract  of  purchase  for  a  full,  fair,  and 
valuable  consideration :  and  that  in  consideration  of  said 
conveyance  made  and  executed  by  Ewen  Cameron  to 
Margaret  J.  Hansborough  on  the  9th  day  of  May,  1843, 
for  the  negroes  in  controversy,  she  executed  to  him  her 
two  individual  notes  in  her  own  name  and  without  the 
joinder  of  her  husband;  one  for  five  hundred  dollars 
and  one  for  seven  hundred  and  fifty  dollars,  amounting 
in  the  aggregate  to  the  sum  of  twelve  hundred  and  fifty 
dollars,  and  that  it  was  agreed  between  them  that  the 
possession  of  these  negroes  should  remain  with  the  said 
Ewen  Cameron  until  said  notes  should  be  fully  paid. 

This  bill  further  charges,  that  said  negroes  did  remain 
in  possession  of  the  said  Ewen  Cameron,  in  the  county 
of  Williamson,  State  of  Tennessee,  till  his  death,  that 
they  have  since  come  into  their  possession  as  his  adminis- 
trators, and  that  no  part  of  the  purchase  money  has  as  yet 
been  paid,  and  prays  that  the  debt  thus  due  them,  as  the 
administrators  of  Ewen  Cameron,  from  Margaret  J.  Hans- 
borough  on  account  of  said  sale  of  negroes  to  her,  be  a 
charge  upon  them  preferred  to  that  of  Dyer  Pearl,  the 
attaching  creditor  of  Decatur  Hansborough,  and  that  they 
have  a  decree  against  said  negroes  for  the  amount  of  the 
purchase  money  and  interest. 

The  facts,  as  thus  charged  in  this  cross-bill,  are  all 
admitted  to  be  true  by  Hansborough  and  wife,  and  Dyer 
Pearl  has  failed  in  proving  them  to  be  untrue.  Then 
how  does  this  case  stand  upon  the  facts  ?    On  the  9th  day 
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of  May,  1843,  Ewen  Cameron  was  a  resident  citizen  of 
the  ooanty  of  Williamson,  State  of  Tennessee;  Margaret 
J.,  his  daughter,  married  to  Decatur  Hansborough,  was 
with  him  a  resident  citizen  of  the  State  of  Mississippi. 
She  being  a  feme  covert,  did,  on  that  day,  in  the  county 
of  Williamson,  State  of  Tennessee,  contract  with  her 
father,  the  said  Ewen  Cameron,  to  buy  of  him  the  five 
slaves  in  controversy,  and  she  did,  in  pursuance  of  such 
contract,  execute  to  him  her  notes,  one  for  five  hundred 
dollars,  and  one  for  seven  hundred  and  fifty  dollars,  in 
consideration  of  which  he  executed  to  her  a  deed  of  gift, 
purporting  to  convey  to  her  said  slaves  for  and  in  con- 
sideration of  one  hundred  dollars  and  natural  love  and 
afiection,  but  in  reality  the  consideration  for  which  said 
conveyance*  was  made,  was  the  two  notes  above  specified, 
and  the  transaction  was  a  purchase,  and  the  purchase 
money  not  being  paid,  the  possession  of  the  property 
was  retained  as  security  therefor  by  parol  agreement 
between  the  parties. 

Out  of  this  state  of  existing  facts,  all  the  questions  con- 
tested in  this  case  arise.  Preliminary  to  the  discussion 
of  the  questions  legitimately  presented  by  this  record, 
we  deem  it  proper  to  remark,  that  if  the  attaching  creditor, 
Dyer  Pearl,  could  have  established  \)y  proof  that  this 
transaction,  between  Ewen  Cameron  and  Margaret  J. 
Hansborough,  his  daughter,  was  merely  colorable,  and 
that  the  contract  was  really  made  between  said  Cameron 
and  Decatur  Hansborough,  and  that  the  bill  of  sale  was 
executed  to  his  wife,  Margaret  J.,  with  a  view  to  hinder 
and  delay  his  creditors,  he,  the  said  Pearl,  would  have 
had  the  undoubted  right  to  attach  his  debt  upon  these 
negroes,  subject  to  such  claim  as  the  personal  representa- 
tives of  Ewen  Cameron  may  have  in  equity  upon  them 
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as  security  for  the*  unpaid  purchase  money,  or  if  he  could 
have  shown  that  this  contract  of  purchase  was  made  by 
Hansborough's  wife,  as  his  agent  and  for  his  use,  or  that 
after  it  was  made,  he  ratified  and  confirmed  it,  he  would 
have  had  a  like  remedy  with  a  like  restriction.  But  he 
has  failed  to  do  either  of  these  things.  The  allegationa 
in  the  cross-bill,  the  answer  of  Hansborough  and  wife 
to  the  original  and  cross-bill,  show  most  conclusively 
that  the  contract  between  Ewen  Cameron  and  his  daughter 
Margaret  J.  Hansborough,  was  not  made  for  or  on  the 
part  of  her  husband,  Decatur,  but  for  herself,  and  that  he 
never  did  recognize,  adopt,  or  confirm  it  as  his  contract, 
and  there  is  nothing  in  the  proof  which  can  do  more 
tho^n  cast  a  shade  of  suspicion  upon  the  honesty  of  the 
transaction,  nothing  from  which  we  can  say  that  the 
answers  are  disproved.  This  then  leaves  Dyer  Peari's 
claim  to  have  these  slaves  subjected  to  the  payment  of 
his  debt  against  Decatur  Hansborough,  resting  upon  the 
rights  of  the  several  parties  to  this  transaction,  as  secured 
to  them  by  the  law  upon  the  facts  as  heretofore  stated; 
if  under  them  Hansborough  has  any  right  in  the  slaves, 
Pearl  is  entitled  to  have  such  right  subjected  by  a  decree 
to  his  debt,  if  not,  not.  We  will  proceed  to  examine  how 
this  is. 

Margaret  J.  Hansborough,  the  wife  of  Decatur  Hans- 
borough, is  domiciled  with  him  in  the  State  of  Mississippi; 
being  so  domiciled,  her  father,  a  resident  citizen  of  the 
State  of  .Tennessee,  conveys  to  her  by  a  deed  of  gift  the 
five  slaves  in  dispute,  on  the  9th  day  of  May,  1843.  It  is 
a  deed  of  gift,  supported  by  the  adequate  consideration 
of  natural  love  and  afiection,  and  not  a  bill  of  sale,  sup- 
ported by  the  inadequate  consideration  of  one  hundred 
dollars;  that  is,  it  is  upon  its  face  a  gifl,  ami  not  a  sale. 
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K  it  is  to  be  so  considered,  what  is  the  law  in  relation  to 
the  rights  of  the  parties  under  it?  The  negroes  are  the 
absolute  property  of  Margaret  J.  Hansbotough,  in  her 
own  indiyidaal  right,  unaffected  by  any  marital  right  of 
her  husband,  and  not  liable  for  his  debts.  For  by  an  act 
of  the  State  of  Mississippi,  passed  February  15,  1839, 
it  is  provided,  that  ^any  married  woman  may  become 
seized  and  possessed  of  any  property,  real  or  personal, 
by  direct  bequest,  gift,  purchase,  distribution  in  her  own 
name  and  es  of  her  own  property,  pfovided  the  same 
does  not  come  from  her  husband  after  marriage.''  Hutch* 
inson's  Mississippi  Code,  4D6. 

Margaret  J.  Hansborough  being  then  domiciled  in  the 
State  of  Mississippi,  and  being  by  law  capable  of  taking 
property  by  gift  to  her  own  separate  use,  freed  from  the 
marital  right  of  her  husband,  the  gift  of  the  slaves  from 
her  father  to  her,  individually,  vested  no  right  in  her 
husband  to  them,  and  they  are  not  responsible  by  virtue 
of  such  gift,  to  the  payment  of  his  debts,  and  of  course 
not  to  this  attachment  bill. 

The  truth  of  this  proposition  is  felt  and  not  controverted 
but  admitted ;  but  in  order  to  escape  from  its  operation, 
it  is  argued  that  though  this  conveyance  purports  upon 
its  face  to  be  a  gift,  yet  in  fact  the  transaction  was  a  pur- 
chase ;  that  the  consideration  was  not  love  and  affection, 
but  the  sum  of  twelve  himdred  and  fifty  dollars,'  for  the 
payment  of  which  Margaret  J.  Hansborough  executed 
her  two  several  note^;  that  parol  proof  may  be  heard 
to  establish  this  fact,  and  thus  convert  this  deed  of  gift, 
supported  by  the  consideration  of  love  and  affection,  into 
a  bill  of  sale,  supported  by  a  money  consideration ;  that 
it  being  a  purchase  it  inures  to  the  husband,  because,  by 
the  laws  of  Tennessee,  where  the  contract  was   made, 
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a  feme  covert  cannot  bind  herself  by  contractt  and  in 
consequence  of  this,  these  sl^^ves  are  subject  to  Pearl's 
debt,  and  that,  too,  freed  from  the  lien  for  the  purchase 
money.  For  it  is  argued  that  parol  proof  cannot  be  heard 
to  show  that  possession  of  the  negroes  was  retained  by 
Ewen  Cameron  to  secure  jt,  because  it  contradicts  the 
bill  of  sale,  making  it  a  mortgage  when  upon  its  face.it 
is  absolute. 

There  is  much  fallacy  in  the  whole  of  this  argument. 
We  cannot,  in  the  first  place,  well  comprehend  how,  if  it' 
be  illegal  to  show  by  parol  proof,  that  though  the  bill  of 
sale  upon  its  face  purports  to  convey  the  negroes  abso- 
lutely and  without  a  reservation  of  the  possession  as  the 
security  for  the  purchase  money,  yet  such  was  the  fact, 
how  can  it  be  legal  to  introduce  parol  proof  to  show 
that  an  instrument,  which  purports  on  its  face  to  be  a  deed 
of  gift,  is  a  bill  of  sale  ?  If  the  first  changes  the  nature 
and  quality  of  the  estate  from  that  specified,  and  gives  a 
different  effect  to  the  rights  acquired  under  the  conveyance, 
as  it  purports  to  have  been  made,  so  does  the  last.  And 
in  the  second  place,  we  cannot  understand  upon  what 
principle  it  is,  that  the  complainant  Pearl  shall  be  per- 
mitted to  introduce  proof  contradicting  the  deed  of  gift, 
s6  far  as  to  show  that  the  transaction  was  a  purchase 
and  not  a  gift,  and  to  stop  short  of  explaining  the  affair. 
He  asks  that  he  be  permitted  to  show  that  Margaret  J. 
Hansborough  bought  the  negroes,  and  agreed  to  pay  twelve 
hundred  and  fifly  dollars.  So  she  did,  says  the  adminis- 
trators of  Ewen  Cameron,  and  she  has  never  paid  the  money 
and  at  the  time  of  the  contract  she  left  the  negroes  in 
his  possession  as  security  therefor;  but  stop,  says  Mr.  Pearl, 
I  don't  want  to  go  that  far;  I  only  want  to  prove  that  it 
was  a  purchase,  and  not  a  gift.    I  don't  want  to  prove 
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that  the  purchase  money  has  not  been  paid,  and  that  pos- 
session of  the  negroes  was  retained  by  contract  for  that 
purpose;  that  would  be  varying  the  contract,  which  is 
against  law,  when  it  has  been  reduced  to  writing*  This 
is  blowing  hot  and  cold.  If  the  complainant  is  not  sat- 
isfied to  take  the  conveyance  as  it  is  upon  its  face,  but 
insists  upon  explaining  its  true  character,  he  must  do  it 
in  extenso.  He  cannot  be  allowed  thus  to  garble  the 
transaction,  proving  such  parts  of  it  as  may  be  for  his 
benefit,  add  excluding  such  as  may  be  for  the  benefit  of 
others.    He  must  have  the  whole  or  none. 

But,  indeed,  this  controversy  is,  in  our  opinion,  freed 
entirely  from  any  of  these  objections.  For  we  consider 
that  by  the  laws  of  Tennessee,  if  this  transaction,  between 
Ewen  Cameron  and  his  daughter,  Margaret  J.  Hansbo- 
rough,  is  to  be  considered  as  a  purchase  and  not  a  gift, 
the  whole  contract  is  void,  and  that  no  rights  whatever 
have  been  acquired  by  any  one  under  it,  and  that  the 
negroes  yet  belong  to  the  estate  of  Ewen  Cameron. 

Preparatory  to  the  discussion  of  this  question,  it  is  again 
necessary  to  premise,  that  there  is  no  pretence  whatever 
that  Decatur  Hansborough  was  in  any  way  party  or  privy 
to  this  purchase  made  by  his  wife,  or  that  he  has  ever 
ratified  or  confirmed  it— on  the  contrary  he  has  dlways 
expressly  repudiated  it.  He  then  has  no  interest  under 
it,  for  he  is  in  no  way  responsible  for  its  fulfilment,  his 
wife  having  no  power  to  bind  him  by  it. 

Has  she  bound  herself  by  it  ?  We  think  most  clearly 
not.  The  contract  of  purchase  was  made  in  Tennessee; 
by  the  law  of  Tennessee  a  feme  covert  is  incapable  of 
contracting.  All  her  contracts  are  void.  By  the  law  of 
Mississippi,  as  we  have  shown,  a  married  woman  may 
bay  in  her  own  name,  and  of  course  she  may  bind  herself 
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to  pay  the  consideration  money.  Margaret  J.  Hansbo- 
rough,  the  vendee  in  the  present  case»  at  the  time  of  the 
contract,  was  domiciled  in  Mississippi.  By  the  law  of 
that  State  she  might  make  the  contract ;  by  the  law  of 
Tennessee,  where  the  contract  was  made,  she  conid  not. 
This  produces  a  conflict.  Which  is  to  prevail  7  The  law 
of  Tennessee,  the  place  of  the  contract. 

Mr.  Story,  in  his  treatise  upon  the  conflict  of  laws, 
chapter  4,  sections  101-2-8,  says: — 

1.  ^The  capacity,  state,  and  condition  of  persons,  ac- 
cording to  the  law  of  their  domicil  will  generally  be 
regarded  as  to  acts  done,  rights  acquired,  and  contracts 
made  in  the  place  of  their  domicil,  touching  property 
situated  therein.  If  these  acts,  rights,  and  contracts  have 
validity  there,  they  will  be  held  equally  "valid  everywhere; 
if  invalid,  they  will  be  held  invalid  everywhere.*' 

2.  **  As  to  acts  done,  and  rights  acquired,  and  contracts 
made  in  other  countries,  touching  property  therein,  the 
law  of  the  country  where  the  acts  are  done,  the  rights 
acquired,  or  the  contracts  made,  will  generally  govern 
in  respect  to  tbe  capacity,  state,  and  condition  of  persons. 
In  affirmance  of  this  doctrine,  the  Supreme  Court  of  Lou- 
isiana, in  a  case  where  tl^  direct  question  came  before 
them,  expressly  stated  that  they  had  no  difficulty  in 
assenting  to  the  proposition,  that  contracts  entered  into 
in  other  States,  as  it  relates  to  their  validity,  and  the 
capacity  of  the  contracting  parties  are  to  be  tried  by  the 
lex  loci  contractus,^'' 

3.  •*  Hence  we  may  deduce  as  a  corollarj%  that  in  regard 
to  questions  of  minority  and  majority,  competency  or 
incompetency  to  marry,  incapacities  incident  to  coverture, 
guardianships,  emancipation,  and  other  personal  qualities 
and  disabilities,  the  law  of  the  domicil  of  birth,  or  the  law  of 
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any  other  acquired  and  fixed  domicil  is  not  generally  to 
govern,  but  the  lex  loci  contractus  aut  actus^  the  law  of 
the  place  where  the  contract  is  made  or  the  act  done. 
Therefore,  a  perscMi  who  is  a  minor  until  he  is  of  the  age 
of  twenty-five  years,  by  the  law  of  his  domicil,  and^nca^ 
pable  as  such  of  making  a  valid  contract  there,  may, 
nevertheless,  in  another  country,  where  he  would  be  of 
age  at  twenty-one  years,  generally,  make  a  valid  contract 
at  that  age." 

This  would  be  equally  true,  mutatis  mutandis^  and  is 
equally  true  of  the  personal  incapacity  of  a  feme  covert, 
or  an  infant. 

This  settles,  conclusively,  the  question  as  to  the  power 
of  Margaret  J.  Hansborough  to  bind  herself  by  contract 
in  Tennessee.  Her  contract  of  sale,  entered  into  with  her 
father,  on  the  9th  of  May,  1848,  is  a  void  contract.  No 
rights  were  acquired  under  it,  and,  therefore,  both  the 
original  and  cross-bill  in  this  case  should  be  dismissed 
with  cost.    Decree  accordingly. 
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1.  It  leeniB  that  when  an  accommodation  endorser,  after  judgment  has  been 
obtained  against  him,  notified  the  judgnent  creditor  to  make  the  money  oat 
of  parties  previously  liabie,  who  were  then  solvent,  and  such  judgment 
creditor  refuses  to  enforce  his  execution  until  such  other  parties  become 
insolvent,  the  accommodation  endorser  is  in  equity  entitled  to  his  disobarge. 
The  rule  is  otherwise  as  to  an  endorser  for  value  received. 

S.  Looney,  the  owner  of  an  accepted  bill  of  exchange,  endorsed  and  delivered 
it  to  Chaffin,  Kirlc  &  Co.,  in  discharge  of  a  debt  due  that  company,  by  Looney 
&  Co.,  of  which  McGuire  was  a  member.  The  Union  Banli  agreed  to 
discount  the  bill  if  Looney  &,  Co.,  would  endorse  it.  It  was  endorsed  by 
Looney  &  Co.,  and  was  discounted,  and  the  proceeds  paid  over  to  Chaffin, 
Kirk  &  Co.  On  this  state  of  facts,  it  is  held,  that  McGuire  was  not  an 
accommodation  endorser,  but  an  endorser  for  a  valuable  consideration. 

This  bill  was  filed  in  the  Chancery  Court  at  Colambia, 
to  enjoin  the  enforcement  of  an  execution  on  a  judgment 
obtained  against  him  in  the  Circuit  Court  of  Maury  county, 
for  the  sum  of  five  thousand,  two  hundred  and  eighty- 
five  dollars.  At  the  final  hearing  on  the  proof,  Chancellor 
Gahal  perpetually  enjoined  the  enforcement  of  the  judg- 
ment.   The  decree  entered  states   the  facts  of  the  case. 

It  recites  that  D.  Looney  was  the  ownei\  of  a  bill 
of  exchange,  drawn  by  J.  T.  Brown,  on  Caruthers,  Harris, 
&  Co.,  which  was  transferred  by  Looney  to  Chaffin,  Kirk, 
&  Co.,  in  payment  of  a  debt  due  by  D.  Looney  &  Co.  to  said 
Chaflin,  Kirk,  &  Co;  that  Chaffin,  Kirk,  &  Co.,  having 
endorsed  the  bill,  ofiered  it  for  discount  to  the  president 
and  directors  of  the  Union  Bank ;  that  the  Union  Bank 
agreed  to  discount  if  D.  Looney  &  Co.,  would  endorse  it ; 
(McGuire,  the  complainant,  was  a  member  of  that  firm) 
that  David  Looney  &  Co.  thereupon  did  endorse  it,  and 
the  bill  was  then  discounted,  and  the  proceeds  paid  to 
Chaffin,  Kirk.  &  Co.;  that  the  bill  was  protested,  and 
suit  was  instituted  by  the  bank  against  Chaffin,  Kirk, 
Looney,  Harris,  and  complainant  McGuire,  and  judg- 
ment recovered  against  them  for  five  thousand  three 
hundred  and  forty  dollars ;  that  an  execution  was  issued 
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on  the  31st  of  May,  1839,  and  stayed  by  order  of  the 
plaintiff;  that  on  the  16th  July,  1840,  an  execution  was 
again  issaed,  and  was  again  returned  by  order  of  the 
plaintiff;  that  the  persons  liable  on  said  bill  of  exchange 
before  the  complainant,  had  at  the  time  of  the  rendition 
of  said  judgment,  a  large  real  and  personal  estate,  in 
the  county  of  Maury,  and  continued  to  have  for  a  long 
time,  by  the  sale  of  which  said  judgment  could  have 
been  satisfied ;  that  whilst  said  property  was  held  by 
the  other  defendants  in  the  execution,  subject  to  the  lien 
thereof,  the  president  and  directors  of  the  bank  made 
an  arrangement  by  which  they  received  real  and  personal 
p)roperty  to  the  amount  of  fifty  or  sixty  thousand  dollars 
from  the  said  defendants,  in  discharge  of  other  liabilities, 
on  which  there  was  no  judgment;  by  which  arrangement 
the  defendants  aforesaid  were  left  without  the  means  of 
paying  or  satisfying  the  judgment  recovered  on  the  bill 
of  exchange ;  that  from  the  date  of  the  rendition  of  the 
judgment  till  the  16th  day  of  July,  1840,  complainant 
stated  to  the  president  and  directors  of  the  bank  that  he 
was  not  liable  and  urged  them  to  collect  the  money  by 
sale  of  the  property  of  the  other  defendants  in  the  execution; 
and  that  no  execution  was  issued  and  enforced  until 
October,  1840,  when  said  defendants  were  insolvent,  and 
that,  thereupon,  the  complainant  removed  it  to  the  Supreme 
Court,  where  the  judgment  was  reversed  as  to  complain* 
ant,  and  left  in  full  force  as  to  the  other  defendants; 
that  the  president  and  directors  of  the  bank  then  instituted 
an  action,  on  the  endorsement  made  by  D.  Looney  &  Co., 
against  complainant,  and  recovered  judgment  against 
him  in  the  Circuit  Court  of  Maury  for  the  sum  of  five 
thousand,  two  hundred  and  eighty-^ve  dollars.  And  upon 
these  facts  the  Chancellor  declared  that,  upon  the  payment 
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of  the  first  judgment  by  complainant  he  would  have  been 
entitled  to  have  it  assigned  to  him  with  the  lien  of  said 
judgment  and  execution,  and  as  the  defendants  had,  in  bad 
faith,  deprived  themselves  of  the  vpower  of  assigning  said 
judgment  to  complainant,  they  had  no  right  in  equity  to 
enforce  the  judgment  subsequently  recovered  on  said 
endorsement,  and  there  was  a  decree  for  a  perpetual 
injunction  accordingly. 

From  this  decree  the  president  and  directors  of  the  bank 
appealed. 

Foggf  M.  S.  Frierson^  Nicholson^  and  HouHon^  for  the 

complainant. 
&  D.  Frierson  and  Washington^  for  defendants. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  decision  of  this  cause  rests  upon  a  single  question.  ^ 
It  was  conceded  in  the  argument,  and  very  properly,  that 
if  the  complainant  cannot  be  regarded  as  standing  in  the 
relation  of  an  accommodation  endorser  of  the  bill  of  ex* 
change  transferred  to  Chaffin,  Kirk,  &  Co.,  and  by  them 
to  the  Union  Bank,  and  upon  which,  in  the  character  of 
an  endorser  of  said  bill,  the  judgment  sought  to  be  enjoined, 
was  obtained  against  him,  he  can  have  no  claim  to 
relief  in  this  case,  whatever  might  be  the  determination 
of  the  other  questions  in    the  case. 

The  facts  material  to  the  decision  of  this  question, 
are  briefly  these :  In  the  year  1837,  the  complainant  was  a 
member  of  the  firm  of  David  Looney  &  Co.,  of  Columbia, 
of  the  same  place  of  the  former  firm.  Said  David 
Looney  was  the  individual  owner  of  a  bill  of  exchange 
for  five  thousand  dollars— payable  to  his  order,  due  at 
twelve  months,  and  dated  27th  Mardh,  I83T,  drawn  by 
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one  John  T.  Brown  upon  Caruthers,  Harris^  &  Co.,  of 
New  Orleans,  and  by  them  accepted.  In  part  discharge 
of  the  debt  due  from  David  Looney  &  Co.,  to  Chaffin, 
Kirk  &  Co.,  said  bill  of  exchange  was  transferred  to  the 
latter  firm,  with  the  individual  endorsement  of  said  David 
Looney  thereon,  and  the  proceeds  were  placed  to  the 
cr«dit  of  the  firm  of  D.  Looney  &  Co ,  upon  the  books  of 
Chaffin,  Kirk  &  Co.,  as  payment  of  so  much  of  the  lia- 
bilities of  the  former  to  the  latter  firm.  Said  bill  of 
exchange  was  shortly  afterwards  ofiered  for  discount,  at 
the  branch  of  the  Union  Bank  at  Columbia,  by  Chaffin, 
Kirk  6c  Co.,  but  the  bank  refused  to  discount  it  without 
further  security,  and  it  was  proposed  to  furnish  the  endors- 
ment  of  David  Looney  &  Co«,  which  the  bank  agreed 
to  accept,  and  upon  this  being  done,  said  bill  was  discounted 
and  the  proceeds  applied  to  the  benefit  of  Chaffin,  Kii^ 
&  Co. 

Upon  the  foregoing  facts,  can  the  complainant  be  con- 
sidered as  a  mere  accommodation  endorser  of  the  bill  of 
exchange?  Most  certainly  he  cannot.  Looking  at  the 
transaction  in  its  true  nature  and  substance,  as  a  court 
of  equity  must  view  it,  what  is  it  7  Simply,  a  transfer 
of  the  bill  by  the  firm  of  D.  Looney  &  Co.,  for  value,  to 
Chaffin,  Kirk  &  Co.  The  fact  that  the  bill  was  originally 
the  individual  property  of  one  member  of  the  firm,  and 
endorsed  in  the  first  instance,  by  him  individually,  does 
not  afiect  the  question.  It  was  treated  as  firm  property, 
by  D.  Looney  &  Co..  as  they  might  well  do:  the  firm 
transferred  it,  as  is  proved  by  Chaffin,  and  the  firm  received 
the  proceeds,  in  the  extinguishment  of  so  much  ,of  its 
indebtedness  to  Chaffin,  Kirk  &  Co.  Suppose  the  latter 
firm  had  refused,  iA  the  first  instance,  to  have  received 
the  bill,  without  the    endorsement  of  the  firm  of  David 
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Looney  &  Co.,  and  upon  sach  endorsement  being  made, 
had  paid  over  the  proceeds  in  money,  or  what  was  the 
same  thing  in  effect,  had  accepted  it  in  absolute  payment 
of  a  pre-existing  debt,  there  would  have  been  no  question 
but  that  they  would  have  been  endorsers  for  value.  And 
how  is  the  question  changed  by  the  fact,  that  the  endorse- 
ment of  the  firm  was  subsequent  to  the  transfer,  and  made 
with  the  view  of  enabling  the  endorsees  to  negotiate  the 
bill  more  readily?  * 

The  only  enquiry  material  to  be  made  is,  was  the  en- 
dorsement made  upon  a  valuable  consideration,  or 
otherwise.  Can  it  be  doubted  that  if  the  holder  of  a  bill 
or  note  transfer  it  by  delivery,  for  a  valuable  consideration, 
and  afterwards,  at  the  request  of  the  person  towhom^the 
transfer  was  made,  agrees  to  endorse  it,  for  the  purpose 
of  giving  it  additional  credit,  or  for  any  other  lawful 
purpose,  and  does  so  endorse  it,  that  his  liability  will  be 
precisely  the  same,  and  that  he  will  stand  in  all  respects 
in  the  same  condition,  as  if  the  endorsement  had  been 
made  at  the  time  of  the  transfer.  Why  not  ?  Such  sub- 
sequent agreement,  if  fairly  made,  is  valid  and  binding, 
because  supported  by  the  original  consideration,  to  which 
the  endorsement  will  relate.  The  party  has  done  no  more 
than  he  might  in  the  first  instance  have  been  required  to 
do,  and  there  being  a  sufiicient  consideration  to  support 
it,  upon  what  principle  can  he  be  permitted  to  avoid  the 
liability  thus  voluntarily  incurred? 

Could  David  Looney  &  Co.,  upon  payment  of  this  bill 
of  exchange,  have  maintained  an  action  against  Chaffin, 
Kirk  &  Co.,  to  have  recovered  the  amount' so  paid?  Upon 
what  principle,  or  upon  what  consideration,  could  they 
have  done  so  ?  Were  they  not  bound,  both  in  law  and 
in  equity,  as  against  Chafiin,  Kirk  &  Co.,  to  have  paid  the  j 
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bill?  We  think  they  were  beyond  all  question.  Upon 
this  gronad,  therefore,  the  complainant  is  repelled,  without 
adverting  to  others,  presenting,  perhaps,  not  less  insupera- 
ble difficulties  to  the  relief  sought  by  the  bill. 

It  is  certainly  true,  that  an  accommodation  endorser, 
after  judgment,  occupies  very  diflforeat,  and  much  more 
favorable  ground,  in  the  view  of  a  court  of  equity,  than 
a  surety,  in  the  technical  sense  of  that  term,  and  possesses 
none  of  those  soounary  and  ample  remedies,  prgvided  by 
our  statute  for  the  protection  and  indemnity  of  the  latter. 
And  when  a  case  shall  be  presented,  clearly  showing,  that 
such  endorser,  aAex  judgment  obtained  against  him,  had 
notified  the  judgment  creditor  to  proceed  to  make  the 
money  out  of  the  parties  previously  liable,  who  were  then 
solvent  and  able  to  pay,  and  that  he  had  refused  or  neg- 
lected to  do  so,  until  such  previous  parties  became  insolvent, 
as  it  will  present  a  case  wholly  different  from  the  present, 
it  will  reoeive  a  very  different  determination.  H^re  it  is 
obvious^  that  the  attitude  of  an  accommodation  endorser, 
is  newly  assumed  by  the  complainant :  and  that,  too,  in 
irreconcilable  opposition  to  his  former  relation,  or  rather 
want  of  relation  of  any  kind,  to  the  bill  of  exchange  in 
qoestiAn. 

The  deoree  of  the  Chancellor  wiU  be  reversed,  and  the 
bill  diwnissed,  but  without  costs. 
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A  creditor's  claim  was  barred  by  the  act  of  1789,  chap.  23,  wc.  4,  which 
limits  the  time  for  institatinf  aaiti  against  ezecntota  and  adminlstmtoia; 
Bat  the  legatees  agreed  with  Johnson  the  executor,  and  tlie  creditor,  that  John- 
son  should  pay  the  debt,  and  reoeiTO  a  credit  on  settlement  with  the  legatees. 
Johnson  was  credited  with  the  amount.  This  was  a  wahrer  of  the  bar  of 
the  statutoi  and  Johnson  was  liable  in  assumpsit  to  the  creditor. 

This  is  an  action  of  assumpsit,  instituted  by  Reynolds 
against  Johnson,  in  the  Circuit  Court  of  Montgomery. 
On  the  plea  of  non-assumpsit,  it  was  submitted  by  the 
presiding  judge,  Martin,  to  a  jury,  and  a  verdict  and 
judgment  rendered  for  the  defendant.  The  plaintiff 
appealed. 

Kimble  and  Foster^  for  the  plaintiff. 

Henry  and  Shaeklefcrd^  for  the  defendant. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

From  the  proof  in  the  record  in  this  case,  it  appears, 
that  the  plaintiff,  Reynolds,  was  the  holder  of  a  bill  single 
for  one  hundred  and  fifty  dollars,  executed  to  him  by 
one  Samuel  Lynes,  deceased,  of  whose  estate  the  defend- 
ant,  Johnson,  was  executor.  It  further  appears,  that  a 
suit  in  equity  had  been  brought  by  said  executor  in  the 
Chancery  Court  at  Clarksville  against  the  legatees  of 
said  estate  for  the  purpose  of  a^usting  and  settling  the 
executor's  accounts,  and  the  business  of  said  estate. 

And  at  the  September  term,  1845,  before  a  final  decree 
was  pronounced  in  said  cause,  it  was  agreed  between 
the  legatees,  through  their  counsel,  and  the  executor  and 
said  Reynolds,  in  proper  person,  that  the  executor  should 
receive  a  credit  in  the  master's  report  for  the  amount  of 
said  bill  single  due  to  Reynolds,  as  if  the  money  had  been  | 

actually  paid  thereon,  and  that  the  executor  would  settle 
it  with  Reynolds, — meaning,  as   the  witness  understood 
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it»  ^  that  he  would  pay  the  amount  of  the  note  to  Reynolds.** 
This  was  agreed  upon  in  the  presence  and  hearing  of  all 
the  parties ;  and  accordingly,  in  the  final  decree,  Johnson, 
the  exectitor,  was  credited  with  the  full  amount  of  said 
bill  single  and  interest  due  thereon.  It  further  appears 
from  the  pro6f,  that  the  executor,  had  qualified  more  than 
two  years  before  said  agreement,  by  which,  in  consideration 
of  having  received  a  credit  for  the  amount  of  said  bill 
single,  he  assumed  to  pay  the  amount  due  thereon  to  the 
plaintifiT  Reynolds. 

The  bill  single  was  filed  with  the  master,  as  a  voucher 
of  said  executor.  This  action  of  assumpsit,  is  brought 
to  recover  the  amount  due  upon  the  bill  single,  pursuant 
to  the  foregoing  agreement — the  defendant  having  failed 
to  perform  his  promise. 

His  Honor,  the  circuit  judge,  instructed  the  jury,  in 
substance,  that  if  it  appeared,  that  the  right  of  action 
upon  the  said  bill  single,  was  barred  by  the  statute,  limiting 
the  time  for  bringing  the  suits  against  executors  and  ad- 
ministrators, (1798,  chap.  23,  sec.  4,)  at  the  time  the  fore- 
going agreement  was  entered  into,  that  the  promise  of 
the  executor  would  not  obviate  the  efiect  of  the  statute* 
and  the  promise  would  be  void  for  want  of  consideration. 

The  jury  found  a  verdict  for  the  defendant,  and  a  new 
trial  having  been  refused,  the  plaintifi*  appealed  in  error 
to  this  court. 

We  think  the  charge  of  the  circuit  judge  is  clearly 
erroneous.  The  defendant  cannot  be  heard  in  this  action, 
to  allege  as  a  ground  of  defence,  that  the  right  of  action, 
upon  the  bill  single  was  barred,  because  not  sued  upon 
within  two  years, — ^this  is  wholly  irrelevant.  The  legatees, 
whose  interests  were  to  be  affected  by  the  arrangement, 
and  for  whose  protection  the  statute  was  intended,  agreed 
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in  effect,  as  they  well  might  cks  to  a  waiver  of  the  benefit 
of  the  statute,  and  that  the  debt  should  be  paid,  and,  to 
this  end  left  a  fund  sufficient  for  the  purpose  in  the  hands 
of  the  executor,  which  he  promised  to  pay  over  to  the 
plaintifil  This  was  money  had  and  received  to  the  plain- 
tiff's use,  which,  upon  the  plainest  principles  of  law,  he 
is  bound  to  account  for. 

It  is  clear  that  the  legatees  can  set  tq[>  no  claim  to  this 
fund  against  the  executor,  because  the  arrangement  was 
by  their  voluntary  agreement,  as  appears  from  the  record, 
by  which  they  are  estopped. 

The  judgment  of  the  Circuit  Court  will  be  reveised, 
and  the  case  be  remanded  for  a  new  trial. 
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McIntire  vs,  Patton. 

1.  A  purchase  of  land  adyenely  held,  is  champertous  and  void.  Whether  it 
be  held  adverwly  to  the  title  poi^hased  is  a  question  of  fact  If  the  posBessor 
agree  to'  the  pnichase,  there  is  no  adyerae  holding  and  no  champerty. 

2.  Where  defendant  rented  land,  he  is  stopped  from  asserting  the  invalidity  of 
his  landlord's  title. 

E.  H.  Ewing  and  /•  &  Brieuy  for  the  plaintiff. 

R.  If.  CartUherSy  for  the  defendant. 

Green,  J.  delivered  the  o^Hnion  of  the  court. 

This  is  an  action  of  trespass,  brought  by  Mclntire  against 
Patton,  for  taking  rails. 

On  the  trial,  the  plaintiff  stated  that  h$  was  in  possession 
of  the  land,  and  that  the  defendant  came  and  tobk  off 
upwards  of  one  hundred  panels  of  fence. 

The  defendant  then  read  a  deed  from  A.  C.  Herron  and 
one  from  E«  T.  Herron  to  himself,  for  the  land  from  which 
the  rails  were  taken. 

It  was  proved  that  the  plaintiff  was  in  possession  of 
the  land  claiming  it  as  his  own,  when  the  defendant 
purchased  it,  and  took  said  deeds. 

Evidence  was  introduced,  conducing  to  show,  that  before 
the  defendant  purchased  the  land  from  the  Herrons,  a 
verbal  agreement  was  made  between  the  plaintiff  and 
defendant,  that  the  defendant  should  make  the  purchase 
for  the  joint  benefit  of  himself  and  the  plaintiff.  Evidence 
was  also  introduced  to  show,  that  after  the  defendant  had 
made  such  purchase,  and  taken  said  deeds,  the  plaintiff 
had  rented  part  of  the  land  for  1840,  and  had  paid  rent 
therefor. 

The  court  charged  the  jury,  in  substance,  that  if  the 
plaintiff  was  a  naked  possessor  of  the  land,  and  the  deed 
to  the  defendant  covered  the  land,  when  the  trespass  was 
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charged  to  have  been  conunitted,  and  passed  to  the  de- 
fendant a  good  title  thereto,  the  plaintiff  could  not  recover, 
for  although  his  possession  of  the  land  would  enable  him 
to  maintain  an  action  of  trespass  against  a  wrong-doer, 
yet  it  would  not  against  the  owner  of  the  land,  but  that 
if  the  plaintiff  was  in  the  adverse  possession  of  the  land, 
when  the  deeds  were  made,  they  would  be  void  for  cham- 
perty, unless  the  plaintiff  agreed  that  the  defendant  might 
purchase,  and  had  rented  a  portion  of  the  premises  from 
him  ;  that  the  agreement  of  the  plaintiff  that  the  defend- 
ant should  purchase,  and  afterwards  renting  a  portion  of 
the  land  from  him,  would  estop  the  plaintiff  from  denying 
the  defendant's  title. 

The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  appealed  in  error  to  this  court 

1.  It  is  now  insisted,  that  the  Circuit  Court  erred  in 
telling  the  jury,  that  if  the  plaintiff  agreed  that  the 
defendant  should  purchase  the  land,  his  purchase  would 
not  be  champertous*  It  is  insisted  that  such  agreement 
was  void  and  that  neither  party  could  take  advantage 
of  it. 

We  think  the  question,  as  to  the  validity  of  the  contract 
between  the  plaintiff  and  defendant,  by  which  the  plaintiff 
agreed  that  the  defendant  might  purchase  the  land,  and 
they  would  divide  it,  is  a  matter  of  no  consequence  in  de- 
termining the  question  of  champerty.  The  enquiry  is, 
did  the  plaintiff  agree  that  the  defendant  should  make 
the  purchase ;  if  he  did,  then  surely  his  adverse  attitude 
'  towards  the  title  to  be  purchased,  was  surrendered,  so  far 
as  it  could  affect  the  rights  of  the  defendant.  This 
depends,  not  on  the  legality  of  the  agreement,  but  on  the 
fact  of  the  plaintiff's  consent,  for  the  question,  whether 
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his  attitade  was  adverse  to  the  title  purchased,  is  a  ques- 
tion of  fact. 

2.  It  is  said,  his  Honor  erred,  in  saying,  that  if  the 
plaintiff  had  rented  part  of  the  land  from  the  defendant, 
he  would  be  estopped  from  denying  his  title.  It  is  argued 
that  although  the  relation  of  landlord  and  tenant  consti- 
tutes an  estoppel,  yet  it  would  not  confirm  the  deeds  that 
were  void. 

In  this  proposition,  counsel  first  admit  the  estoppel  and 
then  deny  it.  For  if  the  tenant  is  estopped  to  deny  the 
landlord's  title,  of  course  he  is  estopped  to  enquire  into 
the  validity  of  his  title  deeds.  To  say  that  he  is 
estopped  to  enquire  into  the  title,  and  yet  that  he  may 
show  the  deeds  are  void  is  a  contradiction. 

We  think  tliere  is  no  error  in*  the  judgment,  and  order 
that  it  be  afiirmed. 
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Haokhet  vs.  Hackitit. 


1 .  By  the  act  of  1835,  ch.  26,  a  general  prayer  for  a  divoree  ia  aufficient 
to  aathorize  the  granting  of  such  divorce,  aa  the  facta  of  the  caae  may 
warrant  By  the  act  of  1842,  ch  133,  aec  1,  it  ia  provided  that  in  aU 
caaee,  when  by  the  laws  in  force,  a  peraon  ia  aathorized  to  obtain  a  diyorce 
from  bed  and  board,  a  divorce  from  the  bonda  of  matrimony  may  be 
granted.  Under  these  acta  a  prayer  for  a  divorce  from  bed  and  board 
will  aoBtain  a  decree  for  a  divorce  from  the  bonda  of  matrimony. 

2.  When  a  proper  affidavit  was  not  made  to  a  bill  for  a  divorce,  the  fallnre 
of  the  defendant  to  make  an  objection  thereto  until  the  hearing  of  Hie 
cause,  is  a  waiver  of  the  objection,  so  far  as  he  is  concerned.  If  the  want 
of  such  affidavit  go  to  the  jurisdiction  of  the  court,  the  chancellor  may 
well  snpply  the  defect  at  any  time  before  final  decree. 

3.  Whan  an  amendment  to  a  bill  for  a  divorce  has  been  ordered,  which 
required  additional  proof  on  the  part  oi  defendant,  he  ahonld  be  allowed 
an  opportunity  to  produce  it. 

Margaret  Morely,  a  widow,  aged  aboat  sixty,  was  the 
owner  of  about  one  hundred  and  sixty  acres  of  land, 
fifteen  or  twenty  slaveif,  and  other  personal  property. 
She  intermarried  with  Joseph  Hackney,  having  previously 
meule  a  parol  agreement  with  said  Hackney  that  he  should, 
after  marriage,  convey  said  property  to  the  said  Margaret, 
for  her  separate  use.  ,  After  marriage  he  refused  to  execute 
his  promise;  she  thereupon,  filed  a  bill  to  compel  the 
settlement  according  to  the  agreement  founded  on  the 
consideration  of  marriage.  This  agreement  was  declared 
void,  and  the  bill  dismissed.  See  8  Hum.,  Hackney  vs. 
Hackney, 

Mrs.  Hackney,  by  her  next  friend,  subsequently  filed  a 
bill  in  the  Chancery  Court  at  Columbia.  It  charged  cruel 
and  inhuman  treatment,  and  prayed  for  a  divorce  from 
his  bed  and  board,  and  for  alimony.  The  bill  was  sworn 
to  by  her  next  friend.  It  was  answered  and  proof  taken 
in  the  cause.  The  case  was  argued  before  chancellor 
Cahal,  and  after  argument  he  allowed  the  complainant 
to  amend  her  bill  by  a  change  of  the  prayer  for  a  divorce 
from  bed  and  board  to  a  prayer  from  the   bonds  of  matri- 
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mony ;  and  it  al9o  aj^aring  that  the  bill  had  been 
sworn  to  by  the  next  friend,  he  allowed  the  complainant 
to  make  affidavit  to  it.  He  thereupon  gave  a  decree 
for  a  divorce  from  the  bonds  of  matrimony.  He  also 
gave  a  decree  divesting  the  title  to  the  slaves,  which 
she  possessed  at  the  time  of  her  marriage,  and  all  other 
personal  property  remaining  in  specie,  out  of  said  Joseph 
Hackney,  and  that  it  be  vested  in  a  trustee  for  the 
benefit  of  said  Margaret  Hackney.  He  also  decreed 
that  complainant  was  entitled  to  the  nse  and  occu- 
pation of  the  real  estate  possessed  by  her  at  the  time  of 
the  marriage,  and  that  the  sheriff  should  put  her  in  posses- 
sion thereof^  &e.  &c. 
From  this  decree  the  defendant  appealed. 

F,  B.  Fogg^   Nicholson  and    S.  D,  Friersotif    for  the 
complainant. 

iV.  Baxter  and  C.  Ready^  for  the  defendant. 

1.  The  facts  do  not  authorize  the  decree  rendered  by 

the  Chancellor. 

« 

2.  He  erred  in  permitting  complainant  to  amend  the 
prayer  of  her  bill  after  the  cause  had  been  heard  and 
argued.  Cook  vs.  Evan/  heirSf  4^.,  9  Yer.  287 ;  Harding 
vs.  Cox^  3  Atkyns,  582;  Bosanquet  vs.  Marsham^  4  Eng. 
Con.    Ch.  Repts.  259;  4  Johns.  Chn.^Rep.  363. 

The  amendment  allowed  does  not  fall  within  the  pro* 
visions  of  the  act  of  1801,  ch.  6,  sec.  8;  or  under  the 
provisions  of  the  act  of  1841-2,  ch.  133,  sec.  1. 

McKiKKEY,  J.  delivered  the  opinion  of  the  court. 

We  feel  no  hesitation  in  declaring,  that  the  complainant 
in  this  case,  is  entitled  to  the  relief  sought  by  her  bill| 
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and  that  the  decree  of  the  Chancellor,  ought,  therefore, 
to  be  affirmed.  We  deem  it  needless,  however,  to  examine, 
or  comment  upon  the  proof  in  the  record,  for  the  purpose 
of  maintaining  the  correctness  of  this  conclusion:  because, 
this  has  been  done  already,  to  our  entire  satisfaction,  in 
the  well  considered,  and  unanswerable  written  argument 
of  Mr.  Nicholson,  to  which  we  refer,  as  containing  the 
proper  exposition  of  the  facts  and  merits  of  this  cause. 

But,  it  is  argued,  that  the  Chancellor  erred  in  permit- 
ting an  amendment  on  the  hearing  of  the  cause,  and,  after 
the  argument  had  been  concluded,  by  allowing  a  prayer 
for  a  divorce  a  vincuh  matrimonii^  to  be  added.  The 
original  prayer  of  the  bill,  being  only  for  .a  divorce  a 
mensa  et  thoro:  and,  also,  in  allowing  the  complainant 
to  make  the  affidavit  to  her  bill,  required  by  the  act  of 
1835,  ch.  26,  sec.  4;  the  original  affidavit  having  been 
made  by  the  next  friend. 

In  this  particular  case,  we  think  the  allowance  of  the 
foregoing  amendments,  constitute  no  error. 

In  a  court  of  chancery,  generally  speaking,  amendments 
are  allowed  with  great  liberality,  more  especially  as  to 
mere  matters  of  form.  Bat,  in  divorce  cases,  by  our  local 
legislation,  the  observance  of  forms,  is,  in  a  great  degree, 
dispensed  with,  and,  in  this  respect,  such  cases  stand 
upon  grounds  peculiar  to  themselves,  and  do  not  fall  within 
the  ordinary  rules  governing  chancery  proceedings. 

By  the  act  of  1835,  ch.  26,  a  general  prayer  for  divorce, 
is  sufficient  to  authorize  the  court  to  grant  such  divorce 
as,  by  law,  may  be  warranted  upon  the  matters  alledged 
and  proved.  And,  by  the  act  of  1842,  ch.  133,  sec.  1, 
it  is  provided,  *'  that  in  all  cases,  where  by  the  laws  now 
in  force,  a  person  is  authorized  to  obtain  a  divorce  from 
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bed  and  board,  the  court  shall  hereafter  be  authorized  to 
grant  a  divorce  from  the  bonds  of  matrimony." 

Under  these  acts,  it  would  not  be  a  sufficient  ground 
for  reversal,  however  informal  the  proceeding,  that  upon 
a  specific  prayer  for  a  divorce  a  mensa  et  ihorOf  a  decree 
for  a  divorce  a  vinculo  mairimoniU  had  been  pronounced. 

But  upon  another  ground  the  defendant  cannot  be  heard 
to  assign  the  amendment  as  error,  in  this  court.  So  far 
as  the  objection  to  the  affidavit  is  concerned,  the  excep- 
tioijL  was  not  taken  at  the  proper  time,  nor  in  the  proper 
form ;  not  having  been  taken  until  the  hearing,  so  far  as 
the  defendant  is  concerned,  it  was  waived :  and  if  regarded 
as  matter  of  jurisdiction^  or,  as  absolutely  essential  to 
warrant  a  decree  for  complainant,  the  Chancellor,  at  his 
own  suggestion,  might  direct  it  to  be  done,  at  any  time 
before  final  decree. 

As  to  the  additional  prayer,  this  did  not,  and  could 
not,  under  the  act  of  1842,  before  cited,  vary  the  nature 
of  the  case,  or  prejudice  the  defendant.  Prima  facie^  at 
least,  no  further  answer  or  proof,  was  made  necessary 
thereby :  If  otherwise,  this  should  have  been  shown  by  the 
defendant,  in  which  event,  upon  a  proper  case  being  made 
out,  he  would  have  been  entitled,  and  no  doubt  would 
have  been  allowed,  an  opportunity  to  answer  and  adduce 
his  proof.  But,  in  thi$  case,  no  such  suggestion  was 
made  to  the  Chancellor,  and,  therefore,  cannot  be  made 
here. 

Let  the  decree  be  affirmed  with  costs. 

Deckbb. — This  cause  was  heard  on  the  25th  of  January, 
1849,  before  the  judges  of  the  Supreme  Court,  upon  the 
record  and  proceedings  had  in  the  same  in  the  Chancery 
Court  at  Columbia,    and  upon  argument  of  counsel  on 
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both  sides,  and  this  court  being  of  opinion  that  there  is 
no  error  in  the  decree  below,  orders  the  same' to  be  in 
all  things  aflSirmed.  And  the  court  being  satisfied  that 
the  defendant  has  been  guilty  of  acts  of  inhuman  cruelty 
*  and  neglect  towards  complainant,  which  makes  it  unsafe 
and  improper  for  her  longer  to  cohabit  with  him,  or  to  be 
under  his  dominion  and  control;  it  is  therefore  ordered, 
adjudged  and  decreed,  that  the  bonds  of  matrimony  exist- 
ing between  them  be  dissolved,  annulled,  and  for  nought 
held,  and  that  complainant  be  restored  to  all  the  rights 
of  a  feme  sole.  And  it  further  appearing  that,  at  the  time 
of  the  marriage  the  complainant  was  the  owner  of  a 
valuable  real  and  personal  property,  which  passed  into 
defendant's  possession  upon  the  marriage,  and  the  court 
being  of  opinion  that  her  said  real  estate,  and  so  much 
of  her  personal,  and  its  increase,  as  remains  in  specie, 
ought  to  be  restored  to  her  as  a  suitable  and  reasonable 
provision  for  her;  it  is  therefore  ordered,  adjudged  and 
decreed  that  all  the  right,  title  and  interest  of  defendant 
in  and  to  any  and  all  of  said  real  and  personal  property, 
be  divested  out  of  defendant  and  veste^l  in  Barclay  Martin 
and  David  D.  McFall,  to  be  by  them  or  the  survivor 
of  them,  held  for  the  sole  and  separate  use  of  comp- 
lainant, with  full  power  by  her  to  dispose  of  the 
same  as  she  may  think  proper,  and  that  the  sheriff  of 
Maury  be  directed  forthwith  to  put  her  in  possession  of 
all  of  said  property  ascertained  to  remain  in  specie  by 
the  decree  pronounced  in  this  cause  by  the  Chancellor  at 
Golambia;  and  also  to  put  her  in  possession  of  the  real 
estate.  Tt  is  further  ordered  that  defendant  pay  the  costs 
of  the  chancery  court  and  of  this  court,  and  that  execution 
issue  for  the  same  against  him  and  his  securities  in  the 
appeal. 
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Davidson  vs.  Thb  State. 

The  act  of  1839,  chap.  29,  sec.  52,  proyides  for  the  punishment  of  any  person 
who  shall  "  Monionsly  and  of  malice  afonthoQ|rht,  assault  another  with 
intent  to  commit  mnrder  in  the  first  degree."  A  person  who  forms  a  pre- 
meditated design  to  take  the  life  of  another,  and  acting  upon  sach  design, 
withont  legal  provocation  and  p««ion,  fires  npon  him  and  wonnds  him,  is 
gnilty  nnder  this  section,  and  this  is  so,  though  such  other  may  have  heen 
attempting  to  shoot  him.  The  guilt  or  innocence  of  the  party,  in  such 
caMs,  depends  npon  the  fact  whether  he  acted  on  the  iqiprehension  of  danger 
at  the  time  or  upon  his  preconceived  malice  and  design. 

The  defendant,  in  this  case,  was  indicted  in  the  Circnit 
Court  of  Jackson  county,  and  tried  by  Judge  W.  B.  Camp« 
bell  and  a  jury  who  convicted  and  sentenced  him  to  three 
years  confinement  in  the  Penitentiary.  From  this  judg- 
ment  he  appealed. 

Quarles  and  8,  Tumeyy  for  the  plaintiff  in  error. 

I 

Attorney  General,  for  the  State. 

Green,  J.  delivered  the  opinion  of  the  court. 

The'  plaintiff  in  error  was  indicted  in  the  Jackson 
Circuit  Court  for  assaulting  and  shooting  William  Cul- 
lum,  with  iiitent  to  kill  and  murder  in  the  first  degree. 
The  jury  found  a  verdict  of  guilty, ,  and  the  defendant 
was  sentenced  to  confinement  in  the  Penitentiary  for  three 
years.  A  motion  was  made  for  a  new  trial  and  refused, 
and  the  defendant  appealed  in  error  to  this  court. 

It  appeared,  from  the  evidence,  that  in  April,  1847,  the 
defendant  was  a  vritness  in  a  cause  then  tried  before  the 
Circuit  Court,  and  the  prosecutor  was  one  of  the  attomies 
in  the  cause,  and  that  in  his  address  to  the  jury,  he  com- 
mented on  the  evidence  of  the  defendant  in  a  style  of 
severe  censure,  and  on  the  manner  in  which  the  defendant 
had  acted  towards  the  person  against  whom  he  testified,  and 
who  was  defended  by  Cullum.  The  defendant,  because 
greatly  irritated,  and  in  the  court  house  next  morning, 


456  NASHVILLE: 

[Di;vkbon  ««.  The  State.] 

attempted  to  engage  the  prosecutor  in  combat,  bat  was 
prevented  by  the  interference  of  others.  He  thenl>ecame 
very  abusive,  and  threatened  that  he  would  have  his 
revenge ;  that  he  would  make  the  prosecutor  bite  the 
dust,  &c. 

At  the  next  term  of  the  court,  the  defendant  sought  to 
get  the  prosecutor  into  a  grocery  to  drink  with  him,  and 
was  so  earnest  and  importunate,  that  the  prosecutor  ap- 
prehended some  evil  purpose  existed  and  declined  going. 

At  the  subsequent  term  of  the  court,  nothing  of  an  un- 
friendly character  occurred.  On  the  16th  May,  1848,  the 
prosecutor  was  at  Gainsborough  on  business,  when  he 
was  called  into  a  grocery  by  the  defendant,  who  suggested 
that  another  man  wished  to  give  him  a  fee  as  a  lawyer. 
When  the  prosecutor  was  at  the  groceiy,  the  defendant 
asked  him  to  drink,  and  being^  earnestly  pressed,  he  did 
drink — ^the  defendant  at  the  same  time  drinking,  and  as 
he  did  so,  touched  the  prosecutor's  glass  with  his  own. 
He  then  asked  the  prosecutor  to  loan  him  money,  and 
being  asked  how  much  he  wanted,  said,  less  than  fifty  or 
an  hundred  dollars  would  do  him  no  good.  The  prosecu- 
tor said  that  was  more  than  he  had.  Whereupon  some 
conversation  occurred  in  reference  to  the  former  difficulty, 
when  the  defendant,  with  an  oath,  pronounced  the  prose- 
cutor a  liar,  and  struck  him  several  severe  blows  on 
the  head  with  a  pound  weight,  which  he  had  pre- 
viously procured.  The  parties  were  separated:  the 
prosecutor  being  in  feeble  health,  and  having  no  means 
of  defence  but  an  umbrella  was  much  worsted,  and  severely 
wounded  on  the  head.  After  the  prosecutor's  head  was 
dressed,  he  passed  the  grocery,  where  the  defendant  still 
was,  who  cursed  him  and  told  him  he  was  not  done  with 
him ;  that  he  intended  to  kill  him,  and  would  have  blown 
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his  heart  out  once  before,  if  another  person  had  not  stepped 
between  them* 

Soon  after  this  the  prosecutor  went  to  dinner  at  the 
tavern,  and  while   he  was  there,  the  defendant  got  his 
gun,  and  commenced  parading  the  street  and  cursing  and 
making  threats.    Several  persons  went  to  where  he  was, 
and  one  of  them  spoke  to  him  about  his  gun — ^told  him  it 
was  an  old  snapping  gun,  and  was  worth  nothing,  and 
took  it  out  of  his  hands  and  fired  it  ofil    The  defendant 
then  went  home  briskly;  and  reloaded  his  gun,  and  cursing 
and  threatening  as  before.    When  he  came  opposite  to 
the  tavern  where  the   prosecutor  was  inside  and  armed 
the  prosecutor  putting  his  gun  against  a  pane  of  glass 
of  the  window,  broke  it  out,  and  then  placed  it  against 
another  pane,  breaking  that  also.    The  defendant  hearing 
the  glass  jingle,  turned  quickly  and  fired  upon  the  prose- 
cutor— ^part  of  the  shot  taking  efifect  in  his  arm.    The 
prosecutor  immediately  after  fired,  but  without  efiect. 
The  judge  chained  the  jury,  in  substance,  that  in  order 
to  convict  the  defendant,  the  assault  and  battery  must  be 
shown  to  have    been  committed   wilfully,    deliberately, 
maliciously,  and  premeditatedly.    ^The  proof  must  satisfy 
the  mind,  that  there  was  a  concurring  will,  deliberation, 
malice,  and  premeditation,  on  the  part  of  the  defendant 
to  take  the  life  of  the  prosecutor,  at  the  time  the  assault 
and  battery  was  made.     If  the  assault  was  made  under 
the  influence  of  provocation  and  passion  before  the  passion 
had  time  to  subside,  (if  the  provocation  was  a  sufficient 
legal  one)  it  would  not  be  such  an  assault  as  is  laid  in 
the  indictment,  and  the  defendant  should  be  acquitted.*^ 
**  If  the  defendant,  in  passing  along  the  street,  with  his 
gun,  having  no  design  upon  the  life  of  the  prosecutor, 
saw  him  with  a  gun  pointed  at  him,  and  he  fired  his  gun 
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to  defend  himself,  from  the  assault  of  the  prosecutor,  and 
although  at  the  time  he  fired  he  may  have  intended  to  kill, 
yet  if  the  design  to  kill  was  suddenly  formed,  on  seeing 
the  gun  of  the  prosecutor  pointed  at  him,  and  under  the 
apprehension  of  danger  he  shot  the  prosecutor,  he  would 
not  be  guilty  of  an  assault  with  intent  to  commit  murder 
in  the  first  degree.  But  if  the  defendant  was  in  search 
of  the  prosecutor,  with  a  loaded  gun,  with  a  wilful,  de- 
liberate, premeditated  purpose  and  design  to  take  his  life, 
and  the  prosecutor  being  also  armed  with  a  gun,  under 
the  c^prehension  of  danger  from  the  defendant,  and  the 
defendant  had  then  fired  his  gun  at  the  prosecutor  in 
pursuance  of  his  preconceived  and  deliberate  purpose  to 
kill,  then  he  would  be  guilty  of  an  assault  with  intent  to 
murder  in  the  first  degree.  The  jury  must  be  satisfied 
of  the  guilt  of  the  defendant,  and  if  a  reasonable  doubt 
exists  in  their  minds  of  his  guilt  they  must  acquit  him." 

This  statement  of  the  law  of  this  case  by  his  Honor, 
the  circuit  judge,  in  his  instruction  to  the  jury,  is  strictly 
correct  in  all  its  facts,  and  it  so  fully  covers  all  the 
questions  of  law  debated  at  the  bar,  that  any  further 
discus&ion  on  our  part  is  unnecessary. 

Counsel  for  the  defendant  have  insisted,  that  the  in- 
struction  of  the  Circuit  Court  to  the  jury  is  too  general, 
and  that  in  order  to  a  right  understanding  of  the  case, 
he  should  have  defined  to  them  murder  in  the  second 
degree. 

We  do  not  think  any  such  instruction  called  for  in  the 
<;ase.  The  judge  told  them  that  if  the  assault  was  made 
under  the  influence  of  passion,  or  if  made  to  defend  him- 
self against  the  gun  of  the  prosecutor,  he,  the  defendant, 
having  no  intention  to  enter  the  house,  nor  design  upon 
the  life  of  the  prosewtor,  they  should  not  find  him  guilty. 
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Upon  this  charge,  if  the  jnry  had  understood  the  facts 
as  the  prisoner's  counsel  do,  they  must  have  acquitted 
the  defendant. 

We  think  the  charge  of  the  court  is  just  such  an  one 
as  circuit  judges  ought  always  to  deliver  in  such  cases. 
They  are  not  called  upon  to  deliver  a  lecture  upon  criminal 
law,  hut  to  state  the  law  of  the  particular  case.  This 
we  think  his  Honor  did  with  admirable  clearness  and 
precision. 

2.  It  is  next  insisted  that  the  proof  does  not  make  out 
a  case  of  guilt  under  this  indictment.    If,  as  his  Honor 
told  the  jury,  the  defendant  was  in  search  of  the  prose- 
cutor with  a  loaded  gun  with  a  deliberate  purpose  to  take 
his  life,  and  attracted  by  the  prosecutor  breaking  the  glass, 
he  saw  the  prosecutor's  gun  presented  towards  him,  and 
instantly  fired  his  own  gun  in  pursuance  of  his  original 
preconceived  purpose  to  kill,  then  he   is   guilty  of  the 
offence  charged  in  the  indictment.    Upon  this  hypothesis 
the  jury  have  found  the  defendant  guilty,  and  we  think 
rightly.    The  facts  occurring  at  the  grocery  establish,  be- 
yond a  doubt,  that  the  defendant  invited  the  prosecutor 
there,  that  he  might  get  into  a  fight  under  circumstances  that 
would  seem  to  mitigate  the  criminality  which  might  attach 
to  any  fatal  result.    He  unquestionably  provided  himself 
secretly  with  the  pound  weight,  with  ^  view  to  use  it  on 
the  prosecutor.     This  was  done  before  the  quarrel  com- 
menced, and  establishes  beyond  doubt,  that  the  quarrel 
was  brought  on  by  him,  in  view  of  the  former  difficulty 
between  the  parties,  and  with  a  view  to  revenge  himself 
in  pursuance  of  his  previous  malice.    And  shortly  after 
the  fight  in  which  he  had  used  the  pound  weight  endan- 
gering   the  prosecutor's  life,  the  defendant  repeated   his 
threat  to  kill  the   prosecutor,  and   said  he   would   have 
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aoc^miplished  that  object  on  a  former  occasion,  but  for 
another  person  stepping  between  them.  He  then  got  his 
loaded  gnn  and  continued  cursing  and  repeating  threats; 
when  it  was  taken  out  of  his  hands  and  fired«  he  quickly 
reloaded  it  and  returned  in  front  of  the  dwelling  in  which 
he  knew  the  defendant  was ;  when  he  was  attracted  by 
the  noise  of  the  breaking  glass,  he  quickly  turned  and 
fired  his  gun.  That  this  was  done  in  pursuance  of  his 
previous  malice  and  purpose  to  kill,  we  do  not  doubt,  and, 
therefore,  we  think  the  verdict  of  the  jury  was  justified 
by  the  proof  in  the  cause. 
Affirm  the  judgment 


Nakct  Baown  vs.  FRAircif  Ksbby. 

By  eommoti  law  an  illegitimate  child  can  Inherit  no  estate,  real  or  personal, 
from  the  ftither  or  mother.  By  the  act  of  1819,  ch.  13  this  principle  Is 
so  far  modified  that  where  the  mother,  having  no  legitimate  children, 
dies,  her  illegitimate  children  may  inherit  her  estate,  bnt  not  the  estate  of 
any  reiallon  of  the  mother,  either  lineal  or  e<rflateml. 

Nancy  Brown  filed  her  bill  in  the  Chancery  Court  at 
Carthage  against  Kerby,  administrator  of  Richard  Brown, 
for  a  distributive  share  of  his  estate.  The  defendant 
pleaded  that  Richard  Brown  died  intestate,  leaving  many 
children ;  that  complainant  was  the  illegitimate  child  of 
Patsy  Brown,  the  daughter  of  Richard;  that  Patsy  died 
before  her  mother,  leaving  no  legitimate  children.         ' 
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This  plea  was  put  down  for  argfoment,  and  on  argu- 
ment the  Chancellor  held  complainant  not  entitled  to  any 
portion  of  the  estate  of  her  grandfather,  and  dismissed 
her  bill. 

The  complainant  appealed. 

C  B.  Patterson^  for  the  complainant. 

The  only  question  to  be  determined  in  this  case,  is, 
whether  complainant,  the  illegitimate  grandchild  of  the 
intestate,  Richard  Brown,  can  recover  her  mother's  share  of 
the  said  intestate's  estate.  That  she  is  entitled  to  recover, 
I  think  there  can  be  bat  little  doubt,  when  we  refer  to 
the  act  of  1784,  chap.  22,  sec.  2;  which,  among  other 
things,  provides  that  the  ^  lineal  descendants  of  parents^ 
who  are  dead,  shall  stand  in  the  same  condition  and  be 
entitled  to  the  same  property  by  descent,  that  their  parents 
would  have  been,  had  they  been  living.  By  the  term, 
*'  lineal  descendants,"  the  legislature  surely  intended  such 
descendants  as  stand  in  a  direct  line  from  the  grand- 
father  or  common  ancestor.  Had  this  plaintiff  been  the 
daughter  of  a  son  of  the  intestate  some  question  as  to  her 
direct  lineage  might  arise ;  but  as  she  is  the  daughter  of 
the  daughter  of  the  said  intestate,  no  question  of  the  kind 
can,  by  any  possible  construction,  be  raised.  By  the  act 
of  1819,  chap.  18,  sec  1,  illegitimates  are  entitled  to  inherit 
any  and  all  property  on  the  side  of  the  mother.  In  the 
case  of  Butler  vs.  King^  2  Yer.  115,  the  Supreme  Court 
has  construed  the  act  of  1784,  chap.  22,  to  establish 
that  the  legislature  intended  in  its  passage,  first,  to  destroy 
'primogeniture;  second,  to  destroy  the  indivisibility  of  real 
estate ;  and  third,  to  preserve  real  estate  in  the  blood  of 
the  transmitting  ancestor. 
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J.  C  ChiUd^  for  the  defendant. 

By  the  common  law,  a  bastard  has  no  heritable  blood, 
and  is  incapable  of  inheriting  as  heir,  either  to  his  puta- 
tive ftther  or  mother,  or  to  any  one  else,  nor  can  he 
have  heirs  but  of  his  own  body.    2  Kent  Com.  211. 

The  rigor  of  the  common  law  is  somewhat  abated  by 
the  statutes  of  Tennessee.  The  act  of  1819,  chap.  13, 
authorizes  the  illegitimate  child  to  inherit  the  estate, 
real  and  personal,  of  the  mother.  And  if  the  bastard 
dies  intestate,  his  mother's  children  inherits  his  estate. 
But  there  is  no  statute  so  far  changing  the  common  law 
as  to  authorize  the  bastard  either  to  inherit  his  putative 
father's  estate,  or  that  of  his  grandfather  through  his 
mother.  In  the  case  under  consideration  the  mother  of 
the  complainant  departed  this  life  before  the  death  of  the 
grandfather,  Richard  Brown ;  consequently  the  mother 
could  not  inherit  any  portion  of  Richard  Brown's  estate, 
and  the  act  of  1819,  chap.  13,  cannot  operate  and  let  in 
the  bastard  child  as  distributee  of  Richard  Brown's  estate. 
By  the  acts  of  1784,  chap.  22,  1784,  chap.  16,  1796,  chap. 
14,  if  any  child  of  the  intestate  shall  die  in  the  life  time 
of  the  parent,  his  or  her  lineal  descendants  shall  be 
held  to  represent  their  parent,  and  shall  be  entitled  to 
the  portion  of  the  grandfather's  or  grandmother's  estate, 
as  their  father  or  mother  would  have  been  entitled  to  if 
living.  No  other  can  be  a  lineal  descendant  but  a  legi- 
timate child,  a  bastard  is  excluded  by  the  common 
law  term,  and  they  were  held  incapable  of  inherit- 
ance, for  many  years  after  these  statutes  of  '84  and  '96. 
They  are  partially  admitted  in  certain  specified  cases,  by 
the  act  of  1819,  which  does  not  admit  them  to  inherit 
the  estate  of  the  grandfather.    This  being  the  law  of  the 
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land,  the  defendaat's  plea,  being  put  down  for  argument, 
the  facts  therein  stated  being  admitted  before  the  Court, 
the  complainant's  bill  was  properly  dismissed. 

TuRLEYy  J.  delivered  the  opinion  of  the  coort. 

The  only  question  presented  in  this  case  is,  whether 
the  complainant,  a  bastard  child,  can  as  the  represen- 
tative of  her  mother,  inherit  the  estate,  real  and  personal, 
of  her  grandfather. 

It  is  very  clear  that  she  cannot.  In  the  latin  of  the 
common  law,  a  bastard  is  styled,  JUiiu  nuUius ;  he  there- 
fore has  no  heritable  blood,  and  could  not,  by  the  principles 
of  the  common  law,  inherit  any  estate,  whether  real  or 
personal,  no  matter  from  whom  descending,  though  it 
were  from  his  mother. 

The  act  of  1819,  chap.  13,  sec.  1,  has,  to  a  certain 
extent  modified  this  principle.  It  provides  that,  '^when 
any  woman  shall  die  intestate,  leaving  natural  bom  child 
or  children,  and  no  legitimate  child  or  children,  such 
natural  bom  child  or  children,  shall  take,  by  the  general 
rules  of  descent  and  distribution,  the  estate,  real  and  per- 
sonal, of  his,  her  or  their  mother,  and  should  either  of 
such  children  die  intestate  without  child,  his  or  her 
brothers  and  sisters  shall  in  like  manner  take  his  or  her 
estate.** 

This  modification  does  not  go  to  the  extent  insisted  on 
for  the  complainant.  It  only  makes  the  base  bom  child, 
the  heir  and » distributee  of  the  mother,  if  she  have  no 
legitimate  child,  but  extends  the  right  no  higher,  and  of 
course,  such  child  can  inherit  no  estate,  real  or  personal, 
under  its  provisions,  from  any  relative  lineal  or  collateral 
of  the  mother,  but  to  this  extent  remains  subject  to  the 
disabilities  of  the  common  law.     This  complainant  then 
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is  not  the  heir  or  distributee  of  her  maternal  grand- 
father, and  we,  therefore,  aflirm  the  decree  of  the 
Chancellor  dismissing  her  bill  of  complaint. 


RiOHASDBON   AND   PbICE  W.   CaTO. 

1.  When  the  aiiignee  of  a  note  or  bond  roee  the  maker,  the  aisignee  i« 
not  bound  to  prove  the  anignment  of  the  note  to  him  nnlen  it  be  denied 
by  a  plea.  The  plea  in  such  case  need  not  be  accompanied  with  an  affidayit 
of  ita  truth. 

2.  On  the  trial  in  the  Circuit  Court  of  a  case  instituted  before  a  justice  by 
the  aaelgnee  of  a  note  against  the  maker  of  a  note,  objection  was  mada 
to  the  reading  of  the  assignment,  without  proof  of  its  execution.  This 
objection  was  equivalent  to  a  plea,  as  there  are  no  written  pleadings  before 
justices. 

Cato  sued  Price  and  Richardson,  the  makers  of  a  note, 
before  a  justice.  There  was  a  judgment  for  defendants 
attd  the  plaintiff  appealed.  There  was  a  trial  by  jury 
before  Judge  Campbell  in  the  Circuit  Court  of  Dekalb, 
and  verdict  and  judgment  rendered  for  the  plaintiff. 

The  defendants  appealed. 

JU.  M.  Bridif  for  the  plaintiffs  in  error. 

J.' Stokes  and  File,  for  the  defendant  in  error. 

McKiKNEY,  J.  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
upon  a  bill  single  executed  by  the  plaintiffs  in  error  to 
N.  M.  Corbin,  which  purports  to  have   been  afterwards 
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assigned  to  the  defendants  in  error  by  James  H.  Gorbin, 
agent  for  said  N.  M.  Corbin. 

On    the    trial    in  the   Circait   Court,    the    defendants* 
counsel  objected  to  the  reading  of  the  assignment  upon 
K  the  back  of  said  bill  single,  because  not  proved)  but  the 

objection  was  overruled,  i^nd  in  his  charge  to  the  jury, 
his  Honor,  the  Circuit  Judge,  stated  that  **  the  plaintiff  is 
not  required  to  prove  the  transfer  of  the  note  sued  on. 
unless  it  was  denied  by  a  plea  sworn  to,  and  aJ  the 
transfer  purports  to  have  been  made  by  an  agent,  the 
authority  of  the  agent  need  not  be  shown  by  proof,  unless 
the  transfer  is  denied  by  plea  sworn  to.'' 

This  charge  is  erroneous,  and  is  based  upon  an  entire 
misconstruction  of  the  act  of  1819,  chap.  42,  sec.  1.  That 
section  provides  ^that  no  person  sued  in  any  of  the 
courts  of  this  State  as  an  endorser  of  any  bond  or  note, 
or  drawer  or  endorser,  or  acceptor  of  any  bill  of  exchange, 
or  order  for  the  payment  of  money  shall  plead  any  plea 
directly  or  indirectly  denying  such  drawing  endorsement 
or  acceptance,  unless  such  plea  or  denial  be  accompanied 
with  an  affidavit  of  the  truth  thereof,  subscribed  by  such 
party."  It  is  obvious  that  this  section  applies  only  to  the 
immediate  parties,  and  means  nothing  more  than  that 
the  endorsers  of  a  bond  or  note,  when  sued  as  sucht  shall 
not  be  permitted  to  deny  such  endorsement,  unless  by  plea 
verified  by  affidavit:  neither  shall  the  drawer  of  a  bill 
of  exchange  deny  his  drawing ;  nor  the  endorser  his 
endorsement ;  nor  the  acceptor  his  acceptance  thereof, 
unless  by  plea  verified  in  like  manner.  But  nothing  in 
this  or  any  other  statute  of  this  State,  forbids  the  maker 
of  a  note  or  bond,  in  any  suit  against  him,  by  an  endorsee, 
or  assignee,  to  deny  the  endorsement  of  such  note  or  bond, 
by  plea  without  affidavit.    And  by  the  law  merchant,  as 
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it  has  existed  in  England,  for  a  long  period,  in  a  suit 
against  the  maker  of  a  note,  or  the  drawer  or  acceptor 
of  a  bill  of  exchange  by  an  endorsee,  he  was  required, 
without  any  special  plea  from  the  defendant,  to  prove 
the  transfer  of  the  note  or  bill ;  or  in  other  words  his 
interest  in  or  title  to  sue  thereon.  But  by  a  practice 
which  seems  to  have  obtained  in  this  State  from  an  early 
period  without  legislative  sanction,  but  too  well  established 
to  be  now  questioned,  an  endorser  in  such  cases  is  not 
required  to  prove  the  transfer  or  endorsement  of  the  note 
or  bill,  unless  put  in  issue  by  the  plea  of  non-assignment, 
as  it  is  termed.     1  Tenn.  Rep.  249 ;  9  Yer.  423. 

As,  however,  in  proceedings  before  justices  of  the  peace, 
formal  written  pleadings  are  not  generally  required,  the 
defendants  were  entitled  to  avail  themselves  of  this  ground 
of  defence  by  oral  pleading,  upon  the  trial  in  the  circuit 
court,  and  their  objection  to  the  reading  of  the  endorse- 
ment or  assignment  upon  the  note  sued  on,  we  regard 
as  equivalent  to  such  plea  of  non-assignment,  and  suffi- 
cient to  put  the  plaintiff  upon  proof  thereof,  and  likewise 
of  the  authority  of  the  agent  to  make  such  assignment. 
2  Stark.  Ev.  163,  6th  ed. 

The  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  case  remanded  for  a  new  trial. 
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SOMBBS   V9.   S.    AND   M.    CbAIO. 

The  words  of  a  deod  were,  "for  the  natural  life  of  Cndg  and  wife;  the  eame 
being  secured  for  the  separate  use,  for  the  maintainance  of  Craig  and  wife.*' 
Craig  held  this  estate  for  the  use  of  himself  and  wife,  and  at  his  death  a 
court  of  chancery  would,  if  necessary,  appoint  another  trustee  to  support  the 
widow's  estate  for  life. 

This  is  an  action  of  ejectment,  brought  in  the  Circuit 
Court  of  Wilson,  by  Somers  against  S.  and  M.  Craig. 
There  was  a  verdict  for  the  defendant,  and  judgment 
thereupon;  Anderson,  judge,  presiding.  The  plaintiff  ap« 
pealed. 

E.  H.  Ewing^  for  the  plaintiff. 

R.  L.  Caruthers^  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  by  the  plaintiff 
in  error,  to  recover  the  possession  of  the  land  on  which 
the  defendants  live.  The  defendants  are  the  widow  and 
son  of  James  Craig  deceased.  The  plaintiff  claims  title 
under  a  quit^claim  deed  from  James  Craig  for  his  land. 
The  defendants  resist  a  recovery  imder  a  lease  from  the 
plaintiff,  executed  after  the  deed  of  quit-claim. 

The  plaintiff  proved,  that  after  the  execution  of  said 
lease  to  the  said  James  Craig,  and  while  said  Craig  was 
in  possession  of  the  land  under  the  lease,  he,  the  said 
Craig,  took  a  deed  in  fee  to  himself,  for  the  said  land,  from 
the  sheriff  of  Wilson  county,  and  insisted  that  the  said 
Craig  thereby  forfeited  his  lease.  The  defendant  Susan 
is  the  widow  of  said  James  Craig,  and  was  his  wife  when 
the  lease  was  made,  and  she  insists,  the  terms  of  the 
lease  confer  rights  upon  her,  which  could  not  be  affected 
by  the  alleged  disclaimer  of  James  Craig,  her  husband. 
The  lease  from  the  plaintiff  to  Craig,  after  stipulating  that 
for  the  consideration  of  one  dollar,  he  had   leased  said 


468  NASHVILLE: 

[S«iiMn  «t«S.uid  M.Ciiig.) 

land  to  said  Craigy  provided  as  foUoiira :  **  Now  the  said 
James  Craig  has  the  said  lease  for  the  term  of  the  natural 
life  of  himself  and  wife  the  same  being  secured  for  the 
separate  use,  for  the  maintainance  of  the  said  Craig  and 
his  present  wife,  and  for  no  other  use,  &c. 

The  oourt  charged  the  jury,  in  substancci  that^  it  was 
not  necessary  to  enquire  whether  James  Craig  had 
forfeited  his  right  under  the  lease,  inasmuch  as  the  lease 
was  made  for  the  separate  use  and  maintainance  of  the 
wife  during  her  life.  She  had  a  right  to  claim  her  interest 
therein,  after  his  death,  notwithstanding  he  might  have 
taken  a  deed  in  fee-simple  for  the  land* 

The  jury  found  a  verdict  for  the  defendants.  The 
plaintiff  filed  an  affidavit,  stating  that  he  was  surprised 
on  the  trial,  by  the  production  of  the  lease,  to  find  that  it 
contained  words  that  could  by  any  means  be  construed 
to  mean,  that  any  estate  was  conveyed  to  said  Susan,  and 
that  not  having  seen  the  lease  since  it  was  made,  he  did 
not  introduce  evidence,  as  he  could  have  done,  that  she 
also  had  claimed  adversely  to  him,  under  said  deed  to  her 
husband.  The  plaintiff  also  read  the  affidavit  of  John 
A.  Trigg,  that  the  affiant  had  heard  said  Susan  say,  she 
did  not  claim  under  the  lease,  but  under  the  deed  to  her 
husband. 

n  these  affidavits  the  plaintiff  moved  for  a  new  trial, 
which  the  court  refused,  and  he  appealed  to  this  court. 

1.  The  first  question  is,  did  his  Honor  err  in  the  con* 
^traction  of  this  lease  7  We  think  he  did  not.  The  lease 
is  made  to  James  Craig  for  a  valuable  consideration,  ''for 
the  term  of  the  natural  life  of  himself  and  wife,  the  same 
being  secured  for  the  separate  use,  for  the  maintainance 
of  the  said  Craig  and  his  present  wife,  and  for  no  other 
use.''    Whether  a  grant  be  for  the  separate  use  of  a  wife 
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depends  on  the  intention  of  the  party  making  it,  which 
intention^  it  is  not  necessary  that  technical  language  shall 
be  used;  it  is  enough  if  the  intention  appear.  2  Kent. 
Com.t  155;   Clancy,  261;   8  Yer.,  38. 

In  the  case  before  us,  the  intention  to  give  an  estate  for 
the  benefit  of  the  wife  plainly  appears.  It  is  granted  for 
the  term  of  the  life  of  James  Craig  and  his  wife,  and  for 
the  separate  use,  &c.  The  employment  of  the  words^ 
'*  separate  use  and  maintainance,"  and  the  limitation  of 
the  estate  for  the  **  life  of  himself  and  wife,"  show  that 
the  wife's  interest  was  in  his  mind,  and  that  he  intended 
to  provide  for  her.  James  Craig  then  held  the  estate  for 
himseli^  and  jointly,  in  trust,  for  the  separate  use  of  his 
wife,  during  her  life.  The  plaintiff,  therefore,  has  no  legal 
title  to  recover  this  land;  for  the  title  did  not  revert  to 
him  by  the  death  of  Craig.  A  court  of  chancery  might 
appoint  another  trustee,  if  need  be.  In  view  of  these 
observations  it  is  manifest,  James  Craig's  disclaimer,  had 
it  been  proved,  would  not  have  produced  a  forfeiture  of 
the  wife's  right  under  the  lease. 

2.  As  to  the  motion  for  a  new  trial,  it  is  not  seriously 
insisted  that  the  court  erred.  Evidently  this  is  no  case 
of  su]^rise%    Affirm  the  judgment 
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1«  A  bequest  waa  in  the  following  words:  "  I  giro  to  my  wife  my  estate,  for 
her  to  divide  amongst  my  children  as  ahe  may  think  best  If  she  shoold 
marry  it  is  my  desire  tliat  the  property  lie  divided  between  my  wife  and 
my  cliildren  share  and  share  alike."  By  this  daose  the  children  received  an 
interest  in  the  estate.  It  Is  a  gift  to  them;  and  thoagfa  the  wife  might 
postpone  the  division,  and  when  it  was  made  divide  the  estate  unequally, 
she  could  not  defeat  the  gift.  In  the  event  she  did  not  divide  the  estate  the 
children  were  entitled  to  equal  shares. 

S.  The  power  of  appointment  may  be  executed  by  will. 

3.  The  widow  was  authorized  by  the  testator  to  divide  her  estate,  as  she  might 
think  right,  amongst  his  children;  she  made  a  will  directing  that  the  estate 
should  be  k^t  together  until  the  heirs  should  decree  a  division.  This  will 
throw  the  estate  for  division  on  the  will  of  the  husband,  and  the  children 
were  entitled  to  equal  shares. 

This  bill  was  filed  in  the  Chancery  Coort  at  Columbia, 
asking  for  the  construction  of  certain  wills,  and  the  pre- 
siding Chancellor  gave  a  decree,  from  which  there  was 
an  appeal. 

R.  Houston  and  NichoUarif  for  complainant. 

N.  Baxter  €md  S.  D.  Frierson^  for  the  defendants. 

Greek,  J.  delivered  the  opinion  of  the  court. 

The  complainant  is  the  administrator  of  James  Cathey, 
with  the  will  annexed,  and  the  executor  of  H.  B.  Cathey's 
will.  This  bill  is  brought  to  obtain  a  construction  of 
these  wills,  and  to  get  directions  from  the  Chancery  Court 
as  to  the  disposition  of  the  property.  In  James  Cathey's 
will,  is  the  following  clause :  *^  I  give  and  bequeath  to  my 
beloved  wife,  Honor  B.  Cathey,  all  my  property,  both  real 
and  personal,  for  her  to  divide  among  my  children,  as 
she  may  think  best,  but  if  she  should  marry  after  my 
death,  then,  in  that  case,  it  is  my  will  and  desire  that  my 
estate  be  equally  divided  between  her  and  my  children, 
share  and  share  alike,**  &c. 
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The  testator  had  five  children  at  his  death.  Two  of 
his  daughters  married,  and  died  before  their  mother, 
one  of  them,  (Mrs.  Hart)  leaving  one  child,  and  the  other 
died  without  issue. 

Mrs.  Gathey  did  not  marry,  nor  did  she  make  any  dis- 
position of  the  property  during  her  life.  Her  will  is  in 
the  following  words:  I,  Honor  B.  Gathey,  being  of  sound 
mind  and  perfect  memory,  do  make  and  publish  this  my 
last  will  and  testament,  in  manner  and  form  following: 
First,  it  is  my  will  that  all  my  property,  both  real  and 
personal,  remain  together  on  my  farm  as  heretofore.  And 
further  it  is  my  wish,  that  brother  Thos,  D.  Gathey,  and 
my  son,  James  D.  Gathey,  have  the  management  of  it 
entirely,  until  the  heirs  may  wish  a  division  or  distribu- 
tion of  the  property  made  among  themselves.  It  is  also 
my  wish,  that  Dr.  Thomas  G.  Moore,  have  five  hundred 
dollars,  or  a  negro  boy  worth  that  amount,  as   brother 

Thomas  D.  Gathey,  and  my  son,  James  D.  Gathey,  may 
think  besf* 

1.  We  think  that  by  the  will  of  James    Gathey,  his 

children  took  a  vested  interest  in  his  estate,  immediately 
upon  his  death. 

He  gives  his  property  to  his  wife,  for  her  to  divide 
among  his  children,  as  she  may  think  best.  This  is,  in 
fact,  a  gift  to  his  children,  in  such  proportions,  and  so  dis- 
tributed, as  their  mother  might  think  best,  but  still  it  must 

go  to  his  children.    No  one  else  can  take,  and  no  one  of 
them  can  be  excluded. 

The  time  for  a  distribution,  is  leffc  to  the  discretion 
of  Mrs.  Gathey.  She  might  have  made  it  forthwith,  if 
she  had  chosen,  but  she  had  the  right  to  enjoy  the  property 
during  her  life,  and  give  or  "divide"  it  by  her  will. 

Although  the  **  children  **  of  James  Gathey,  as  a  class, 
took  a  vested  interest  in  the  property,  and,  of  course^  each 
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of  them  took  a  vested  interest,  yet  the  quanttun  each  one 
took,  remained  uncertain  until  Mrs.  Cathey  should  make 
the  division;  for  although  she  was  required  to  divide 
among  all  the  children,  she  was  not  required  to  make 
them  all  equal.    1  Roper  on  Legacies,  420. 

2.  These  being  the  legal  rights  of  the  parties,  the  next 
question  is,  what  becomes  of  the  estate  if  the  power  of 
appointment  is  not  exercised  ?  We  think  that  the  interest 
which  had  vested  in  the  children,  as  a  class,  and  which 
might  by  the  exercise  of  the  power  of  appointment,  have 
been  divided  unequally  among  them,  remained  vested  in 
them  in  equal  proportions,  in  failure  of  any  appointment. 
2  Yes.,  335— note  3. 

3.  The  next  enquiry  is,  did  Mrs.  Cathey  exercise  the 
power  of  appointment  in  this  case  ?  We  think  the  au* 
thorities,  referred  to  by  the  complainant's  counsel,  support 
the  position,  that  a  power  may  sometimes  be  executed  by 
will,  although  the  power  itself,  nor  the  subject  of  it,  be 
referred  to,  provided  the  will  contain  a  disposition  of 
property,  and  there  is  nothing  for  it  to  operate  upon  except 
in  execution  of  the  power.  4  Kent's  Com.,  334 ;  3  Jh. 
Ch.  Rep.,  555;  1  Jar.  on  Wills,  667. 

But  the  question  recurs,'  does  Mrs.  Cathey's  will  purport 
to  dispose  of  any  property?  Her  will  in  substance  is, 
that  she  desires  her  property  to  remain  together  on  the 
farm,  until  the  heirs  wish  a  division  among  themselves. 
She  does  not  purport  to  give  it  away,  or  to  divide  it.  She 
directs  that  it  shall  be  safely  kept  together,  until  the 
heirs  shall  choose  to  divide  it  —  thereby  leaving  it 
for  the  operation  of  her  husband's  will,  under  the  law, 
without  the  exercise  of  the  power  she  had  to  divide  it 
She  seems  to  indicate,  very  indefinitely  though^  that  the 
heirs,  whosoever  they  might  be,  were  entitled  to  the  prop- 
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erty,  and  would  divide  it,  when  they  might  think  proper. 
With  their  supposed  right,  she  does  not  choose  to  interfere. 
We  think,  therefore,  that  no  appointment  has  been  made, 
and  that  the  estate  will  go  under  the  will  of  James  Cathey, 
according  to  the  statutes  of  distribution  of  intestate's 
estates.    Affirm  the  decree. 


Davis  and  Cocke  vs.  Tyreb. 

The  staying  of  a  judgment,  Ib  a  judicial  act,  which  can  alone  be  done  by  the 
justice;  and  the  authority  to  enter  the  names  of  persons  as  stayers  is  in  the 
nature  of  a  confession  of  judgment,  which  must  be  received  and  entered  by 
the  justice. 

An  execution  was  issued  against  Cocke  and  Davis,  by  a 
justice  of  the  peace  in  Sumner  county.  The  case  was 
removed  to  the  Circuit  Court  by  certiorari.  It  was  then 
tried  by  a  jury  under  the  direction  of  Judge  Dillahunty 
and  verdict  and  judgment  rendered  for  the  plaintiff.  The 
defendants  appealed. 

Guild,  for  the  plaintiffs  in  error* 

The  act  of  staying  a  judgment  is  in  the  nature  of  a 
confession.      Frost    vs.    Rucker  and  Payne,    4    Hum.  67. 

The  securities  in  the  stay  of  an  execution,  which  stay 
was  unauthorized  and  void  by  law,  are  not  bound.  Patrick 
vs.  DriskiU.  7  Yer.,  140. 

To  bind  the  security  for  the  stay  of  execution,  he  should 
appear  before  the  justice    of  the    peace   and   make   the 

31 — VOL.  IX. 
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acknowledgment,  or  he  shall  give  written  authority  to 
some  one  who  will  do  it  for  him.     7  Yer.,  140. 

It  must  be  done  within  the  time  the  judgment  is  within 
his  control.    lb. 

A  verbal  statement  to  the  justice  to  enter  his  name  as 
stayor  of  judgment,  and  it  is  so  done  by  the  justice,  he 
is  not  bound.  Caperton  vs.  Grrat/f  4  Yer.,  660;  Hick- 
man vs.  LevAs^  M.  and  Y.,  118. 

Baldridge^  for  the  defendant  in  error. 

The  court  charged  the  jury,  tliat  the  signatures  by 
plaintiffs  in  error  as  stayers  would  not  bind  them,  unless 
they  were  accepfted  by  the  justice.  But  that  the  justice 
might  accept  them  at  any  time  before  he  issued  execution, 
with  the  assent  of  plaintiff,  provided  the  jury  believed 
they  signed  their  names  as  stayers  within  eight  months 
from  the  judgment,  and  provided  they  believed  that  the 
justice  did  accept  them:  and  this  they  had  a  right  to  infer 
from  his  acts.  The  jury  found  both  these  facts  against 
plaintiffs  in  error. 

And  it  is  contended  for  the  defendant  in  error,  that  thd 
charge  of  the  court  is  correct ;  that  it  is  sustained  by 
the  act  of  1842,  chap.  136,  sec.  4,  see  Nich.  Sup.,  278. 

It  is  provided  by  this  act,  that  a  stay  may  be  received 
at  any  time  before  the  judgment  is  paid  or  execution  is 
issued,  with  the  assent  of  the  plaintiff. 

The  jury  had  the  right  to  look  to  the  acts  of  the  justice 
as  evidence  of  his  reception  of  the  stay.  The  issuance 
of  the  sd.  fa.  and  execution  showed  to  the  satisfaction 
of  the  jury,  that  he  did  accept  them,  and  the  justice  him- 
self proved  them  good  for  the  stay ;  and  although  the 
justice  said  he  never  did  a(5cept  them,  the  jury  believed 
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and  SO  found  that  this  alluded  to  a  previous  time,  viz., 
before  the  issuance  of  the  scu  fa.^  as  they  had  a  right  to 
do,  and  having  so  found  upon  evidence,  this  court  will 
not  now .  disturb  their  verdict. 

The  court  also  charged  the  jury  that  they  must  believe 
that  the  stayers  signed  the  same  with  a  knowledge  of  the 
judgment  within  eight  months  from  its  rendition,  which 
fact  they  also  found  from  the  evidence  in  the  cause. 

TuRLEY,  J.  delivered  the  opinion  of  the  court 

The  facts  of  this  case,  as  they  appear  from  the  record, 
are  as  follows  : — 

On  the  7th  day  of  December,  1846,  G.  T.  Brown,  a 
justice  of  the  peace,  for  the  14th  district,  in  the  county 
of  Sumner,  issued  a  warrant  in  favor  of  R.  C.  Tyree, 
against  one  F*  L.  McDaniel,  for  the  sum  of  one  hundred 
dollars.  This  warrant  was  exhibited  by  said  McDaniel 
to  the  justice  for  his  signature,  and  on  it  were  the  fol- 
lowing endorsements: — 

**  I  acknowledge  service  of  the  within  warrant,  Decent 
ber  9,  1846.  F.  L.  McDaniel.** 

''  Judgment  epnfessed  by  the  defendant  to  the  plaintiff 
for  one  hundred  doUcu^  debt  and  all  legal  costs,  given 
tmder  my  hand  and  seal,  December  7,  1846. 

G.  T.  Brown,  J.  P." 

This  confession  of  judgment  was  entered  by  the  defend- 
ant in  the  warrant,  F.  L.  McDaniel,  and  signed  by  the 
justice ;  after  which  the  warrant,  with  these  endorsements, 
was  handed  by  him  to  McDaniel,  and  the  same  was  never 
returned  to  the  justice  till  the  8th  day  of  December,  1847, 
twelve  months  after  the  issuance  of  the  warrant  and  the 
confession  of  the  judgment ;  then  the  constable  handed  it 
to  him  to  issue  a  ^cire  facias  to  ren^^  the  judgment 
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Brown,  the  justice,  expressly  proves,  that  he  never  did 
receive  or  accept  the  plaintiffs  in  error,  Davis  and  Cocke, 
as  stayors  of  the  said  confessed  judgment :  but  that  when 
the  constable  returned  the  warrant,  and  the  confessed 
judgment  thereon,  for  the  issuance  of  the  scire  facias^ 
the  names  of  Cocke  and  Davis  were  on  the  back  of  the 
warrant  as  stayors,  but  when  put  there  or  by  whom  he 
does  not  know. 

Upon  this.  Brown,  the  justice  of  the  peace;  after  issuing 
a  scire  facias  against  M cDaniel,  Cock,  and  Davis,  to  show 
cause  why  an  execution  should  not  be  issued  against  them 
upon  the  judgment  confessed  before  him,  by  McDaniel, 
in  favor  of  R,  C.  Tyree,  for  one  hundred  dollars,  on  the 
7th  day  of  December,  1846,  issued  a  joint  execution  against 
them  for  the  amount,  and  Davis  and  Cocke  superseded  it, 
upon  the  ground  that  they  did  not  stay  said  judgment. 

And  it  is  very  obvious  that  they  did  not.     No  one  but 
the  justice,  before  whom  the  judgment  was  confessed,  had 
legal  authority  to  stay  it,  by  entering  the  names  of  Davis 
and  Cocke  as  stayors  thereto;  this  he  swears  he  never 
did,  and  that  he  does  not  know  who  did,  nor  when  it  was 
done.    The  issuing  the  scire  facias  to  renew   the  judg« 
ment  was  a  nullity,  and  Davis  and  Cocke  are  not  estopped 
by  the  proceedings  thereon.    In  fact  the  justice  says,  he 
did  give  no  judgment  of  renewal  upon  the  return   of  the 
scire  facias^  but  that  he  had  it  in  his  mind  to  do  so.  and 
thereupon  issued  the  execution  which  is  superseded. 

Davis  and  Cocke  are  not  legally  parties  to  this  judg- 
ment, and  execution  against  them  is  illegal,  and  ought 
to  have  been  quashed  by  the  Circuit  Court ;  in  not  doing 
this  his  Honor,  the  judge,  erred,  and  his  judgment  must 
be  reversed,  and  the  execution  quashed,  as  to  Davis  and 
Cocke,  with  cost 
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PowBLL  vs,  Powell. 

The  hnsband  waa  the  owner  of  land  and  slaves  in  the  State  of  Virginia. 
By  the  laws  of  Virginia  the  wife  is  entitled  to  dower  in  the  real  estate 
of  her  husband,  of  which  she  cannot  be  deprived  by  her  husband  without 
her  consent.  The  husband  in  this  case  agreed  with  his  wife,  that  i^ 
she  would  join  him  in  a  sale  oi  the  real  estate  he  would  convey  to  her 
four  slaves.  She  joined  in  tfae\ieed  of  conveyance  and  the  husband  executed 
a  bill  of  sale  for  the  slaves  to  the  wife.  He  afterwards  executed  a  bill 
of  sale  of  the  slaves  to  bis  sons  upon  the  consideration  of  love  and  affection. 
The  Court  holds  on  the  above  facts, 

1.  That  relinquishment  of  the  right  to  dower  in  the  real  estate  was  a  valid 
consideration  for  the  support  of  the  bill  of  sale  to  the  wife. 

fL  That  it  is  a  presumption  of  law  that  all  property  of  which  a  married  woman 
becomes  owner  belongs  to  her  husband,  and  that  a  deed,  by  which  It  Is 
intended  to  secure  property  to  the  wife  free  from  the  marital  right  of  the 
husband,  should,  in  express  terms,  declare  that  intention.  But  tliis  rule 
does  not  apply  to  conveyances  made  by  the  husband  directly  to  the  wife, 
for  the  conveyance  necessarily  imports  that  intent. 

3.  That  a  Court  of  Chancery  will  sustain  a  direct  conveyance,  from  the 
husband  to  the  wife,  of  estate,  real  or  personal,  which  is  founded  on  a 
valuable  consideration. 

'4.  That  a  Court  of  Chancery  views  with  scrutiny  the  dealings  of  a  married 
man  with  his  wife  in  relation  to  her  separate  estate,  and  if  any  unfair 
advantage  be  taken  of  her  she  will  be  relieved  against  it  either  by  setting 
aside  the  contract  when  that  can  be  done,  or  executing  the  contract 
according  to  its  intent. 

Mary  Powell  filed  her  bill  in  the  Chancery  Court  at 
Shelbyville,  against  Thomas  Powell  and  others.  There 
were  answers  filed,  replications,  and  proof  taken.  It  was 
tried  by  Chancellor  Ridley.  He  gave  a  decree  for  the 
complainant. 

The  defendants  appealed. 

This  case  was  argued  by  Mr.  Ready,  Mr.  R.  B.  Davidson, 
and  Mr.  H.  L.  Davidson,  for  the  complainant,  and  by  Mr. 
E.  A.  Keeble,  Mr.  W.  F.  Cooper,  and  Mr.  E.  Cooper,  for  the 
defendants.  This  case  is  discussed  so  fully  in  the  opinion 
of  the  Court  as  to  render  unnecessary  the  publication  of 
the  able  and  elaborate  arguments  of  counsel. 
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TtjRLEY,  J.  delivered  the  opinion  of  the  court. 

On  the  9th  day  of  December,  1826,  Robert  Powell,  then 
a  citizen  of  the  county  of  Sussex,  State  of  Virginia,  by 
a  bill  of  sale  of  that  date,  signed  and  sealed  by  him, 
for  the  consideration  of  the  sum  of  twelve  hundred  dol- 
lars, as  expressed  therein,  bargained  and  sold  unto  his 
wife,. Mary  L.  Powell,  four  slaves,  by  name,  Eliza,  Jim, 
Chany  and  Cama,  with  warranty  of  title.  Afterwards  the 
said  Robert  Powell,  and  Mary  L.,  his  wife,  moved  to 
this  State,  and  he,  on  the  25th  day  of  March,  in  the 
year  1836,  executed  another  conveyance,  by  which,  in 
consideration  of  natural  love  and  affection,  among  other 
donations  therein  specified,  gave  to  his  son,  Thomas  L. 
Powell,  and  to  his  two  grand  sons,  Robert  James  Powell 
and  Richard  Henry  Powell,  a  part  of  the  slaves  previ- 
ously conveyed  to  his  wife,  Mary  L.,  by  the  bill  of  sale 
of  the  9th  of  September,   1826. 

After  the  death  of  the  said  Robert  Powell,  the  said 
Mary  L.,  his  wife  and  widow,  filed  this  bill  of  complaint 
against  the  said  Thomas  L.  Powell,  Robert  James  Powell, 
and  Richard  Henry  Powell,  seeking  to  enforce  against 
them  her  right  to  the  slaves  conveyed  to  her  by  h^  hus- 
band, Robert  Powell,  in  his  life  time,  and  which  were 
afterwards  given  to  them  by  the  conveyance  of  1836,  and 
reduced  into  possession  by  them. 

It  appears  from  the  proof  in  the  case,  that  in  the  year 
1826,  Robert  Powell,  then  living  in  the  State  of  Virginia, 
being  desirous  of  selling  his  real  estate  situated  therein, 
agreed  with  his  wife  that  if  .she  would  join  him  in  such 
sale,  and  thereby  relinquish  her  right  of  dower,  which 
by  the  law  of  Virginia  was  secured  to  her  in  said  land, 
and  of  which  she  would  not  be  deprived  by  a  sale  made 
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by  her  husband  without  her  consent;  he  would  in  con- 
sideration "  thereof  convey  to  her  the  slaves  Eliza,  Jim, 
Ghany  and  Gama,  which  he  accordingly  did  by  the  bill 
of  sale,  bearing  date  the  9th  of  December,  1826,  and  which 
is  the  bill  of  sale  now  sought  to  be  set  up  against  these 
defendants  by  a  decree  of  this  court. 

This  is  a  contract  entered  into  by  the  husband  and 
wife  during  their  marriage,  and  all  the  questions  arising 
in  this  case,  are  as  to  its  validity  in  law  and  its  oblig- 
atory force  upon  the  husband  and  his  voluntary  assignees. 

The  common  law,  which  in  its  origin,  was  of  rude  and 
harsh  bearing  upon  the  relations  of  life,  and  formed  from 
the  manners  and  customs  of  a  stem  and  haughty  people, 
held  the  rights  of  married  women  in  no  regard,  in  rela- 
tion to  personal  estate  or  to  contracts  entered  into  during 
coverture. 

They,  therefore,  could  possess  no  personal  property 
independently  of  their  husbands,  and  make  no  'contract 
in  relation  to  any  subject  whatever,  which  would  be  held 
obligatory  for  or  against  them.  But  the  advancement  of 
civilization  and  the  increase  of  commerce, '  which  have 
always  gone  hand  in  hand,  being  productive  of  their 
usual  results,  in  harmonizing  and  softening  social  rela- 
tions, and  in  increasing  the  amount  and  value  of  personal 
property,  the  rule  which  prohibited  married  women,  con- 
stituting so  important  a  branch  of  the  human  family 
every  where,  from  becoming. the  owners  thereof  in  their' 
own  right,  and  making  contracts  in  relation  thereto,  was 
felt  to  be  an  evidence  of  barbarism,  and  the  courts  of 
England  at  a  pretty  early  period,  especially  in  chancery, 
began  by  one  device  and  another  to  introduce  into  the 
administration  of  justice  in  relation  to  this  subject,  princi- 
ples from  the  civil  law,  more  in  consonance  to  justice  and 
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humanity,  than  had  been  before  applied.  This  was  at  - 
first  done  with  a  trembling  hand,  but  growing  bolder  by 
practice  and  precedent,  a  wide  range  was  assumed,  and 
principles  laid  down  and  established  for  the  protection 
of  married  women  in  the  enjoyment  of  their  private  estate, 
personal  as  well  as  real,  upon  a  broad  basis,  and  the  law 
upon  the  subject  has  become  various  and  complicated. 
A  few  of  these  principles  it  becomes  necessary  to  inves- 
tigate oh  this  subject. 

Although,  as  it  has  been  observed,  the  common  law 
will  not  allow  a  married  woman  to  possess  personal 
property  independently  of  her  husband,  yet  in  equity, 
property  of  this  character  may  be  vested  in  her  for  her 
separate  use,  either  before  or  during  her  marriage,  and  a 
Court  of  Chancery  will  protect  her  in  the  enjoyment 
thereof.  An  estate  of  this  kind,  before  marriage  may  be 
created  by  the  woman  herself  of  her  own  property,  or  by 
the  intended  husband  or  by  a  stranger ;  during  the  mar- 
riage it  may  be  created  by  the  husband  or  by  a  stranger. 
Clancy  on  Husband  and  wife,  book  111,  chap.  I,  page 
25l/and  the  authorities  there  cited. 

It  being  a  well  settled  principle  then,  that  married 
women  may  hold  personal  property  to  their  separate  use : 
the  next  matter  of  enquiry  is,  what  power  of  disposition 
they  possess  over  it.  la  the  absence  of  any  restriction 
by  limitation  of  appointment,  the  rule  in  equity  upon  the 
subject  is,  that  a  feme  covert  acting  with  respect  to  her 
separate  property,  is  competent  to  act  in  all  respects 
as  if  she  were  a  feme  sole.  Peacock  vs.  Monky  2  Ves. 
sen.  190.  Helm  vs.  Tenant y  1  B.  C.  C.  19 ;  Clancy  on 
Husband  and  Wife,  282 ;  and  this  rule  has  been  applied 
to  all  her  dealings  on  the  subject  of  that  property.  She 
may  give  or  pledge  or  sell  it  or  make  any  other  bargain 
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with  respect  to  it  with  any  person,  in  the  same  manner 
as  if  she  were  an  unmarried  woman :  she  may  give  or 
sell  it  to  her  husband.  2d  Yes.  jun,  698.  Pitt  vs.  Jack- 
sortf  2d  B.  C.  G.  51 ;  but  in  such  case  a  court  of  equity 
looks  at  the  transaction  with  a  more  jealous  and  watch- 
ful eye,  than  it  would  feel  itself  called  upon  to  do  in 
ordinary  cases  where  each  of  the  parties  was  sui  juris^ 
for  although  as  to  her  separate  property  a  married  woman 
is  considered  in  a  court  of  equity  as  a  feme  sole,  yet 
this  does  not  free  her  from  the  natural  influence  of  her 
husband,  and  therefore  the  eourt  always  views  her  deal* 
ings  with  him,  even  concerning  her  separate  estate,  with 
suspicion  and  scrutiny.  In  the  case  of  Crrigsby  vs.  Cox^ 
1  Yes.  sen.  518,  Lord  Hardwicke  in  speaking  of  this  sub- 
ject, says:  **And  this  will  hold,  though  the  act  done  by 
the  wife  is  a  transaction  alone  with  the  husband ;  although 
in  that  case  a  court  of  equity  will  have  more  jealousy 
over  it,  and  therefore  if  there  is  any  proof  that  the  hus- 
band had  any  improper  influence  over  the  wife  by  ill  or 
even  extraordinary  good  usage,  to  induce  her  to  it,  the 
court  might  set  it  aside,  but  not  without  that."  Clancy 
on  Husband  and  Wife,  347. 

And  as  the  wife  may  give  and  sell  her  separate  estate 
to  her  husband,  so  she  may  also,  with  her  separate  estate* 
purchase  from  her  husband,  and  the  purchased  property 
will  be  protected  from  her  husband's  creditors,  if  the 
transaction  between  the  husband  and  wife  be  bona 
fide.  In  the  case  of  Lady  Arundle  vs.  Phipps  and  Taunton^ 
10  Yes.  jr.  139,  Lord  Eldon  says :  **  It  appears  to  have 
been  asserted  in  the  court  of  King's  Bench  that  a  husband 
and  wife  could  not  after  marriage  contract  for  a  bona  fide 
and  valuable  consideration  for  a  transfer  of  property  from 
the  husband  to  the  wife  or  trustees  for  her.     The  doctrine 
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is  not  so  either  at  law  or  in  equity.  With  great  defer- 
ence if  Lord  Ellenborough  think  otherwise,  I  am  of  opinion 
upon  the  doctrine  of  this  Court,  that  if  the  purchase  be 
bona  fide,  it  is  of  no  consequence  whether  it  is  before  or 
after  marriage. 

In  the  case  of  Livingston  vs.  Livingston^  2  John.  Chan. 
Rep.  537,  Chancellor  Kent  says :  ''  A  husband  and  wife 
may  contract  for  a  bona  fide  and  valuable  consideration 
for  a  transfer  of  property  from  him  to  her,  and  that  a 
married  woman  having  separate  property  may  purchase 
by  the  sale  of  it  other  property,  even  of  her  husband, 
and  have  it  limited  to  her  separate  use.''  See,  also,  Ath- 
erley's  Treatise  on  marriage  settlements,  pages  160  and 
16L  To  the  same  point  are  Gorlick  vs.  Strong  and  Gorlick, 
page  440 ;  Bullard  vs,  Briggs^  7  Pick.  633 ;  Harvey  vs. 
Alexander^  1  Rand.  219;  Taylor  vs.  ^foore,  2  Rand.  563; 
and  Lilesvs,  Fleming,  I  Dev.  Eq,  185. 

As  the  wife  may  buy  with  her  separate  estate,  property 
from  her  husband,  and  when  the  consideration  is  bona 
fide,  hold  it  even  against  his  creditors  ;  so  she  may  receive 
property  from  him  as  a  gift,  which  will  be  good  as  against 
him  and  all  volunteers  under  him,  but  inoperative  as  against 
his  creditors.  Clancy  on  Husband  and  Wife,  277.  In  the 
case  of  Lucas  vs.  Lucas,  1  AtkynV  Rep.  270,  the  Chancellor 
holds  a  gift  from  husband  to  his  wife  to  be  good  as 
against  himself,  and  says:  ''That  in  this  Court  gifts 
between  husband  and  wife  have  often  been  supported ; 
and  that  it  was  so  determined  in  Mrs.  Hungerford  and 
Lady  Cowper's  case  before  Sir  Joseph  Jekyll,  when  gifts 
from  Lord  Cowper  in  his  life  time  were  supported  and 
secured  by  this  court  as  part  of  the  personal  estate  of 
Lady  Cowper." 
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lu  the  case  of  Slaning  vs.  Style^  3  Peere  Will.  834,  it  is 
held  **  that  where  a  husband  voluntarily,  and  after  marriage, 
authorized  his  wife,  for  her  separate  use,  to  make  profit  of  all 
butter,  eggs,  pigs,  poultry  and  fruit,  beyond  what  is  used  in 
the  family,  out  of  which  the  wife  saves  one  hundred  pounds, 
which  the  husband  borrows  and  dies,  the  Court  will 
allow  this  agreement,  and  the  wife  shall  come  in  as  a 
creditor  for  this  one  hundred  pounds,  there  being  no  defect 
of  assets  to  pay  debts." 

This  is  as  much  as  is  necessary  upon  this  branch  of 
the  subject  for  the  case  now  under  consideration,  and 
from  it,  it  sufficiently  appears  that  Mary  L.  Powell,  the 
complainant  in  this  case,  might,  upon  legal  principles, 
contract  with  her  husband,  Robert  Powell,  for  the  pur- 
chase  of  the  negroes  in  dispute  between  her  and  the 
defendants;  and  that  this  contract  will  be  enforced  and 
maintained  by  a  court  of  Chancery,  there  being  nothing 
else  in  the  way  to  prevent  it. 

But  it  is  insisted  on  the  part  of  the  defence  that  the 
sale  cannot  be  supported  for  two  reasons ;  first,  because 
there  is  no  sufficient  consideration  to  support  it;  and 
second,  because  there  are  no  words  in  the  conveyance 
by  which  the  negroes  are  limited  to  the  separate  use 
and  maintenance  of  the  wife.  I  will  examine  these  two 
propositioils  seriatim. 

1.  Is  the  contract  of  sale  supported  by  a  valuable  con- 
sideration? The  consideration  expressed  in  the  bill  of 
sale  is  the  sum  of  twelve  hundred  dollars,  but  the  proof 
shews  that  this  is  not  the  true  consideration ;  but  that 
the  assignment  of  her  dawer  interest  in  the  lands  of  her 
husband  in  the  State  of  Virginia,  and  for  his  benefit, 
constituted  the  true  consideration;  and  that  this  assign- 
ment was  made  at  the  reque&t  of  her  husband,  and  upon 
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his  promise  to  convey  to  her  in  consideration  thereof  a 
portion  of  his  negroes,  which  he  did  by  the  bill  of  sale. 
Is  this  assignment  of  dower  a  valuable  consideration  ? 
We  think  it  is.  The  wife's  right  of  dower  in  the  lands 
of  her  husband  in  the  State  of  Virginia,  is  a  vested  right, 
and  it  is  greatly  favored  in  law ;  it  commences  upon  the 
marriage  and  is  consummated  upon  the  death  of  the 
husband,  and  she  cannot  be  deprived  of  it  without  her 
joinder  therein.  It  would  seem  then  that  of  necessity,  an 
agreement  to  relinquish  and  assign  it  must  constitute  a 
valuable  consideration  for  an  assignment  of  other  property 
in  lieu  thereof.  But  we  are  not  left  without  very  respect- 
able authority  directly  in  support  of  the  position. 

In  the  case  of  Harvey  vs.  Alexander j  1  Rand.  219,  it  is 
held  by  the  court  of  errors  and  appeals  in  the  StaXe  of 
Virginia,  that  **  a  wife  parting  with  her  dower  in  real 
property  forms  a  sufficient  consideration  for  a  subsequent 
conveying  of  other  property  for  her  benefit." 

In  the  case  of  Ballard  vs.  Briggs^  7  Pick.  Rep.,  a  hus- 
band mortgaged  his  land,  and  in  consideration  of  his 
wife's  releasing  her  dower  to  the  mortgagee,  conveyed 
the  equity  of  reden^>tion  to  a  stranger  in  fee,  for  the 
benefit  of  the  wife,  but  by  a  deed  containing  no  decla- 
ration of  the  trust,  and  purporting  to  be  for  the  consid- 
eration of  a  sum  of  money  by  the  grantee ;  and  it  was 
held  by  the  supreme  judicial  court  of  Massachusetts  as 
against  the  creditors  of  the  husband,  ^  that  the  relinquish* 
ment  of  the  right  of  dower  was  a  valuable  consideration 
for  the  conveyance  of  the  equity  of  redemption,  and  that 
parol  evidence  was  admissible  to  shew  that  it  was  the 
true   consideration." 

The  argument  of  chief  justice  Parker,  who  delivered 
the  opinion  of  the  court,  is  able,  satisfactory  and  indeed 
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conclusive  upon  all  the  points  involve^  in  the  consideraf- 
tion  of  the  case. 

In  the  case  of  Cforlick  vs.  Strang  and  Oorlick^  3  Page's 
Gh.  Rep.  440y  where  the  husband  who  was  about  to  sell 
his  estate,  agreed  with  his  wife  and  with  the  knowledge 
of  the  purchaser,  that  if  she  would  join  in  a  deed  of  the 
premises,  so  as  to  release  her  dower,  she  should  receive 
a  certain  portion  of  the  purchase  money  as  her  separate 
property ;  and  the  purchaser  gave  a  note  to  the  wife  for 
her  share  of  the  purchase  money ;  and  the  agent  for  the 
wife  in  whose  hands  the  note  had  been  placed  for  use, 
loaned  a  part  of  the  money  received  on  the  n6te  and 
took  a  bond  and  mortgage  dirjectly  to  the  wife,  and  the 
husband  afterwards  assigned  the  mortgage,  without  the 
assent  of  the  wife  or  agent :  it  was  held  by  Chancellor 
Walworth,  that  in  equity  the  bond  and  mortgage  belonged 
to  the  wife,  and  that  she  was  entitled  to  the  money  due 
thereon  for  her  separate  use. 

These  authorities  amply  sustain  the  view  of  this  court 
in  relation  to  the  proposition  discussed. 

2.  Is  the  bill  of  sale  so  defective  in  this  case  as  not 
to  pass  the  interest  in  the  slaves  conveyed  by  it  to  the 
separate  use  of  the  complainant,  because  there  are  no 
words  in  it  by  which  it  can  be  held  that  they  were 
intended  to  be  limited  to  her  separate  use  and  mainten- 
ance. 

We  have  seen  that  though  by  the  common  law,  a 
married  woman  could  not  have  and  hold  property  to  her 
separate  use,  yet  equity  has  so  far  qualified  this  as  to 
permit  her  to  take  and  enjoy  property  to  her  separate 
use,  when  it  is  given  to  her  to  that  intent;  but  equity 
has  done  this  with  timidity,  for  it  holds  that  each  claim 
on  the  part  of  a  married  woman  being  against  conunon 
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right,  and  it  being  a  presuiaption  of  law  that  all  property 
of  which  she  becomes  the  owner  is  her  husband's ;  a  tmst 
by  which  it  is  to  be  secured  to  her  separate  use,  free 
from  his  marital  rights,  should  very  distinctly  express 
that  intention.  It,  however,  holds  it  to  be  immaterial  in 
what  form  of  phrase  a  trust  of  that  nature  is  described, 
technical  language  not  being  deemed  necessary,  and  it 
only  being  required  that  the  intention  of  the  gift  shall 
appear  manifestly  to  be  for  the  wife's  separate  enjoy- 
ment and  in  bar  of  the  husband's  right. 

This  is  unquestionably  the  law  in  relaticm  to  giils^ 
devises  or  settlements  made  in  favor  of  married  women 
by  third  persons,  and  perhaps  to  gifts  and  voluntary  settle* 
ments,  made  after  marriage  by  th^  husband,  though  that 
is  not  so  clear.  But  is  this  principle  applicable  to  the 
cases  of  purchases  made  by  the  wife  from  the  husband 
for  a  good  and  valuable  consideration  paid  him  by  her 
out  of  her  estate,  which  has  already  been  settled  to  her 
separate  use  and  maintenance  ?  I  think  not,  because  in 
the  first  place  the  reason  why  such  direct  expression  of 
intention  is  regarded,  when  gifts  are  made  to  the  wife, 
as  we  have  just  seen,  is  because  in  contemplation  of  law, 
all  gifts  of  property  to  the  wife,  are  gifts  to  the  hus- 
band, and  that  any  other  intendment  is  in  violation  of  his 
rights.  But  such  is  not  the  case  when  he  himself  sells 
and  conveys  property  to  his  wife  for  a  valuable  consid* 
eration  paid  him  out  of  her  separate  estate ;  in  such  case 
there  is  and  can  be  no  intendment  in  favor  of  his  rights 
to  the  property  thus  conveyed,  and  it  is  absurd  to  talk 
about  such  conveyance  being  against  his  common  right; 
for  it  is  impossible  to  hold  with  regard  to  intention,  that 
a  sale  of  property  to  the  wife  by  the  husband  for  a  val- 
*  aable    consideration  paid  him   out    of  her  own  private 
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estate,  can  have  any  other  design  than  the  separate  use 
and  benefit  of  the  wife.  The  husband  parts  from  his 
interest  by  his  conveyance,  and  if  the  operation  of  the 
conveyance  be  to  vest  the  property  in  the  wife  for  his 
benefit  and  use,  and  he  be  immediately  remitted  to  all 
his  original  rights,  then  is  the  whole  transaction  a  farce, 
and  the  law  in  permitting  such  contracts  has  placed 
itself  in  a  very  ridiculous  position. 

3.  We  have  seen  that  a  feme  covert,  acting  with'  respect 
tQ  her  separate  property,  is  competent  to  act  in  all  respects 
as  if  she  were  a  feme  sol^;  she  may  deal  with  it  as  she 
chooses;  she  may  sell  it;  she  may  give  it  away  lo  any 
person:  to  her  husband ;  i^e  may  buy  his  estate  with  it, 
and  he  may  convey  it  to  her,  and  without  the  intervention 
of  a  trustee :  and  all  this  may  be  done  as  if  she  were  a 
feme  sole.  How  is  this  possible,  if  it  be  necessary  in 
the  conveyances  executed  to-  her  in  relation  thereto  to 
treat  her  as  a  feme  covert,  and  to  insert  therein  words 
expressive  of  the  intention  that  the  property  conveyed  is 
for  her  separate  use  and  maintenance,  and  without  which 
the  property  will  iwre  to  the  benefit  of  the  husband, 
though  it  had  been  conveyed  in  exchange  of  that  which 
is  secured  to  her  before? 

4.  It  is  well  established,  that  if  a  wife  join  her  hus- 
band in  a  mortgage  of  her  real  estate  for  his  debts,  he 
will  be  considered  in  equity  as  her  debtor,  for  the  money 
raised  by  the  mortgage:  so  it  is,  if  she  advances  her 
separate  property  to  her  husband  as  a  loan;  the  only 
question  in  such  ^ase  being,  whether  it  was  the  intention 
of  the  wife  to  make  a  gift  to  the  husband,  or  whether 
she  meant  he  would  be  her  debtor  for  the  amount  for 
which  she  had  pledged  or  advanced  her  property.  In  the 
case  of  Partericke  vs.  Povolet,  2  Atk.,  383,  where  the  wif| 
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had  a  separate  estate  by  Tktue  of  her  marriage  settle- 
ment ;  and  the  hnsband  having  an  incumbrance  on  his 
estate,  the  wife  advanced  money  to  pay  it  off,  and  the 
receipt  from  the  mortgage  was  delivered  to  her:  the 
question  was,  whether  this  was  a  bounty  or  a  loan. 
Lord  Hardwicke  said,  ''  if  it  is  by  way  of  a  loan,  she 
having  a  separate  estate  must  be  considered  as  a  distinct 
"person  and  is  equally  entitled  to  stand  in  the  place  of  the 
mortgagee  as  a  stranger."  So  where  the  separate  money 
of  the  wife  is  applied  by  the  husband  in  the  purchase 
of  an  estate,  it  will  be  an  encumbrance  upon  it,  to  that 
extent,-  if  the  application  of  the  money  can  be  clearly 
established,  and  this  though  there  be  no  coViMiant  on  the 
part  of  the  husband  to  purchase  and  settle  land.  Clancy's 
Husband  and  Wife,  612. 

In  the  case  of  Slanning  vs.  StyUy  3  Peere  WQL,  934, 
it  was  held,  as  we  have  keretofore  seen»  that  where  a 
husband  borrowed  of  his  wife  one  hundred  younds,  her 
separate  estate,  he  was  held  to  be  her  debtor  to  that 
amount 

In  the  case  of  Elizabeth  Huber  vm*  John  Huber^  admin- 
istrator, 10  Ohio  Rep.,  371,  it  is  held,  that  where  a 
husband  borrowed  money  of  his  wife,  and  gave  her  a  note 
for  it,  the  note  is  good,  and  after  his  death  she  may  set  it 
up  in   equity  against   his  administrators. 

Judge  Grimke,  who  delivered  the  opinion  of  the  court; 
says  therein :  '*  A  note  from  a  husband  to  his  wife  is  a 
very  unusual  thing,  and  this  very  circumstance  in  this 
case  is,  in  consequence  of  its  uneommonness,  a  Convincing 
argument,  that  he  intended  to  withdraw  the  money  of 
which  it  was  the  evidence,  from  his  own  control,  and  to 
give  it  absolutely  to  hi«  wife.  There  is  no  meaning  to  this 
Iransaction,   unless   this  interpretation  is    put  on  it,  and 
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when  with  this  circamstance  is  combined  the  fact,  that 
the  money  was  not  originally  his,  the  presumption  as  to 
his  intent  is  turned  into  a  certainty,  and  enables  a  court 
of  chancery  to  fasten  upon  it,  in  order  completely  to  further 
his  design. 

In  all  these  cases,  the  husband  is  held  responsible  for 
the  payment  of  money,  the  separate  property  of  the  wife, 
appropriated   to  his  use ;  in  some  of  them,  the  law  raises 
the  obligation  to  do  so,  in  the  others  he  raises  it  himself, 
and  in  all,  there  is  no  contract  that  the  money  is  to  be 
paid  for  the  separate  use  and  maintenance  of   the  wife. 
The  fact  that  it  is  so  to  be  paid  results  necessarily  from 
the  fact,  that  the  money  used  was  raised  out  of  the  sepa- 
rate estate  of  the  wife,  or  was  money  belonging  to   her 
for  her  separate  use ;  the  debt  is  an  incident  to  the  estate 
.  out  of  which  it  arose,  and  partakes  of  its  character.    In 
all  these  cases,  if  the  money  advanced  by  the  wife,  had 
been  received  from  any  other  resource  than  her  separate 
estate,  there  could  have  been  no  debt  created  thereby  on 
the  part  of  the  husband,  without  an  express  stipulation 
to  that  effect,  and  it  might  have  been  necessary  that  such 
stipulation  should  contain  words  limiting  such    payment 
to  the  separate  use  of  the  w^ife. 

In  the  cases  above  specified,  the  husband  has  been  made 
responsible  for  the  separate  estate  of  his  wife  used  by 
him,  though  there  was  no  stipulation  that  it  should 
be  paid  to  her  separate  use ;  and  so  it  would  be  clearly 
upon  principle,  when  he  has  bought  her  separate  estate 
and  contracted  to  pay  her  money  for  it.  In  such  case, 
it  is  a  debt  due  from  him  to  her,  for  which  he  is  liable, 
and  when  he  pays  it,  she  holds  it  without  further  stipu- 
lation as  hers  in  her  separate  right,  in  the  same  manner 

as  she  held  the  property  thus  sold  and  bought,  and  so  it 
32.— VOL.  IX. 
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must  necessarily  be  upon  principle  when  a  husband  and 
wife  exchange  property,  she  giving  to  hina  her  separate 
estate  and  receiving  from  him  a  part  of  his  estate  therefor; 
this  estate  so  received,  immediately  by  operation  of  law, 
assumes  the  place  and  character  of  that  for  which  it  was 
exchanged,  and  becomes  the  wife's  separate  property, 
without  specification  to  that  effect  in  the  conveyance. 

The  case  of  Bullard  vs.  Bnggs^  7  Pick.  Rep.,  533, 
which  has  been  before  commented  upon,  in  relation  to 
another  branch  of  this  subject,  is,  as  I  think,  an  authority 
directly  in  point  upon  the  proposition  now  under  discussion. 
This  case  is  almost  ad  idem  with  the  present.  Abner 
Bates  was  seized  in  fee  of  a  tract  of  land ;  and  being 
much  indebted  and  embarrassed  in  his  affairs,  and  from 
intemperate  habits  and  impaired  health  was  able  to  per- 
form but  little  labor  for  the  maintenance  of  his  family, 
and  the  chance  of  his  surviving  for  any  length  of  time, 
was  very  small ;  under  these  circumstances  his  friends 
advised  him  to  raise  a  sum  of  money  by  mortgage  of  his 
house,  sufficient  for  the  payment  of  his  debts ;  but  in  the 
execution  of  this  project,  it  became  necessary  for  his  wife 
to  relinquish  her  right  of  dower.  As  the  main  reliance 
for  the  'support  of  the  family,  in  all  probability  soon  to  be 
dependant  upon  her,  was  upon  this  interest,  she  refused 
to  part  with  it,  unless  she  could  receive  an  equivalent 
interest  conveyed  for  her  benefit,  as  a  consideration  or 
indemnity.  Having  consulted  her  counsel  as  to  the  manner 
in  which  this  object  could  be  accomplished,  it  was  agreed 
that  she  should  release  her  dower  by  the  mortgage  deed, 
and  in  consideration  thereof,  should  have  the  equity  of 
redemption  conveyed  to  her  mother,  who  was  to  hold  it 
in  trust  for  her.  In  pursuance  of  this  agreement  the  mort- 
gage deed  was  executed  to  the  Commonwealth  Insurance 
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Company  on  the  28th  day  of  August,  1824,  but  acknowl* 
edged  and  recorded  on  the  l^t  day  of  September  following, 
on  which  day  Abner  Bates  conveyed  to  Deborah  Briggs, 
the  mother  of  his  wife,  in  fee,  all  his  interest  in  the 
premises  subject  to  the  mortgage:  the  consideration  ex- 
pressed in  this  deed  was  fifteen  hundred  dollars,  but  it 
was  proved  that  was  a  nominal  sum,  and  that  the  real 
consideration  was  as  above  stated.  No  trust  appeared 
upon  the  face  of  this  deed,  nor  was  there  any  declarati<m 
in  relation  thereto  in  writing  at  the  time,  but  the  whole 
transaction  in  relation  thereto,  rested  in  parol. 

The  equity  of  redemption  was  afterwards  attached  at 
the  suit  of  one  Hobbs,  a  creditor  of  Bates,  and  sold  at 
execution  siJe  to  BuUard,  the  demandant,  and  Hobbs,  and  a 
deed  was  executed  to  them  therefor,  and  it  was  now  de- 
manded against  the  assignee  of  the  equity  of  redemption. 

As  we  have  seen,  the  court  heard  parol  proof  to  estab- 
lish the  equity  of  the  wife  against  the  creditors  of  Bates, 
and  decreed  to  her  the  equity  of  redemption. 

In  what  case  does  this  difier  from  the  one  under  con- 
sideration 7  In  nothing  but  in  the  substitution  of  a  trustee 
to  secure  the  rights  of  the  wife,  and  this  constitutes  no 
substantive  difierence;  for  a  conveyance  to  a  married 
woman  for  her  separate  use  and  maintenance  will  be 
sustained  in  chancery  without  the  interposition  of  a  trustee, 
and  the  husband  will  be  held  to  supply  his  place,  or  if 
need  be,  the  court  will  appoint  another;  and  when  it  is 
necessary  that  it  should  appear  manifestly  that  the  gift 
is  for  the  wife's  separate  enjoyment,  and  that  the  instru- 
ment under  which  it  is  given  must  clearly  speak  the 
donor^s  intention  to  bar  the  husband's  right;  the  inter- 
Tention  of  a  trustee  does  not  dispense  with  such  necessity, 
and  the  instrument  which  does  not  express  such  iiitention , 
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conveys  the  estate  for  the  use  of  the  husband  as  effectually 
with  a  trustee  interposed  as  without  Lind  vs.  Milnes^ 
2  Ves.  jr. 

Then,  upon  the  authority  of  the  case  from  7th  PickeriDg, 
the  parol  proof  taken  in  this  case  to  show  the  nature  of 
the  transaction  between  the  complainant  and  her  husband 
in  relation  to  the  conveyance  of  these  negroes :  that  it  was 
a  purchase  on  her  part  for  a  valuable  consideration,  arising 
out  of  her  relinquishment  of  her  dower  right  in  his  lands, 
and  that  the  bill  of  sale  was  made  for  her  use  in  consid- 
eration of  such  relinquishment,  and  was  not  intended  for 
the  benefit  of  her  husband,  was  properly  taken  and  heard, 
and  constitutes  suflicient  ground  for  this  court,  to  hold  that 
the  property  is  the  separate  estate  of  the  complainant 

4.  If  all  this  were  not  so,  we  have  seen  that  a  court 
of  chancery  view  the  dealings  of  a  married  woman  with 
her  husband  in  relation  to  her  separate  estate  with  suspi- 
cion and  scrutiny,  and,  therefore,  if  there  be  any  unfair 
advantage  taken  of  her,  she  will  be  relieved  against  it 
either  by  setting  aside  the  contract  when  that  can  be  done 
and  placing  her  in  statu  quo^  or  when  that  cannot  be  done, 
by  giving  her  the  full  benefit  of  her  contract,  according 
to  its  true  intent  and  meaning.  Therefore,  if  she  has 
sold  her  separate  estate  to  her  husband,  and  received  in 
payment  thereof  other  property,  which  has  been  conveyed 
to  her  by  him,  and  it  was  intended  that  this  property 
should  be  substituted  in  place  of  that  conveyed  and  for 
her  separate  use ;  and  if  it  were  considered  necessary  in 
such  case  that  there  should  be  contained  in  the  conveyance 
words  expressive  of  that  intention;  if  the  husband  neg- 
lected to  insert  them,  and  had  used  his  wife's  property,  so 
that  it  could  not  be  restored  to  her,  it  would  be  a  fraud 
on  his  part  to  insist  upon  his  rights,  resulting  from   this. 
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his  own  neglect,  and  a  court  of  chancery  woald  not 
permit  him  to  avail  himself  of  it,  but  would  reform  the 
conveyance,  so  as  to  make  it  speak  the  true  intent  of  the 
parties. 

We,  therefore,  think,  upon  every  view  of  this  case,  that 
the  complainant  is  entitled  to  her  relief,  according  to  her 
complaint,  and  affirm   the    decree  of  the  Chancellor. 


Williams  and  Wtnnb  f>s.  Wkight. 

I.  It  is  a  principle  of  eqaity,  that  a  valid  agreement  between  the  creditor  and 
the  principal  debtor,  for  delay  without  the  consent  of  the  surety,  discharges 
the  surety,  but  it  seems  to  be  qaostiouable  whether  this  principle  applies  after 
judgment.  It  certainly  would  not  apply  unless  the  surety  should  exhibit 
some  {Nitisfactory  reason  why  he  did  not  proceed  to  indemnify  himself  by 
the  statutory  remedies  in  his  favor  against  the  principal. 

3.  The  court  is  Inclined  to  the  opinion,  that  the  taking  a  delivery  bond,  and 
forfeiture  of  it,  is  not  a  discharge  of  the  judgment  as  to  other  defendants 
in  the  judgmant,  who  did  not  join  in  the  delivery  bond.  The  proper  forum 
for  trying  this  question  is  a  court  of  law;  not  a  court  of  equity. 

3.  A  court  of  chancery  has  the  power  to  restrain  the  sale  of  slaves,  where  the 
title  is  clear,  and  where  a  trespass  is  attempted,  as  where  the  slave  of  a  per- 
son is  levied  on  to  satisfy  the  debt  of  another.  This  principle  does  not  apply 
where  the  slave  levied  on  is  the  property  of  the  defendant  in  the  execution, 
but  the  validity  of  the  execution  or  the  justice  of  the  judgment  is  contested. 

Wright  obtained  judgment  against  Williams  and  Wynne, 
sureties,  and  McDaniel,  principal;  execution  was  issued 
against  the  defendants,  and  levied  on  a  slave,  the  property  of 
the  principal;  the  principal  gave  a  delivery  bond,  with  a  sure* 
ty.  In  this  the  original  sureties  did  not  join.    The  slave  was 
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not  delivered,  and  a  second  execution  was  issued  against 
all  the  defendants  and  the  surety  in  the  delivery  bond. 
This  execution  was  stayed  indefinitely  by  a  written  order 
to  the  sheriff  on  the  ji.  fa.  made  by  the  plaintiff  Wright, 
There  was  much  evidence  to  show  that  Wright  agreed 
to  delay  the  enforcement  of  the  judgment  in  consideration 
often  per  cent,  for  the  time  it  was  stayed.  After' the 
lapse  of  about  two  years,  a  third  execution  was  issued 
against  all  the  defendants,  and  it  was  levied  on  a  slave, 
the  property  of  Williams. 

Williams  and  Wynne  filed  this  bill  in  the  Chancery 
Court  at  Gallatin,  to  restrain  the  sale  of  the  slave,  and 
have  themselves  discharged  from  the  operation  of  the 
execution,  and  a  decree  was  entered  accordingly  by  the 
presiding  Chancellor. 

/.  C  Guilds  for  the  complainants. 

1.  The  taking  the  delivery  bond  and  forfeiture,  operates 
as  a  judgment,  against  the  obligors  in  such  bond,  and 
discharges  the  defendants  in  the  original  judgment,  who 
did  not  join  in  the  bond.  3  Yen  297 ;  6  Yer.  266 ;  8  Yer., 
160;  3  Hum.,   532;  4  Hum.,   385;  7  Hum.,  273. 

2.  A  court  of  chancery  has  jurisdiction  to  restrain  the 
sale  of  a  family  servant,  attempted  to  be  sacrificed  to 
satisfy  an  execution  to  which  he  was  not  justly  liable. 
The  jurisdiction  of  the  court  may  be  sustained  on  the 
further  ground  that  the  plaintiff  in  the  judgment  below 
was  attempting  to  make  an  improper  use  of,  and  to  abuse 
the  process  of  the  court. 

3*  Wright  had  acquired  a  lien  on  the  property  of  the 
principal  debtor.  He  made  a  valid  agreement  to  stay 
execution,  and  did  stay  it  for  a  most  unreasonable  length  of 
time.    He  thereby  lost  the  lien,  and  the  principal  became 
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insolvent.  In  snch  case  chancery  takes  jurisdiction,  and 
it  would  be  most  iniquitous  that  this  judgment  should  be 
enforced  against  complainants.  Ireland  (Bank)  vs.  Beres- 
fordf  6  Dow.,  238,  4  Bing.,  464;  Rex  vs.  Berrington^  2 
Ves.  jr.,  540 ;  Keath  vs.  Rey^  1  Y.  and  J.,  434, 6  Ves.  jr., 
734 ;  Wright  vs.  Simpson^  Neabit  vs.  Smithy  2  Bro.,  Ch.  R., 
579;  Scanland  vs.  SetUey  Meigs,  169;  Story's  Equity, 
sec.  502. 

BaldridgCf  for  defendant. 

The  principal  question  in  this  case  is,  whether  the 
levy,  the  delivery  bond  having  been  forfeited,  satisfied 
the  judgment,  so  that  no  other  execution  upon  it  could 
properly  issue,  except  against  the  obligors  in  the  forfeited 
delivery  bond. 

The  principle  on  which  the  former  cases  have  been 
decided  by  this  court  is,  that  the  first  levy  is  a  satisfaction 
of  the  judgment,  and  that  no  other  execution  can,  there- 
fore, issue  upon  it.  So  that  where  a  delivery  bond  has 
been  taken  and  forfeited,  the  plaintiff  at  law  could  only 
proceed  against  the  obligors  in  the  bond,  and  not  the 
defendants  in  the  judgment,  except  such  as  had  signed 
the  delivery  bond.  Whitcamb  vs.  Ready  3  Yer.,  298;  5 
Yer.,  227;  6  Yer.  248  and  305;  Broum  vs.  McDonald,  8 
Yen,  158. 

These  cases  are  in  conformity  with  our  acts  of  assembly 
previous  to  the  act  of  1831,  chap.  25. 

We  now  contend,  that  by  the  act  of  1831,  above  cited, 
important  changes  were  made  in  the  law  upon  this  subject. 
That  by  the  act  of  1831,  the  execution,  after  the  bond  is 
forfeited  is  directed  to  issue,  not  only  against  the  obligors  in 
the  bond,  but  also  against  all  the  defendants  in  the  judg- 
ment, whether  they  have  signed  the  delivery  bond  or  not. 
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The  language  upon  this  subject  (see  2nd  section)  is, 
that  ^  it  shall  be  the  duty  of  the  sheriff  or  other  officer, 
holding  said  execution  and  bond,  to  proceed  to  levy  upon 
so  much  of  the  property  of  the  defendant  or  defendants 
in  said  execution,  if  to  be  found,  as  shall  be  sufficient  to 
satisfy  the  same.  And  if  there  shall  not  be  property 
enough  of  said  defendant  or  defendants  found  to  satisfy 
said  execution,  then  it  shall  be  the  duty  of  such  officer, 
holding  said  execution  and  bond,  to  proceed  to  levy  upon 
the  property  of  the  securities,''  &c. 

But  further,  in  a  subsequent  part  of  this  section  it  is  di- 
rected, that  an  alias  or  pluries  is  to  issue,  but  against  whom? 
The  act  directs,  that  upon  the  return  of  the  execution  and 
forfeited  bond,  the  clerk  or  justice,  as  the  case  may 
be,  shall  ''issue  an  alias  or  pluries  execution,  as  the  case 
may  be,  against  the  defendant  or  defendants  to  the  judg- 
ment, for  the  whole  of  the  unsatisfied  balance  of  said 
judgment,  and  also  against  the  sureties  in  the  forfeited 
bond,  &c."  By  which  it  is  declared,  that  in  the  case 
of  a  forfeited  bond  the  judgment  is  not  satisfied  by  the 
levy,  but  the  clerk  and  justice  is  directed  to  issue  ''an 
alias  or  pluries,  for  the  whole  of  the  unsatisfied  balance 
of  said  judgment.  Not  against  the  obligors  in  the  bond 
only,  but  also  "against  the  defendant  or  defendants  to 
the  judgment.''  So  by  the  act  of  1831,  above  cited,  the 
alias  or  pluries  fi.  fa.  is  to  be  against  the  original  defend- 
ants, and  also  the  obligors  in  the  bond,  and  further  by 
this  act,  the  property  of  all  the  defendants  to  the  judgment 
must  be  exhausted  before  the  securities  to  the  bond  are 
liable. 

But  by  the  act  of  1820,  chap.  51  (repealed  by  the  act 
of  1831,)  it  was  provided  that  a  judgment  should  be  taken 
upon  the  forfeited  bond  "against  the  original  defendant 
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or  defendants  therein,  and  the  security  or  securities  in 
said  delivery  bond,  on  which  an  execution   shall  issue.*' 

By  the  act  of  1829  no  alias  or  pluries  execution  could 
properly  issue  after  a  levy  upon  personal  property,  suf- 
ficient to  satisfy  the  judgment.  It,  however,  provides  a 
remedy  upon  the  bond,  and  upon  that  only.  If  then  any 
of  the  original  defendants  had  not  signed  that  bond  no 
execution  could  issue  against  them.  But  by  the  act  of 
1831,  above  cited,  no  other  judgment  is  necessaiy,  and 
you  are  to  issue  an  alias  or  pluries  fi.  fa.y  as  if  no  levy 
had  been  made,  or  no  bond  forfeited,  except  only  you 
are  to  include  the  names  of  the  securities  to  the  bond. 

Does  it  not  follow,  from  the  provisions  of  the  act  of 
1831,  that  the  original  judgment  is  not  satisfied  when 
a  bond  is  given  or  forfeited  7  And  the  provision  to  issue 
an  alias  or  pluries  fi.  fa.  therein  provided  for,  could  not  be 
carried  out,  if  the  judgment  is  considered  satisfied;  for 
no  execution  can  legally  issue  on  a  judgment  which  is 
satisfied.  / 

But  suppose  that  it  may  be  considered,  that  the  act  by 
its  operation,  does  not  prevent  the  satisfaction  of  the  judg- 
ment, but  that  it  gives  another  remedy,  in  the  case  of  a 
forfeited  delivery  bond,  and  that  the  alias  fi.  fa.  does  not 
issue  upon  the  original  judgment ;  still  it  is  contended  that 
the  provision  of  said  act  requires  the  subsequent  execu- 
tion to  be  issued  against  all  the  defendants  to  the  judgments 
whether  they  signed  the  bond  or  not,  and  that  the  property 
of  all  the  original  defendants  must  be  exhausted  before 
the  securities  in  the  bond  can  be  reached.  It  follows 
then  that  complainants  are  not  released  by  virtue  of  the 
levy. 

But  it  is  said  that  the  complainants  are  the  securities 
of  McDaniel  on  the  note,  and  the  delay  in  this  case  haa 


NASHVILLE: 

(WiUiamBand  Wynne  o«.  Wright] 

discharged  them.  To  which  defendant  says  he  had  no 
knowledge  of  the  fact,  previous  to  filing  the  bill  in  this 
case,  and  if  he  had,  it  would  have  made  no  difference, 
inasmuch  as  delay  after  judgment,  even  for  a  consideration, 
does  not  discharge  the  securities.  Pey  vs.  Boston^  10  Yer. 
Ill ;  Grimes  vs.   Nolen^  3  Hum.,  412. 

It  will  be  noticed  by  the  court,  that  the  plaintiff  at 
law  did  nothing  to  prevent  the  satisfaction  of  the  execu- 
tion, upon  which  the  levy  is  endorsed,  and  for  which  the 
delivery  bond  was  given  and  forfeited.  This  execution 
and  bond  was  duly  returned,  and  an  alias  issued  which 
was  not  levied  by  the  sheriff  at  all,  and  this  is  the  one 
the  plaintiff  allowed  to  be  returned  upon  the  application 
of  the  sheriff,  finding  that  it  was  too  near  the  return  term 
to  levy  and  sell,  and  knowing  he  could  obtain  another  at 
any  time.  This  is  the  only  delay  ever  granted  by  him, 
except  mere  negative  forbearance.  The  execution  levied 
was  never  interfered  with  by  the  plaintiff  at  law  in  any 
manner  whatever  tending  to  prevent  its  being  satisfied, 
out  of  the  property  levied  on,  but  the  bond  was  given 
and  forfeited,  without  his  agency,  and  so  that  he  had  no 
power  to  prevent  it.  And  the  plaintiff  at  law  and  de- 
fondant  here  contends  and  the  proof  shows  that  he  has 
done  nothing  to  release  any  levy  which  has  been  made. 
He  was  not  present  when  the  levy  wa^  made  or  bond 
given,  nor  did  complainants  ever  require  of  him  to  proceed 
and  make  his  money  out  of  McDaniel,  or  any  one   else. 

McKiNNEY,  J,  delivered  the  opinion  of  the  oourt. 

It  appears  from  the  record  in  this  case,  that  in  January, 
1644,  F.  L.  McDaniel  as  principal,  and  the  complainants, 
Williams  and  Wynne,  as  his  sureties,  made  a  note  for 
two  hundred  and  twelve  dollars,  payable  to  David  Johnson, 
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which  the  latter  assigned  to  the  defendant  Wright.  Sait 
was  brought  upon  said  note  in  the  Circuit  Court  of 
Sumner,  against  all  the  parties,  and  judgment  was  ob- 
tained thereon  on  the  17th  day  of  June,  1845,  for  two 
hundred  and  nineteen  dollars  and  ninety-five  cents,  exclu- 
sive of  costs.  On  the  21st  day  of  July,  1645,  execution 
issued  upon  said  judgment,  and  on  the  8th  day  of  October 
thereafter  was  levied  upon  a  slave,  the  properly  of  the 
defendant,  McDaniel.  At  the  time  of  the  levy,  McDaniel 
executed  a  bond  for  the  delivery  of  said  slave  on  the  day 
of  sale,  with  Fleming  Cocke  as  surety,  which  bond  was 
forfeited  by  the  non-delivery  of  the  slave. 

On  the  22d  day  of  December,  1845,  an  alias  execution 
was  issued  upon  said  judgment  against  all  the  original 
defendants,  and  also  against  Fleming  Cocke  as  surety  in 
the  forfeited  delivery  bond.  This  execution,  without  being 
levied,  was  returned  to  the  office  by  the  sheriff,  with  the 
following  endorsement  thereon,  made  by  the  present  de> 
fendant  Wright,   viz: — 

**  I  agree  to  stay  the  collection  of  the  ji.  fa.^  February^ 
2nd,  1846.  William  Wright.'* 

After  the  lapse  of  more  than  two  years,  viz,  on  the  22d 
day  of  March,  1848,  another  execution  was  issued  upon 
said  judgment,  against  all  the  last  mentioned  parties, 
which  was  levied  upon  a  slave,  the  property  and  family 
servant  of  the  complainant  Williams.  And  this  bill  is 
brought  to  enjoin  the  sale  of  said  slave,  and  also  to  obtain 
a  perpetual  injunction,  restraining  the  defendant  Wright 
from  proceeding  to  enforce  the  collection  of  said  judgment 
as  against  the  complainants,  upon  the  ground  that  they 
are  discharged  from  all  liability  thereon. 

They  allege  in  the  bill,  that  they  did  not  join  in  the 
delivery  bond,  and  had  nothing  to  do  with  the  execution 
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thereof;  that  the  slave  of  McDaniel  levied  upon  was  of 
value  more  than  sufficient  to  have  satisfied  the  judgment ; 
and  regarding  themselves  as  discharged  from  all  liability 
by  said  levy  and  execution  of  the  delivery  bond,  they 
paid  no  further  attention  to  the  matter.  They  further 
allege,  that  the  agreement  of  the  defendant  to  suspend 
the  alias  execution,  was  without  their  knowledge  or 
consent,  and  that  time  was  given  McDaniel,  upon  an 
agreement  between  him  and  the  defendant,  that  the  former 
should  pay  to  the  latter  at  the  rate  of  ten  per  cent,  interest 
for  the  delay.  And  upon  the  foregoing  grounds  the  com- 
plainants insist  that  they  are  discharged  from  liability 
upon  said  judgment. 

The  defendant,  in  his  answer,  denies  the  agreement 
stated  in  the  bill,  and  says,  that  he  assented  to  the  return 
of  the  alias  execution  unsatisfied,  as  a  matter  of  accommo- 
dation to  Johnson,  one  of  the  defendants  therein :  that  such 
assent  was  not  given  upon  any  consideration  whatever,  and 
that  there  was  no  stipulation  for  any  definite  suspension  of 
execution. .  He  further  states,  as  a  reason  why  no  other 
step  was  taken  to  enforce  collection  of  said  judgment 
before  the  early  part  of  1848,  his  absence  in  Mexico, 
during  a  great  part  of  the  time,  and  the  refusal  of  the 
sheriff  to  discbarge  his  duty. 

We  think  it  very  clear  that  upon  the  ground  of  delay« 
were  the  facts  charged  in  the  bill  admitted  to  be  true, 
the  complainants  are  entitled  1^  no  relief.  There  was  no 
valid  agreement  for  any  definite  delay ;  no  consideration ; 
nothing  to  have  precluded  the  defendant,  Wright,  from 
taking  out  another  execution  at  pleasure,  at  any  subse- 
quent  time,  and  much  less  to  have,  in  the  slightest  degree, 
interfered  with  the  complainants,  as  sureties,  to  have 
availed  themselves  of  the  ample  and  summary  remedies 
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given  by  our  law  for  their  indemnity  against  their  princi- 
pal. And  if  the  principle  of  equitable  relief,  insisted  upon 
in  this  case,  be  at  all  applicable  to  the  relation  of  principal 
and  surety,  after  judgment,  which  to  say  the  least  is  ex- 
tremely questionable,  it  will  perhaps  be  found  indispensably 
necessary  that  the  surety  should  allege  in  his  bill  some 
reasonable  ground  for  his  failure  to  pursue  the  legal 
remedy  afforded  him  by  statute. 

The  remaining  ground  of  relief  is,  that  the  levy  upon 
the  slave  of  McDaniel  and  the  execution  and  forfeiture  of 
the  delivery  bond  given  by  him  to  the  sheriff,  operated  in 
law  as  a  satisfaction  of  the  original  judgment,  and  con- 
sequently as  a  discharge  of  the  liability  of  the  complainants 
thereon,  and  in  support  of  this  proposition,  we  are  refercd 
to  previous  adjudications  of   this  court. 

Upon  a  careful  examination  of  the  act  of  1831,  chap. 
25,  we  are  not  prepared  to  hold,  that  the  levy  of  an  execu- 
tion upon  personal  property  of  one  of  several  joint 
defendants  in  a  judgment,  and  the  taking  a  delivery  bond 
with  security  from  such  dependant,  by  the  sheriff,  which 
is  forfeited,  will  operate  as  a  satisfaction  of  the  judgment, 
or  discharge  the  liability  of  such  of  the  defendants  as  may 
not  have  joined  in  the  delivery  bond.  We  incline  to  the 
opinion,  that  by  the  proper  construction  of  the  act  of 
1831,  such  will  not  be  the  legal  efiect. 

But  were  the  law  admitted  to  be  otherwise,  as  insisted 
upon  by  the  coml^lainants*  counsel,  it  is  very  clear  that 
such  discharge  would  constitute  matter  of  pure  legal 
defence,  of  which  a  court  of  equity  would  not  entertain 
jurisdiction,  unless  there  existed  in  the  case  some  other 
independent  ground  of  equitable  relief.  Such  is  not  the 
case  under  consideration.  The  complainants,  from  the 
face  of  the  bill,  had  an  ample  and  unembarrassed  remedy 
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at  law,  in  the  court  where  the  execution  issued,  by  super^ 
sedeas  and  motion  to  qnash,  a  remedy  much  more  simple, 
direct,  and  summary,  and  less  onerous  to  the  parties,  than 
that  of  which  they  have  attempted  to  avail  themselves  in 
this  case,  if  there  existed  a  concurrent  jurisdiction  in 
equity,  which  is  not  admitted.  The  nature  of  the  property 
cannot  affect  the  question  of  jurisdiction  in  the  present 
case.  It  is  true  that  it  has  grown  into  a  settled  principle 
of  our  equity  jurisprudence,  that  a  court  of  chancery 
will  interpose  to  preserve  the  relation  of  master  and  slave, 
and  to  protect  the  possession  and  right  of  the  former  in 
this  peculiar  property,  where  the  title  is  clear  and  indispu- 
table. But  this  is  only  as  against  trespasses,  as  where  it 
is  attempted  to  subject  the  slave  of  one  person  to  levy  and 
sale  as  the  property  of  another. 

This  jurisdiction  is  exercised,  upon  the  principle,  that 
owing  to  the  nature  of  the  property,  a  recovery  in  damages 
in  an  action  at  law,  would,  in  many  cases,  be  no  adequate 
remedy. 

But  the  le^y,  in  this  case,  upon  the  slave  of  the  com- 
plainant Williams  was  no  trespass.  He  was  a  party  to 
the  judgment,  and  his  property  of  every  description, 
subject  to  execution,  was  liable  to  be  seized  for  its  satis- 
faction. If,  for  any  valid  reason,  the  execution  itself  was 
either  void  or  voidable,  the  appropriate  remedy  was  in 
the  court  whence  it  issued,  in  the  mode  before  indicated. 
And  upon  this  ground  we  affirm  the  dicree  of  the  Chan- 
cellor, dismissing  the  bill. 
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A  partner  purchased  the  effects  of  the  firm  and  gave  his  copartner  an  article  of 
indemnity  against  debts.  The  copartner  was  sued  itnd  judgment  recovered. 
The  copartner  gave  his  note  with  sureties  in  discharge  of  the  debt  The 
copartner  had  a  right  of  action  against  his  partner  on  two  grounds:  first, 
he  had  discharged  a  debt  due  by  the  firm  and  was  entitled  to  contribution 
and  second,  the  article  of  indemnity  had  been  broken  and  he  was  entitled  to 
damages  to  the  amount  of  the  debt  paid. 

Gray  sued  Williams  in  assumpsit  for  money  paid  for 
him.  To  which  the  defendant  pleaded  "non  assumpsit, 
second,  that  plaintiff  did  not  owe  the  debt  on  which 
judgment  was  rendered  against  him ;  third,  that  plaintiff 
is  not  damnified."  There  were  issues  on  these  pleas. 
They  were  submitted  to  a  jury  and  a  verdict  under  -the 
charge  of  the  presiding  judge,  Martin,  was  rendered  for 
the  defendant.    The  plaintiff  appealed. 

Kimble  and  E.  H.  Foster^  jr,y  for  the  plaintiff. 

They  cited  20  Johnson  76,  1  Wend.  164,  424,  14  Wend. 
116,  9  Mass.  518,  1  U.  S.  Dig.  283,  9  Yerger  20,  11  John. 
518. 

4 

Bailey^  for  the  defendant. 

He  cited  1  Iredell  286. 

Gbeen,  J.  delivered  the  opinion  of  the  court. 

The  plaintiff's  intestate,  and  the  defendant  were  part- 
ners in  trade.  The  defendant  purchased  the  entire 
interest  of  the  plaintiff's  intestate,  in  the  business,  and 
obtained  the  effects  of  the  firm. 
The  defendant  undertook  to  pay  all  the  debts  of  the 
rm  and  to  release  the  intestate  of  the  plaintiff  from  all 
liabilities  therefor,  and  to  this  end  he  executed  an  article 
of  indemnity  to  hold  the  plaintiff  harmless  from  all  debts 
then  owing  by  the  firm. 
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A  suit  was  brought  by  a  creditar  of  the  firm  against 
Gray»  as  one  of*  the  members  thereof,  and  a  judgment 
for  upwards  of  one  thousand  dollars  was  recovered. 

Gray  then  executed  his  negotiable  notes  with  sureties 
to  the  creditor  for  the  sum  so  received,  and  the  creditor 
received  them  in  payment  and  discharge  of  the  said 
judgment.  Gray  then  brought  this  suit  against  Williams 
on  the  said  article  of  indemnity.  At  the  trial  ^is  Honor 
the  Circuit  Judge,  told  the  jury  that  although  said  notes 
were  received  in  discharge  of  the  said  judgment  and 
liability,  the  plaintiff  could  not  recover  in  this  action, 
unless  the  notes  so  given,  had  been  paid  in  money  or  some 
valuable  thing.    In  this  charge  we  think  his  Honor  erred. 

The  court  was  doubtless  misled  by  the  case  of  Brisen* 
dine  vs.  Martin^  (1  Ir.  L.  Rep.  286)  where  it  was  held 
that  a  surety  can  not  recover  from  his  co-surety  contri* 
bution  in  an  action  for  money  had  and  received,  unless 
he  had  paid  the  debt  of  the  principal  in  money  or  in 
money's  worth,  such  as  Bank  notes,  a  horse,  &c.,  his 
own  notes^with  other  sureties  having  been  received  by 
the  creditor  in  discharge  of  the  debt  due  from  the  prin- 
cipal notwithstanding. 

We  cannot  concur  in  the  correctness  of  this  decision. 
If  the  payment  of  a  horse,  or  another  man's  note  endors- 
ed by  the  plaintiff,  were  taken  by  the  creditor  as  money 
in  discharge  of  the  debt,  we  do  not  perceive  any  reason 
why  the  party's  own  note,  with  other  sureties,  when  so 
taken,  will  not  also  be  sufficient  to  entitle  him  to  recover 
from  the  co-surety.  The  only  question  the  co-surety  is 
interested  in,  is  whether  the  principal  debt  is  paid  and 
discharged  so  that  he  is  no  further  liable  therefor. 

This  view  of  the  case  is  supported  by  various  decis- 
ions in  New  York  and  several  of  the  other  States. 
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Bat  the  principle  indicated  by  his  Honor  in  his  instruc- 
tions does  not  apply  to  this  case,  even  If  it  were  correct. 
This  is  a  suit  upon  an  article  in  which  Williams  un. 
dertook  to  hold  Gray  harmless  from  all  debts  due  by 
the  firm.  Upon  this  article,  Gray  would  have  a  right 
of  action,  if  he  has  not  been  kept  harmless,  which  mani- 
festly has  not  been  done. 

Reverse   the   judgment,    and    remand    the    cause    for 

another  trial. 


Dunbar  vs,  McFall. 

• 

L.  Willianui  made  a  fraadulent  sale  of  slaireB  to  his  son  William  with  a  war- 
ranty of  title.  The  Blayes  were  levied  on  and  sold  as  the  property  of  L. 
Williamf,  by  an  execution  creditor.  They  were  redeemed  by  L.  Wiliiame 
and  W.  Williams  took  them  and  sold  them  to  McFall,  who  purchased 
with  knowledgre  of  disputed  title.  On  these  facts  the  law  is  declared  to  be, 
fiist,  a  deed  made  to  defraud  creditors  is  void  as  against  such  creditors  bat  . 
is  valid  against  the  vendor  and  bis  representatives,  and  any  title  he  subse- 
quently acquires  inures  to  the  benefit  of  the  vendee  by  virtue  of  the 
warranty  of  title.  Second,  there  can  be  no  champerty  in  the  purchase  of 
slaves  from  the  party  in  possession;  a  mere  purchase  of  slaves  with  a 
knowledge  of  outstanding  claim  does  not  amount  to  champerty. 

McFall  sned  Dunbar  in  replevin  for  slaves  in  the 
Circuit  Court  of  Stewart,  and  a  verdict  and  judgment  were 
rendered  for  the  plaintiff;  Martin,  judge,  presiding. 

The  defendant  appealed. 

Bailey  and  Muvford^  for  the  plaintiff  in  error. 

E.  H,  FosteVf  jr,  and  Johnson  for  the  defendant  in  error* 
83. — ^voL.  IX. 
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Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin  for  two  negroes,  Rincy 
and  her  child,  Troable.  The  bill  of  exceptions  discloses 
the  following  case:  The  negroes  in  question  were  origi- 
nally the  property  of  Lemmy  Williams.  On  the  2nd  day 
of  February,  1844,  he  made  a  bill  of  sale  of  that  date,  for 
the  consideration  stated  in  the  deed,  of  nine  hundred 
dollars,  for  three  negro  slaves,  of  whom  Rincy  was  one, 
to  Wm.  F.  Williams,    with   a  general  warranty  of  title. 

This  bill  of  sale  was  duly  proved  and  registered — ^but 
was  in  fact  made  to  defraud  creditors.  The  negro  Rincy 
and  her  child  were  levied  on  by  virtue  of  an  execution 
against  Lemmy  Williams,  and  sold  by  the  constable  the 
29th  of  April,  1845,  to  H.  M.  Atkins.  John  Walker 
redeemed  the  negroes  from  Atkins,  and  he  permitted 
Lemmy  Williams  to  redeem  them  from  him.  Williams 
took  the  negroes  home,  and  kept  them  in  his  possession 
until  his  death. 

Upon  the  death  of  Lemmy  Williams,  William  K. 
Williams,  who  is  his  son,  obtained  possession  of  the 
negroes  and  sold  them,  by  bill  of  sale,  the  3rd  of  Janu- 
ary, 1848,  to  the  plaintiff  McFall,  for  $250— one  hundred 

and  fifty  of  which  were  not   to  be  paid,    should  McFall 
lose  the  negroes. 

McFall  was  put  in  possession  of  the  negroes,  and  they 
were  taken  out  of  his  possession  by  Thomas  Dunbar, 
who  claimed  them  as  administrator  of  Lemmy  Williams' 
estate.  Whereupon,  McFall  brought  his  action  of  reple- 
vin to  recover  them  back.  The  plaintiff  recovered  judg- 
ment in  the  court  below,  and  the  defendant  appeals  to 
this  court.    The  first  question  is,  can  the  administrator  of 

the  fraudulent  vendor,  set  up,  in  resistance  of  this  action, 
the  fraud  of  his  intestate? 
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It  is  supposed  that  as  these  negroes  had  been  taken 
in  execution  as  the  property  of  Lemmy  Williams,  after 
the  period  of  this  fraudulent  sale,  and  had  been  sold,  and 
were  afterwards  held  by  persons,  against  whom  the  bill 
of  sale  of  Lemmy  Williams  to  William  K.  Williams, 
would  have  been  void— -that  when  they  were  repurchas- 
ed by  Lemmy  Williams,  he  took  them  and  held  them, 
in  right  of  the  creditor,  and  that  his  title  against  the 
fraudulent  sale  was  as  good  as  that  of  the  creditor. 
.This  position  is  untenable  for  several  reasons,  first, 
because  however  Lemmy  Williams  may  have  obtained 
the  negroes,  after  the  execution  sale,  still  this  defence  is 
an  allegation  of  his  own  turpitude  in  the  sale  to  W.  K. 
Williams,  which  he  is  not  permitted  to  make,  to  avoid 
his  own  deed — ^for,  as  between  himself  and  William 
K.  Williams,  the  fraudulent  sale  was  good.  2.  But  in 
the  bill  of  sale,  to  William  K.  Williams,  there  is  a 
warranty  of  title.  Now,  as  this  bill  of  sale  was  good 
between  the  parties,  the  moment  the  vendor  re-purchased 
the  negroes  and  obtained  them  again,  free  from  liabili- 
ty on  account  of  the  fraud,  such  title  inured  to  the 
benefit  of  the  fraudulent  vendee,  and  vested  in  him  a 
good  title.  Lemmy  Williams  is  estopped,  therefore,  by 
his  covenant  to  resist  the  title  of  his  vendee.  And  it  has 
been  constantly  held  by  this  court,  that  an  administrator 
cannot  allege  the  fraud  of  his  intestate,  as  a  ground  to 
set  aside  his  contracts.  Second,  it  is  insisted,  the  purchase 
by  McFall,  from  W.  K.  Williams  was  champertous. 
We  do  not  think  so.  The  negroes  were  in  possession 
of  his  vendor,  when  he  purchased  them,  and  were 
delivered  to  him.  It  is  true,  he  expected  a  law-suit, 
and  on  that  account  paid  much  less  than  the  true 
value  of  the  slaves.    But  the  knowledge  that  some  per- 
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son  claims  one's  property  and  will  probable  sue  for  it, 
does  not  deprive  him  of  the  right  of  selling  it — ^the 
property  not  being  in  the  adverse  possession  of  sach 
claimant. 

We  think,  tbere  is  no  error  in  this  record  and  affirm 
the  judgment* 


Anthokv  vs.  Shtth. 

1.  When  a  party  sells  real  estate,  and  giyee  a  bond  to  make  title  when  the 
purchase  money  shall  be  paid,  the  law  regards  the  title  as  having  been  retained 
as  absolute  secorlty  for  the  payment  of  such  purchase  money,  and  tfaeseeurity 
in  such  case  cannot  be  defeated  by  any  thing  which  would  not  defeat  the 
security  of  a  mortgagee  # 

2.  Where  the  notes  of  vendee  were  given  for  the  payment  of  the  purchase  mo- 
ney of  real  estate  sold  and  title  retained,  and  such  notes  were  taken  up  by 
the  substitution  of  notes  of  a  third  person  with  the  guarantee  of  the  vendee, 
such  BubBtitntion  does  not  discharge  the  purchase  money,  nor  extinguish  the 
vendor's  security,  and  the  vendor  is  entitled  to  a  sale  of  the  estate  for  the 
payment  of  the  purchase  money. 

3.  When  a  party  accepts  and  enters  upon  a  gratuitous  agency,  he  Is  bound  to 
use  such  diligence  as  a  prudent  man  uses  in  reference  to  his  own  affidrs. 

This  cause  was  tried  by  Chancellor  Ridley,  and  a  decree 
rendered  for  the  defendant,  Smith.  The  complainant 
appealed. 

Nicholson^  for  complainant. 

He  cited  3  Hum.,  616;  1  Sch.  and  Lef.,  132  ;  5  John.,  73. 

Ready,  for  the  defendant.  Smith. 
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He  cited  6  Yea.,  752;  4  Whe.,  255;  1  Mason,  191; 
1  John.,  308;  9  Cow.,  316;  4  Hawks.,  256;  2  Sugden  <m 
Vendors,  65, 

Mc&NNEY,  J.  delivered  the  opinion  of  the  court. 

It  appears  that  on  the  9th  day  of  December,  1837, 
Smith  bargained  with  Anthony  for  the  purchase  of  a  tract 
of  land  in  Rutherford  county,  at  the  price  of  five  thousand 
dollars,  of  which  the  sum  of  twenty-four  hundred  dollars 
was  paid  at  the  time  of  the  purchase ;  and  for  the  balance. 
Smith  executed  three  bills  single,  each  for  eight  hundred 
and  sixty-seven  dollars,  payable,  respectively,  on  the  25th 
day  of  December,  in  the  years  1838,  1839,  and  1840.  And 
Anthony  executed  a  title  bond,  by  which  he  covenanted 
to  make  a  good  and  lawful  deed  to  Smith  for  said  tract  of 
land,  on  or  before  the  25th  day  of  December,  1841,  or 
when  said  three  bills  single  should  be  fully  paid  and 
discharged. 

On  the  24th  day  of  March,  1838,  an  agreement  was 
entered  into  between  said  parties,  by  which  said  bills 
single  were  surrendered  up  to  Smith ;  and,  in  their  stead, 
Anthony  accepted  a  note,  held  by  Smith,  on  a  certain  John 
Harrison  and  other  joint  makers,  for  the  sum  of  twenty- 
five  hundred  dollars,  on  which  was  endorsed  a  credit  for 
three  hundred  and  fifty-seven  dollars  and  fourteen  cents, 
payable  to  said  Smith,  or  Thomas  Rucker,  jr.,  and  due 
the   1st  of   January,  1840.  7\ 

The  makers  of  said  note,  except  one,  were  inhabitants, 
at  the  time,  of  the  State  of  Alabama.  And  pursuant  to 
said  agreement,  Smith  endorsed  said  note  to  Anthony, 
with  an  express  waiver  of  demand  and  notice;  the  latter, 
however,  agreeing  not  to  hold  Smith  ^  responsible  for  the 
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said  note  until  he  had  fully  tested  the  solvency  of  the 
drawers  by  due  process  of  law.** 

It  further  appears,  that  after  said  note  fell  due,  Anthony, 
who  had  previously  removed  from  Rutherford  county  to 
the  State  of  Indiana,  placed  the  same  in  the  hands  of 
Smith,  who  accepted  an  agency  to  collect,  and  put  the  same 
in  the  hands  of  an  attorney  for  collection ;  which  agency 
he  accepted  as  a  matter  of  favor  to  Smith,  as  stated  in 
his  receipt. 

Some  nine  months  after  the  acceptance  of  such  agency, 
Smith^procured  said  note,  to  be  placed  in  the  hands  of  an 
attorney  in  Alabama,  for  collection ;  and  this  delay  is 
unaccounted  for.  Suit  was  instituted  upon  the  note,  but 
the  plaintiff,  Anthony,  being  a  non-resident,  notice  was 
served  upon  the  attorney,  according  to  the  practice  in 
Alabama,  that  if  security  for  costs  were  not  given  within 
sixty  days,  the  suit  would  be  dismissed.  Information  of 
this  requirement  was  conununicated  to  Smith,  who  took 
no  effectual  step  to  give  the  security,  and  the  suit  was 
accordingly  dismissed.  It  appears  that  another  suit  was 
afterwards  commenced  upon  said  note  in  the  Federal 
Court  at  Huntsville,  by  the  procurement  of  Smith,  as  is 
plainly  inferable  from  the  correspondence  pf  Anthony  and 
the  deposition  of  Thomas  Rucker,  set  forth  in  the  record. 
But  what  was  the  result  of  that  suit,  does  not  certainly 
appear ;  though  it  is  rendered  highly  probable,  to  say  the 
least,  that  at  the  time  of  the  institution  of  the  suit,  if  not 
previously,  all  the  makers  of  the  note  were  either  insol- 
vent, or  had  absconded ;  by  reason  whereof  the  debt  has 
been  lost. 

Upon  this  state  of  facts,  Smith  brought  his  bill  for  a 
specific  execution  of  the  contract  to  convey ;  and  Anthony 
filed  a  cross  bill,  to  subject  the  land  to  the  satisfaction  of 
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the  unpaid  purchase  money>  and  two  other  judgments 
recovWed  against  Smith,  on  other  accounts.  As  to  said 
judgments  relief  is  claimed  upon  the  ground  that  the  party 
had  exhausted  his  legal  remedy,  and  that  Smith  had  no 
property  out  of  which  satisfaction  could  be  had,  except 
his  equitable  interest  in  said  tract  of  land. 

The  counsel' for  Smith,  in  the  argument  here,  has  put' 
the  case  upon  the  ground,  that  the  acceptance  by  Anthony 
of  the  note  on  Harrison  and  others,  and  his  failure  to  use 
proper  diligence  to  enforce  payment  from  them,  amount 
to  a  waiver  and  extinguishment  of  his  equitable  lien ;  and 
this  seems  to  have  been  also  the  opinion  of  the  Chancellor. 

1  There  is  a  most  important  distinction  between  the 
equitable  lien  which  the  law  gives  a  vendor,  to  secure 
the  purchase  money,  where  the  legal  title  has  been  ^ 
conveyed,  and  that  security  which  he  provides  for  himself 
by  the  preservation  of  the  legal  title  until  the  purchase 
money  is  paid.  In  the  former  case,  he  has  parted  with 
both  the  legal  and  equitable  estate ;  in  the  latter,  he  re- 
mains clothed  with  the  legal  title,  which  the  law  will 
intend  to  have  been  retained  as  an  absolute  security  for 
the  purchase  money.  In  the  case  of  Graham  vs.  Mc- 
Campbell,  Meigs'  Rep.,  52,  56,  a  vendor,  retaining  the  legal 
title,  is  placed  upon  the  footing  of  a  mortgagee  who  has 
taken  a  mortgage  as  security  for  the  purchase  money; 
and  the  analogy  is  certainly  correct.  The  legal  title  is 
alike  held,  in  both  cases,  as  a  security  for  the  debt,  and 
this  being  so,  it  follows,  that  a  vendor  retaining  the  legal 
title,  stands  upon  very  different  groui^d  from  one  who  has 
parted  with  it;  and  who  has  nothing  but  a  bare  right 
which  possesses  no  operative  force  or  effect  until  declared 
by  the  decree  of  a  court  of  chancery,  in  the  particular 
case,    lu  the  former  ca§e,  the  operation  of  the  waiver  of 
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the  lien  cannot  arise.    The  security  of  the  vendor,  in  sach 
case,  cannot  be  defeated  by  any  thing  short  of  whafpATould 
e  regarded  as  sufficient  to  defeat  or  extingnish  the  security 
of  a  mortgagee. 

The  only  question,  therefore,  in  this  case  is,  whether 
the  substitution  of  the  note  on  Harrison  and  others,  for 

"^C  the  bills  single,  originally  given  for  the  balance  of  the 
purchase  money,' can  be  regarded,  in  law,  as  a  payment 
or  extinguishment  of  the  debt.    That  it  cannot  be  so  con- 
sidered is  most  clear.    Smith's  liability  was  not  discharged 
xjf     by  the  substitution;  he  still  stood  bound  for  the  debt,  in 

'  case  of  the  insolvency  of  the  makers,  or  their  failure  to 
pay,  upon  due  diligence  being  used  to  collect  the  money 
from  them.  And  there  is  no  pretence  in  this  case  to  insist 
upon  Smith's  discharge^  upon  the  ground  of  Anthony's 
failure  to  pursue  his  remedy  against  the  makers.  If  the 
debt  were  lost  by  negligence,  thqj;  negligence  is  to  be  alone 
imputed  to  Smith./  As  a  mere  gratuitous  agent,  having 
accepted  and  entered  upon  the  duties  of  the  agency,  he 
was  bound  to  have  used  such  diligence  as  became  a 
prudent  man  in  reference  to  his  own  interests;  and  if 
he  failed  in  this,  he  would  be  responsible.  He  will  not, 
therefore,  be  permitted  to  throw  upon  his  principal  a  loss 
occasioned  by  his  own  neglect,  or  violation  of  duty. 

If,  however,  this  case  rested  upon  the  ground  on  which 
the  counsel  of  Smith  has  sought  to  place  it,  the  result 
would  be  the  same;  because  there  is  not  only  a  total 
absence  of  proof  on  the  part  of  Smith  to  show  a  waiver 
of  the  lien ;  but  on  the  contrary,  all  the  circumstances 
of  the  case,  and  more  especially,  the  continued  reservation 
of  the  title,  after  the  surrender  of  the  original  evidences 
of  debt,  and  the  continued  liability  of  Smith  as  endorser  of 
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the  note  given  in  exchange,  manifest  a  clear  intention 
^  that  the  lien  should  be  retained. 

We  think,  therefore,  that  in  every  aspect  of  the  case, 
the  decree  of  the  Chancellor  is  erroneous,  and  the  same 
will  be  reversed ;  and  a  decree  will  be  here  made  in  favor 
of  Anthony  for  the  amount  due  upon  the  note  for  twenty- 
five  hundred  dollars,  allowing  the  credit  endorsed  thereon, 
together  with  interest  from  the  maturity  of  the  note ; 
and  likewise  for  the  amount  of  the  two  judgments,  with 
interest 


The  Cass  of  F.  G&at. 

The  act  of  184S,  ch.  191,  sec.  1,  proyides  that  when  any  slave  shall  be  eman- 
cipated in  the  State  of  Tennessee,  or  any  free  person  of  color  shall  have 
removed  to  the  State  prior  to  the  first  day  of  January,  1836,  if  any  county 
court  upon  petition  of  such  person  and  proof  of  good  character  shall  be 
satisfied  that  such  peiBon  ought  to  be  permitted  to  reside  in  the  county, 
such  court  may  authorise  such  person  to  reside  in  such  county,  upon 
condition  that  bond  for  good  behaviour  is  given.  This  act  delegates  a  politi- 
cal not  a  judicial  power  to  the  county  court,  and  the  judgment  of  the  court 
is  not  subject  to  revisal  in  the  superior  tribunals.  The  petitioner  may  renew 
the  petition  in  the  county  in  which  it  was  rejected,  or  present  it  in  any  other 
county. 

Frances  Gray  presented  a  petition  to  the  Circuit  Court 
of  Lincoln  county. 

The  petitioner  stated  that  the  County  Court  of  said 
county  had  emancipated  her  on  the  petition  of  her  master, 
and  that  she  had  given  security  to  remove  beyond  the 
limits  of  the  State;  that  at  the  same  time  petitioner  pre« 
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sented  her  petition  to  the  county  court  "setting  forth 
her  recent  emancipation  and  showing  that  long  before 
the  first  day  of  January,  1836,  she  was  in  this  State, 
and  that  she  had  several  children  belonging  to  citizens 
of  the  county,  and  that  being  without  husband  or  friends 
beyond  the  limits  of  the  State,  she  desired  to  remain 
in  the  county,  and  proposed  to  enter  into  bond  condi- 
tioned that  she  should  not  become  chargable  to  the 
county,  and  that  she  had  introduced  indubitable  testi- 
mony as  to  her  good  character  and  bearing  in  society. 
That  the  county  court,  notwithstanding  the  proof  of 
these  facts,  refused  to  permit  petitioner  to  i^main  in 
the  State,  and  that  from  that  judgment  ^petitioner  prayed 
an  appeal;  which  was  refused.'' 

This  petition  prayed  a  writ  of  certiorari  to  remove  the 
proceedings  of  the  county  court  to  the  circuit  court  It 
was  verified  by  the  afiidavit  of  the  petitioner.  The 
circuit  court  refused  to  order  the  writ,  and  the  peti- 
tioner appealed. 

^^  * 

/.  M.  Bright  and  McEwen,  for  the  petitioner. 

0 

The  act  of  1831,  ch.  102,  required  the  removal  of  all 
emancipated  slaves  from  the  State.  Bond  was  to  be 
given  to  that  eficct,  and  the  removal  was  to  be  a  part 
of  the  judgment  of  emancipation.  The  act  of  1842, 
ch.  191,  was  intended  to  soften  the  rigor  of  that  act : 
it  provides  that  any  person  emancipated  by  the  county, 
court,  may  petition  the  county  court  to  be  permitted  to 
remain,  and  introduce  evidence  of  good  character,  and  if 
the  county  court  should  be  of  opinion  the  applicant  ought 
to  be  permitted  to  remain,  judgment  to  that  effect  should 
be  given.  The  county  court  is  the  authorised  organ  of 
the  State  to  relieve  against  the  rigorous  operation  of  the 


DECEMBER  TERM,  1848.  S15 

[The  Case  of  F.  Gray.] 

act  of  1831,  and  confer  the  right  to  be  an  inhabitant.  By 
the  passage  of  this  act  the  legislature  did  not  intend  to 
▼est  the  county  court  with  an  arbitrary  discretion  to  ren- 
der or  refuse  assent  to  remain.  It  was  selected  as  a 
judicial  tribunal  to  hear  proof  and  give  its  assent  or  re- 
fusal on  the  facts  proved  and  the  law.  What  would  make 
out  a  proper  case  for  permission  to  remain  ?  First,  proof 
of  good  character ;  second,  that  it  would  violate  the  feel- 
ings of  humanity  to  remove  the  applicant ;  third,  a  bond 
with  satisfactory  decurity  for  good  behaviour.  They 
contended  that  where  these  circumstances  concurred  the 
applicant  was  entitled,  as  matter  of  law,  to  remain,  and 
that  the  power  vested  in  the  sourt  was  a  legal  and  not 
an  arbitrary  discretion,  and  that  in  this  instance,  the 
court  not  having  discharged  its  duty  and  obeyed  the 
law,  should  be  corrected.    2  Yer.  173;  2  Yer.  306. 

McKiNNEir,  J.  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  unlimited  discretion  with 
which  the  county  court  is  invested  by  the  act  of  1842, 
ch.  191,  sec.  1,  to  adjudge  whether  or  not  it  would  be 
consistent  with  the  interest  and  policy  of  the  Sf^te  to 
permit  any  manumitted  slave  or  free  person  of  color,  to 
reside  in  this  State,  is  not  subject  to  the  supervision  or 
control  of  the  superior  judicial  tribunals. 

The  assent  of  the  Government  to  the  emancipation  of 
a  slave,  as  also  to  his  admission  as  a  member  of  the 
community,  is  held  to  be  the  exercise  of  an  act  of  sov- 
ereign power,  and  in  giving  such  assent,  in  either  instance 
the  county  court  acts  alone  in  virtue  of  the  sovereign 
authority  conferred  by  statute. 

The  power  delegated  in  such  cases,  is  a  political  rather 
than  a  judicial    power — and  in    its  exercise  the  courts 
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act,  not  in  a  judicial  capacity,  but  as  the  deputed  agent 
or  representative  of  the  State.  As  such,  the  county  court 
possesses  the  exclusive  and  unrestricted  discretion  to 
determine  whether  or  not  the  person  making  the  appli- 
cation, ^  ought  to  be  permitted  to  reside  in  the  county  ^ 
in  which  such  application  is  made,  and  *'  may  grant  such 
privilege,"  upon  the  condition  prescribed  in  the  statutCg 
or  refuse  it,  as  in  the  judgment  of  the  court,  in  the  par- 
ticular case,  may  be  deemed  proper — and  from  such 
determination,  no  appeal  will  lie,  however  unreasonable 
may  have  been  the  exercise  of  the  discretion.  As  we 
have  no  power  to  interpose  in  this  case,  it  would  avail 
nothing  to  show,  as  we  think  might  easily  be  done,  that 
in  acceding  to  the  prayer  of  the  petitioner,  the  liberal 
and  humane  views  of  the  legislature  would  have  been 
better  effectuated  by  the  county  court. 

The  refusal  of  the  county  court  in  this  instance,  how- 
ever, will  not  preclude  the  petitioner  from  renewing  her 
application  to  the  same  court,  or  to  the  court  of  any 
other  county  in  the  State. 

There  is  no  error  in  the  judgment  of  the  circuit  court* 
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The  act  of  1789,  ch&p  23,  sec.  4,  reqaites  the  creditor  of  any  person  deceased 
to  bring  his  suit  against  the  repiesentatives,  within  two  yean,  If  the  creditor 
reside  In  the  State,  or  within  three  years  if  he  reside  out  of  the  State.  When 
there  Is  a  recovery  of  a  jadgment  against  a  sheriff  for  the  malfeasance  of  his 
deputy,  the  bond  given  by  the  deputy  to  the  principal  to  save  him  harmless,  is 
broken,  and  the  sheriff  is  the  creditor  of  the  deputy,  and  must  bring  his  action 
against  the  representatives  of  the  deceased  deputy,  within  two  years  from 
the  date  of  the  judgment,  If  he  reside  in  the  State. 

This  is  an  action  of  covenant.  Pleas,  ^  covenants  per- 
formedy  and  the  statute  of  limitations."  Verdict  and  judg- 
ment for  the  defendant.  Martin,  judge,  presiding.  Plaintiff 
appealed. 

KinMe^  far  the  plaintiff. 

He  cited  9  Yer.,  62 ;  10  Yer.,  521 ;  8  Yer.,  683. 

Bailey^  for  the  defendant. 

He  cited  9  Yer.,  20 ;  12  E.  C.  L.  R.,  53 ;  2  Rich.,  80. 

Gkeen,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant,  by  Atkins,  against  the 
administrator  of  T.  S.  Scarborough,  deceased,  upon  a 
bond  executed  by  Scarborough  as  deputy  sheriff  of  Stewart 
county  to  the  plaintiff  as  sheriff  of  said  county.  The 
bond  is  conditioned  to  be  void,  if  the  said  Scarborough 
should  execute  all  legal  process,  and  pay  over  all  monies 
eoUected  by  him,  and  '^hold  the  said  Henry  L.  Atkins^ 
sheriff  as  aforesaid,  harmless,  and  free  from  any  responsi- 
bility whatever,  that  may  be  cast  upon  him,  by  appointing 
the  said  T.  S.  Scarborough  his  deputy  as  aforesaid." 

The  breach  assigned  in  the  declaration  is,  that  Scarbo- 
rough had  one  Henry  G.  Wells,  in  execution,  by  virtue  of 
a  ca.  ia.f  at  the  suit  of  one  William  Ricks,  and  that  he  per- 
mitted said  Wells  to  escape;  for  which  Ricks  instituted 
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his  suit  against  said  Atkins,  and  recovered,  at  the 
December  term,  1842,  of  the  Supreme  Court  at  Nashville, 
five  hundred  and  eighty-three  dollars  and  twenty- 
eight  cents,  which  sam  the  said  Atkins  has  paid ;  wherefore, 
the  said  Scarborough  did  not  hold  him  harmless,  and  free 
from  any  responsibility  as  he  was  bound  to  do. 

The  defendant  pleaded  "  covenants  performed,**  and  the 
statute  of   limitations  of  two  years. 

It  appeared  on  the  trial  that  the  defendant  qualified  as 
administrator  on  Scarborough's  estate,  the  7th  of  Septem- 
ber, 1840. 

The  writ  issued,  in  this  case,  the  8th  of  February,  1846. 

The  money  recovered  by  Ricks,  was  paid  by  Atkins, 
within  less  than  two  years  before  this  suit  was  brought. 

The  court  charged  the  jury  that  the  recovery  of  judg- 
ment against  Atkins,  constituted  him  a  creditor  of  Scarbo- 
rough's estate,  within  the  meaning  of  the  act  of  1789,  and 
that  if  the  plaintiff  failed  to  bring  suit  within  two  years 
after  the  rendition  of  said  judgment,  he  was  barred  by 
that  act. 

The  jury  found  for  the  defendant,  and  the  plaintiff 
appealed  to  this  court.  The  only  question  now  is,  whether 
his  Honor  erred  in  this  instruction  to  the  jury.  And  we 
think  he  did  not. 

Scarborough  was  bound  to  save  the  plaintiff  harmless 
from  any  responsibility.  But  the  rendition  of  the  judgment 
created  a  responsibility  for  that  amount; — Scarborough's 
covenant  was  then  broken,  and  he  became  instantly  debtor 
to  Atkins  for  the  amount  so  recovered. 

The  c£ises  of  Marshall  vs.  Hudson^  9  Yer.  Rep.,  62,  and 
Maxey  vs.  Carter,  10  Yer.  Rep.,  521,  are  relied  on  to  es- 
tablish, that  the  relation  of  creditor  did  not  exist,  until  the 
payment  of  the  money,  and  that  the  act  of  limitations  of 
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1789,  did  not  run  in  favor  of  the  defendant,  until  Atkins 
paid  off  the  judgment  recovered  against  him  by  Ricks. 

Those  cases  were  decided  upon  a  construction  of  the 
act  of  1809,  which  authorizes  sureties,  to  obtain  judgment 
against  the  principal  and  co-sureties.  We  do  not  think 
the  principle  of  the  cases  applicable  to  the  one  before  us. 

We  think  there  is  no  error  in  the  judgment  and  order 
that  it  be  affirmed. 


HopKiKS  vs,  Webb  and  Hats. 

The  aet  of  1801,  chap.  25,  sec.  2,  proTidee  that  conyeyances  of  land,  for  the 
purpose  of  defrauding  creditors,  or  defrauding  thoae  who  shall  purchase  such 
land,  shall  be  void  as  agains^  such  creditors  and  purchasers.  Who  is  a 
creditor  under  this  act 7  No  man  can  be  regarded  as  a  creditor  till  he  has 
established  his  claim  by  a  judgment  at  law  or  a  decree  in  equity.  Who  is  a 
purchaser?  No  one'  but  he  who  acquires  the  legal  title  by  a  valid  deed  of 
conveyance.  A  covenant  to  convey  does  not  constitute  him  a  purchaser 
authorized  to  contest  the  validity  of  a  deed  on  the  ground  of  fraud  • 

This  action  of  ejectment  was  tried  by  Judge  March- 
banks,  and  a  jury,  in  the  Circuit  Court  of  Warren,  and  a 
verdict  and  judgment  were  rendered  for  the  plaintiffs. 
The  defendant  appealed. 

F.  B.  Fogg  for  the  plaintiff  in  error. 

Thompson  for  the  defendants  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  from  the  Circuit  Court 
of  Warren  county,  in  which  the  lessors  of  the  plaintiff 
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derain  title,  through  a  deed  of  trust,  executed  by  Bennet 
Soloman  to  Richard  McGregor  trustee,  ou  the  18th  da,% 
of  August,  1840,  conveying  the  premises  in  disqpute  in  trust 
for  the  payment  of  certain  debts  therein  specified,  and  a 
deed  of  bargain  and  sale  executed  to  them  on  the  6th  day 
of  January,  1843,  by  the  trustee,  Richmond  McGregor,  made 
in  pursuance  of  the  deed  of  trust,  and  it  was  admitted  on 
the  trial,  that  Bennet  Soloman,  at  the  date  of  the  deed 
of  trust  to  Richmond  McGregor,  had  title  to  the  land  in 
dHspute,  and  that  the  defendant  Hopkins  was  in  possession 
at  the  commencement  of  the  suit. 

The  defendant  read  in  evidence  a  bond  executed  by  said 
Bennet  Soloman  to  Newton  C.  Goodlow,  bearing  date  the 
9th  day  of  September,  1840,  by  which  he,  Soloman,  for 
a  good  and  valuable  consideration,  bound  himself  to  convey 
the  same  premises,  conveyed  in  the  deed  of  trust,  by  a 
good  and  sufficient  title  to  the  said  Goodlow,  on  or  before 
the  25th  day  of  December,  1842.  And  also  a  transfer  of 
said  bond  by  Goodlow  to  him  bearing  date  on  the  4th  day 
of  February,  1841.  He  also  introduced  proof  tending  to 
show  that  the  deed  of  trust  executed  by  Soloman  to 
McGregor  was  fraudulent,  being  made  for  the  purpose  of 
hindering  and  delaying  his,  Soloman's  creditors. 

The  circuit  judge  charged  the  jury  that  if  they  should 
believe,  from  the  evidence,  that  the  defendant  Hopkins 
was  a  subsequent  purchaser,  and  should  further  believe 
that  the  deed  from  Soloman  to  McGregor  was  made 
for  the  purpose  of  hindering  and  delaying  creditors  in 
the  collection  of  their  debts,  that  then  the  deed  ^would 
be  void  as  to  the  defendant. 

There  was  a  verdict  and  judgment  for  the  plaintiff  in 
ejectment,  and  an  appeal  to  this  court,  and  it  is  now 
argued  that  the  defendafit  is  a  subsequent  purchaser,  that 
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the  deed  of  trust  was  made  to  defraud  creditors,  and  that 
it  is,  therefore,  void  as  against  the  defendant,  and  no  evi- 
dence of  title  in  the  lessors  of  the  "plaintiff. 

We  do  not  consider  it  necessary  to  enter  into  an  investi- 
gation of  the  proof  in  the  record  for  the  purpose  of 
ascertaining  whether  the  deed  of  trust,  executed  by 
Soloman  to  McGregor,  was  made  to  defraud  creditors  or 
not,  as  we  are  well  satisfied  that  the  defendant  Hopkins 
does  not  occupy  such  a  position  in  relation  to  thi3  contro- 
versy as  to  question  the  validity  of  the  deed. 

The  second  section  of  the  act  of  1801,  chap.  25,  provides, 
"that  every  gifl,  grant,  conveyance  of  land,  tenements, 
hereditaments,  goods,  or  chattels,  or  of  any  rent,  com« 
mon,  or  profit  out  of  the  same  by  writing  or  otherwise, 
and  every  bond,  suit,  judgment,  or  execution,  had  or  made 
and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile, 
to  the  intent  or  purpose,  to  delay,  hinder,  or  defraud  credi- 
tors of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties  or  forfeitures,  or  to  defraud  or  deceive 
those  who  shall  purchase  the  same  lands,  tenements  or 
hereditaments,  or  any  rent,  profit,  or  commodity  out  of 
the  same,  shall  be  henceforth  deemed  and  taken  only  as 
against  the  person  or  persons,  his,  her,  or  their  heirs,  suc- 
cessors, administrators,  or  assigns,  and  every  of  them 
upon  debts,  suits,  demands,  estates,  interests,  by  such  guile- 
ful and  covinous  devices  and  practices  as  aforesaid,  to  be 
utterly  void,  every  pretence,  color,  feigned  consideration, 
expressing  of  use  or  any  other  matter  or  thing  to  the 
contrary,  notwithstanding." 

Now  this  statute  expressly  provides,  that  such  convey- 

ance3  shall  be  utterly  void  only  as    against   the  person 

or  persons  injured  by  them,  that  is,  only  as  against  a 

creditor  or  subsequent  purchaser;  as  to  all  other  personi 
34. — VOL.  IX. 
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they  are  good  and  valid  conveyances,  and  so  it  has  always 
been  held  under  this  statute,  as  well  as  under  13th  Eliza- 
beth, which  contains  the  same  provisions.  Then  the  ques- 
tion always  presented,  whenever  an  attempt  is  made  to 
avoid  a  deed  or  other  conveyance  under  the  statute  is, 
whether  the  party  claiming  to  be  protected  by  it,  occupies 
the  relation  of  a  creditor  or  subsequent  purchaser  of  the 
vendor.  Who  is  a  creditor  ?  Who  is  a  subsequent  pur- 
chaser ?  No  man  can  be  recognized  as  a  creditor  until 
he  has  established  his  right  to  claim  in  that  character  by 
a  judgment  at  law,  or  a  decree  in  Chancery;  Chester  vs. 
Cfreerf  5  Hum.,  26,  35 ;  Williams  vs.  Tipton^  5  Humphrey's 
Rep,,  66-7. 

No  man  is  a  subsequent  purchaser  except  him  to  whom 
a  deed  of  bargain  and  sale,  or  other  conveyance  has  been 
executed  for  a  valuable  consideration — ^by  which  there  is 
conveyed  tp  him  an  estate  in  the  premises,  either  of  free- 
hold or  for  years  or  some  rent  or  profit  therein.  A  contract 
of  sale,  a  covenant  to  convey  is  no  such  sale  as  constitutes 
him  a  subsequent  purchaser.  He  must  have  a  legal  title 
such  as  he  can  enforce  at  law,  and  not  a  mere  equity,  a 
contract  to  convey,  which  a  court  of  law  looks  upon  as  a 
personal  covenant,  for  a  breach  of  which  damages  alone 
are  given. 

A  covenant  to  convey  will  no  more  constitute  one  a  sub- 
sequent purchaser  than  will  the  existence  of  a  debt,  not 
rendered  certain  by  a  judgment,  constitute  him  a  creditor. 
And  this  for  very  satisfactory  reasons,  for  as  a  man  may 
cl$iim  a  debt  which  he  may  never  be  able  to  enforce,  so 
b#  may  have  a  covenant  to  convey,  and  yet  never  obtain 
the  estate,  for  he  may  not  resort  to  a  court  of  chancery 
for  a  specific  performance,  and  if  he  do,  it  may  be  refused 
him.    In  either  case  he  cannot  be  injured,  whether  as  a 
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creditor  or  subsequent  purchaser.  For  in  the  supposed 
cases  he  would  stand  in  neither  relation* 

How  absurd  would  it  be  then  to  permit  a  man  to  invali- 
date a  deed  as  affecting  his  rights  before  he  had  any  rights 
to  be  affected  by  it,  and  when  he  might  never  occupy  a 
position  to  be  affected  by  it. 

Such  we  think  is  the  position  of  the  defendant.  He 
claims  as  assignee  of  a  covenant  to  convey,  executed  by 
Soloman  after  the  execution  of  the  deed,  which  conveyed 
the  estate  in  trust  to  McGregor.  The  legal  title  was  in 
McGregor.  The  defendant  at  most  has  nothing  but  an 
equity,  viz,  a  right  to  have  his  covenant  specifically  ex- 
ecuted by  a  court  of  chancery,  all  things  permitting.  This 
specific  execution  he  may  never  have,  and  if  he  does  not, 
the  conveyance  to  McGregor  has  not  injured  him.  His 
remedy  at  law  upon  his  bond  is  as  unembarrassed  as  if 
this  deed  had  never  been  made,  and  this  remedy  is  all  that 
can  be  regarded  by  a  court  of  law. 

We,  therefore,  think  that  the  verdict  and  judgment  of 
the  Circuit  Court  jare,  in  all  things,  correct,  and  affirm 
them. 


S34  NASHVILLE: 
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1.  LeaTe  of  the  court  is  not  necetmy  to  anthorise  the  filingr  of  a  bfll  of 
review  to  correct  erron  apparent  on  the  face  of  a  decree  in  chancery,  for 
the  institution  of  auch  proceeding  is  a  matter  of  right  and  not  of  discre- 
tion. By  the  act  of  1801.  ch.  6,  sec.  53,  a  bill  of  review  must  bo  filed 
within  three  years  after  the  rendition  of  the  decree. 

8.  A  bill  of  review  filed  on  the  ground  of  a  discovery  of  matter  since  the 
rendition  of  t|ie  decree  is  not  a  matter  of  right,  but  must  be  authorised  in 
open  court  on  an  affidavit  showing  the  nature  of  the  new  matter  and  the 
reason  why  it  was  not  produced  on  the  first  trial. 

3.  A  bill  of  review  to  correct  errors  apparent  on  the  face  of  the  decree  and 
for  the  party  to  avail  himself  of  newly  discovered  matter  may  be  joined ; 
such  joinder  is  not  multifarious,  and  if  the  bill  be  good  on  either  ground 
it  shall  be  sustained. 

This  is  a  bill  filed  by  order  of  the  chancellor,  Ridley, 
in  vacation.  A  motion  was  made  in  open  court  that 
the  bill  be  taken  ofi*  the  file.  This  motion  was  allowed, 
and  the  complainant  appealed. 

MoKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  is  a  bill  of  review  brought  to  review  and  reverse 
a  decree  rendered  in  the  Chancery  Court  at  McMinnville, 
in  favor  of  Warren  E.  Colville  and  others, '  against  the 
present  complainants  and  others,  for  supposed  errors  of 
law,  apparent  on  the  face  of  the  decree,  and  also  for 
newly  discovered  matter. 

The  decree  sought  to  be  reviewed  was  pronounced  on 
the  23rd  day  of  January,  1847 — and  near  the  expiration 
of  three  years  from  the  date  of  the  original  decree — 
upon  this  bill  of  review  being  presented  to  the  chan- 
cellor in  vacation,  he  made  an  order  that  the  Clerk  and 
Master  of  the  Chancery  Court  at  McMinnville,  should 
receive  and  file  said  bill  in  his  office,  subject,  however, 
to  all  legal  objections  to  be  made  by  the  complainants 
in  the  original  bill,  and  on  the  22nd  day  of  the  same 
month — ^being   the   last    day    of   the    period    limited  for 
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bringing  a  bill  of  review,  by  the  act  of  1801,  ch.  6, 
sec.  53 — ^said  bill  appears  to  have  been  filed  in  said 
office. 

At  the  ensuing  term  of  said  court  the  'defendants 
appeared  and  moved  to  have  the  bill  taken  off  the  file, 
upon  the  ground  that  it  could  not  be  filed  without  pre- 
vious leave  of  the  chancellor  granted  in  open  court,  and 
at  a  subsequent  term  of  this  court  this  motion  was  allow- 
ed and  the  bill  was  ordered  to  be  taken  off  the  file. 
From  which  order  the  complainant  has  prosecuted  an 
appeal  in  error  to  this  court 

In  the  shape  in  which  this  cause  comes  before  us  we 
do  not  feel  called  upon  to  look  to  the  form  or  allega- 
tions of  the  bill  with  the  view  of  ascertaining  whether 
or  not  it  is  stibject  to  the  objections,  both  as  to  form 
and  substance,  insisted  upon  by  the  counsel  of  defendants, 
except  so  far  as  may  be  incidentally  necessary  to  the 
determination  of  the  questions  of  practice  properly  raised 
upon  the  motion  made  in  the  chancery  court,  and  to 
which  alone   we  will   confine    our   consideration. 

And  first,  we  are  of  opinion  that  the  leave  given  by 
the  chancellor  in  vacation,  to  file  this  bill  of  review, 
was  wholly  unauthorised.  The  act  of  1835,  ch.  4,  sec.  12, 
taken  in  connexion  with  the  subsequent  amendatory  act 
of  the  same  session,  ch.  20,  sec.  4,  confers  upon  the 
chancellor,  in  vacation,  no  authority  to  make  an  order 
of  this  character.  The  power  is  plainly  limited  to  the 
making  of  such  ^  rules  and  orders/'  as  may  be  necessary 
to  expedite  the  preparation  of  causes  already  pending  in 
the  court,  for  a  final  hearing. 

Second ;  the  practice  of  the  court  of  chancery  in  Eng- 
land, as  respects  the  filing  of  a  bill  of  review,  remains 
unchanged  in  this  State.    Here,  as  there,  a  bill  of  review 
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for  errors  of  law  apparent  on  the  face  of  the  decree, 
may  be  brought  as  a  matter  of  right.  In  such  case 
leave  of  the  court  is  not  necessary.  But  by  the  act  of 
1801,  ch.  6,  sec.  53,  the  bill  must  be  filed  within  three 
years  from  the  time  the  original  decree  was  pronounced ; 
and  after  the  lapse  of  that  period,  no  bill  of  review 
shall  be  brought  or  motion  made  therefor,  except  in  cases 
of  infancy,  coverture,  &c.  But  a  bill  of  review,  brought 
upon  the  discovery  of  new  evidence,  is  not  a  matter  of 
right,  and  cannot  be  filed  on  this  ground,  without  leave 
of  the  court  first  obtained ;  which  leave  must  be  granted 
in .  open  court,  upon  an  affidavit,  showing  that  the 
new  matter  could  not  be  produced  or  used  by  the  party 
claiming  the  benefit  of  it  in  the  original  cause*  The 
affidavit  must  also  state  the  nature  of  the  new  matter, 
in  order  that  the  court  may  exercise  its  judgment  upon 
its  relevancy  and  materiality.  Stor/s  Eq.  PL  sec.  412. 
Second,  we  are  of  opinion,  that  a  bill  of  review  may 

be  brought  for  errors  of  law  apparent  on  the  face  of  the 
decree,  and  also  for  newly  discovered  matter,  and  that  the 
joinder  of  both  grounds  in  the  same  bill  does  constitute 
the  objection  of  multifariousness.  Cases  may  well  be 
supposed  and  indeed  do  sometimes  occur,  where  both 
grounds  exist,  and  where  upon  the  clearest  principles  of 
equity,  the  complainant  may  be  entitled  to  the  reversal 
of  one  part  of  the  decree  for  error  of  law  apparent  on 
the  face  thereof;  and  of  another  part,  because  of  newly 
discovered  evidence — shall  the  party  in  such  case  be 
put  to  his  election  and  forced  to  abandon  one  or  other 
of  these  grounds,  where  his  right  to  relief  upon  both  is 
equally  clear?  or  shall  he  be  compelled  to  bring  two 
seperate  suits  in  the  same  tribunal  against  the  same  par- 
ties and  for  the  correction  of  errors  in  one  entire  decree  T 
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In  the  absence  of  positive  authority,  sanctioned  by  long 
and  uniform  practice,  we  cannot  yield  our  assent  to  a 
proposition  so  repugnant  to  the  principles  and  practice 
of  a  court  of  equity.  To  do  so,  we  think,  would  be  to 
fall  into  an  error  the  opposite  of  multifariousness,  that 
is,  in  the  language  of  Mr.  Story  (Eq.  PL  sec.  287,)  ''an 
undue  divisibility  or  splitting  up  a  cause  of  action,  thus 
multiplying  subjects  of  litigation," — a  fault  in  pleading 
still  more  to  be  avoided  than  multifariousness,  in  tha 
view  of  a  court  of  equity. 

Fourth:  if  a  bill  of  review  uniting  both  the  grounds  of 
errors  of  law  and  newly  discovered  matter  is  so  radi<;^lj[y 
defective  in  its  form  that  it  cannot  be  maintained  upon 
one  of  the  grounds,  or  if  it  has  even  been  irregularly  and 
improperly  filed,  upon  one  of  the  grounds,  it  does  not  by 
any  means  follow  that  it  may  not  be  maintained  upon 
the  other  ground.  The  bill  may  be  regularly  filed,  and 
the  complainant  entitled  to  relief  upon  one  ground,  and 
it  may  be  irregularly  filed  upon  the  other,  so  that  upon 
the  latter  ground  he  would  be  entitled  to  no  relief. 
But  a  demurrer  in  such  case  would  not  hold  to  the 
whole  bill ;  when  it  is  well  taken  to  a  part  only,  it  will 
not  be  allowed  even  as  to  the  part  of  the  bill  which  is 
demurrable.  It  cannot  be  good  as  to  part  and  bad  as  to 
the  rest,  and  must  stand  or  fall  together.  Story's  Eq.  PU 
see.  443.  And  we  think  a  motion  ^o  take  a  bill  ofiT  the 
file,  if  that  were  admitted  to  be  the  proper  practice, 
should  not  be  allowed  to  have  a  difierent  or  greater 
efiect.  If  the  bill  was  regularly  filed  upon  one  ground 
such  motion  should  be  disallowed. 

It  follows,  therefore,  that  in  our  opinion  the  Chancellor 
erred  in  this  case,  in  allowing  the  motion  to  take  the 
bill  from  the  file. 
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The  Chancellor  ought  to  have  refused  the  motion  leav- 
ing the  defendants  to  avail  themselves  of  the  objection 
in  some  mode  more  consonant  to  the  course  and  practice 
of  a  court  of  equity. 

Perhaps  it  would  have  been  proper  for  the  chancellor  to 
have  ordered  so  much  of  the  bill  as  sought  a  review  upon 
the  ground  of  newly  discovered  matter,  to  be  struck  out. 

The  order  of  the  Chancellor  will  be  re  versed,  and  the 
cause  be  remanded  and  reinstated  upon  the  docket  so 
far  as  the  bill  seeks  a  review  for  errors  of  law  upon 
the  face  of  the  decree,  leaving  it  open  for  the  defendants 
to  avail  themselves  of  all  proper  objections  to  this  part 
of  the  bill,  either  in  matters  of  form  or  substance,  and 
the  remaining  portion  thereof  will  be  treated  as  irregu- 
larly and  improperly  filed,  and  should  be  struck  out. 


A.  &  G.  GooDLOE  vs,  WflrrB**  adnCr. 

A  warranty  that  a  negro,  who  was  entitled  to  hia  freedom  waa  *'a  alare  for 
life,"  is  broken  as  soon  as  made  and  the  warrantee  is  forthwith  entitled 
to  an  action  for  damages  for  breach  thereof. 

White  sold  a  negro  to  A.  &  G*  Goodloe,  and  executed  a 
warranty  that  the  negro  sold  was  a  slave  for  life.  The 
negro  brought  suit  for  his  freedom  and  recovered  it ; 
whereupon  this  action  on  the  case  was  brought  against 
the  administrator  of  White.  The  defendant  pleaded  the 
general    statute  of   limitations  and  the  statute  for   the 
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protection  of  dead  men's  estates.  Dillahunty,  J.  charged 
the  jury  that  the  warranty  was  broken  as  soon  as  exe- 
cuted and  the  statutes  began  to  run  from  the  date  of 
the  making  of  the  warranty.  There  was  a  verdict  and 
judgment  for  the  defendant.    The  plaintiffs  appealed. 

N.  S,  Broum,  for  the  plaintiffs. 

The  main^  question  in  this '  case,  is,  as  to  the  applica- 
tion of  the  statutes  of  limitation  to  the  plaintiffs'  claim. 
If  the  statute  of  three  years  began  to  run  from  the  time 
of  the  execution  of  the  bill  of  sale,  then  I  admit  the 
plaintiffs  are  barred.  But  I  insist  that  no  cause  of  action 
occurred  until  the  slave  recovered  his  freedom  in  Octo- 
ber, 1843,  and  the  plaintiffs'  eviction — and  before  the 
expiration  of  three  years  from  that  period  suit  was  com- 
menced. Can  it  be  said  that  a  cause  of  action  had 
occurred  before  the  judgment  of  the  court,  pronouncing 
the  slave  a  freeman  ?  And  if  the  plaintiff  had  commenc- 
ed this  suit  at  any  time  before  the  suit  for  freedom, 
would  they  not  have  been  repelled  by  the  plea,  that  the 
freedom  of  the  slave  had  never  been  established  by  the 
judgment  of  any  court,  and  that  thoy  still  held  him  as  a 
slave  ? 

The  presumption  existed  at  the  time  of  the  sale, 
that  the  negro  was  a  slave;  such  presumption  arose 
frotn  his  color  and  from  the  fact  that  defendant's  intes- 
tate, used  him  and  sold  him  as  a  slave,  and  until 
the  contrary  was  established,  there  could  be  no  breach 
of  the  warranty  and  no  cause  of  action.  Caplinger  vs. 
Vaden,  5  Hum.  629;  9  Yer.  57. 

The  interpretation  applied  by  the  court  below  to  the 
clause  of  warranty  in  the  bill  of  sale,  is  too  restricted. 
It    ought   not  to   be    confined  alone  to    the  time  of  its 
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execution,  but  to  look  rather  to  any  recovery  of  freedom 
by  the  negro  upon  grounds  then  existing.  Whether  he 
was  a  slave  or  not,  is  a  question  different  from  that  of 
soundness  and  subject  to  different  tests;  an  unsound- 
ness might  proceed  from  causes  subsequently  arising,  so 
the'  rule  to  be  applied  to  it  demands  greater  strictness. 
But  as  the  civil  rights  of  the  negro  are  continuous,  the 
one  way  or  the  other,  determinable  only  by  judicial 
inquiry,  and  until  then  there  can  be  no  change  of 
ownership  or  of  possession,  so  until  such  decision  and 
eviction  there  can  be  no  breach  of  the  warranty.  If  this 
distinction  is  well  founded,  the  charge  of  the  court  below 
was  erroneous  and  the  judgment  should  be  reversed* 

Wright,  for  the  defendant. 

All  the  covenants  in  the  bill  of  sale,  except  the  last, 
are  in  the  present  tense — ^relate  to  things  present — ^to 
the  present  condition  of  the  negro,  in  body  and  mind — 
that  he  is  sound,  a  slave  for  life,  and  the  title  good.  If 
any  of  these  things  were  false  at  the  time,  there  was 
an  instantaneous  breach  and  cause  of  action  and  the 
statute  run  at  once.  Scott  et.  aL  vs.  Scott,  AinCr,  2  Mar. 
Rep.  217;  Payne  vs,  Radden,  4  Bibb  R.  304;  Lockwood 
vs.  Sterdevant,  6  Conn.  R.  373,  (1  Conn.  R.  second  series 
373;)  Hamilton  vs.  Wilson,  4  John.  R.  72;  Hatch  vs. 
Barr,  1  Hammond's  Ohio  Rep.  390 ;  Davis  vs.  Lymon  et. 
aL,  6  Conn.  R.  249,  ( 1  Conn.  R.  second  series,  249 ; ) 
14  John.  R.  248 ;  4  Hum.  R.  66.  These  covenants  are 
like  the  covenants  of  **  seisin"  "power  and  right  to  con- 
vey" "free  of  encumbrances"  &c.,  used  in  the  sale  of 
real  estate,  and  if  untrue  there  is  an  instant  breach  and 
cause  of  action.  It  is  the  sense  and  intention  of  the 
parties  as  evinced  in  the  covenants  that  we  are  to  look 
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at.  6  Conn.  R.  249 — ^252.  As  the  court  held  in  Hatch 
vs.  JBarr,  1  Ham.  O.  Rep.  and  other  cases,  **  the  common 
covenant  of  general  warranty  is  in  the  future— ^-that  the 
grantor  will  warrant  and  defend  the  title."  It  is,  in 
effect,  only  for  quiet  enjoyment  and  relates  only  to  the 
possession,  and  there  is  no  breach  of  the  warranty  or 
cause  of  action  till  eviction.  Martin  and  Yer.  Rep.  48, 
58-61 ;  1  Sug.  Vend.  606-607  and  note,  and  2  do.  93. 
The  same  rble  applies  to  personal,  as  to  real  property. 
It  is  the  intention  of  the  parties  which  governs.  The 
only  covenant  there  in  the  future  is  the  last  ''and  will 
defend  the  same  against  all  others."  This  may  be  so, 
but  there  is  no  breach  assigned  upon  it.  The  case 
of  Caplinger  vs.  Vaden^  AdnCr^  5  Hum.  R.  629,  is  not 
at  all  like  the  present,  and  the  rule  there  cannot  govern 
here.  That  was  evidently  the  covenant  of  general  war- 
ranty and  was  in  the  future. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

The  intestate,  Benton  R.  White,  sold  a  negro  man 
named'  Augustus,  to  the  plaintiffs  for  the  sum  of  six 
hundred  dollars,  and  executed  to  them  a  bill  of  sale 
without  seal,  bearing  date  the  17th  of  April,  1833,  in 
-which  is  contained  a  warranty  that  the  negro  wa^  a 
slave  for  life.  On  the  17th  day  of  June,  1846,  tlie  plain- 
tiffs brought  an  action  on  the  case  for  a  breach  of  this 
warranty  against  the  defendant  as  administrator  of 
White;  to  which  he  has  pleaded  in  bar  the  several 
statutes  providing  for  the  limitations  of  actions,  as 
well  thos^  made  for  the  protection  of  executorsand 
administrators,  as  those  for  the  limitation  of  actions, 
generally.  Whether  these  statutes,  or  any  of  them,  con- 
stitute a  defence  to  this  action,  depends  upon  the  period 
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of  time  at  which  the  law  holds  this  contract  of  war- 
ranty to  have  been  broken.  If  it  were  broken  as  soon 
as  made,  the  defendant  is  protected  by  the  statute  of 
limitations,  but  if  it  were  not  broken  until  the  slaye 
asserted  successfully    his    right    to    freedom,   he  is  not. 

We  hold,  upon  principle  and  authorty,  that  the  con- 
tract of  warranty  was  broken  as  soon  as  it  was  executed, 
and  that  the  plaintiffs  might  have  had  their  action  there- 
on *at  once,  and  could  have  effected  a  recovery  upon 
proof  that  the  negro  was  a  freeman.  The  warranty  is 
in  the  present  tense,  that  the  negro  is  a  slave  for  life ; 
no  eviction,  if  such  a  use  of  the  term  is  allowable, 
is  necessary  to  give  a  cause  of  action  upon  such  a 
contract  of  warranty,  it  partakes  of  the  nature  of  a  cov- 
enant of  seisin  as  to  real  estate;  which  has  always 
been  held  to  be  broken  as  soon  as  made,  and  without 
eviction. 

Why  should  the  vendee  be  compelled  to  wait  for  the 
negro  to  assert  his  freedom  before  he  can  bring  suit  upon 
his  warranty?  It  is  a  crime  to  keep  him  in  slavery 
after  he  is  ascertained  to  be  free.  It  becomes  his  duty 
both  in  law  and  morals,  in  such  event,  immediately  to 
discharge  him  from  servitude,  and  seek  his  redress  against 
his  vendor;  and,  unquestionably,  he  may  do  so.  Then 
his  right  of  action  accrues  immediately.  The  statute  of 
limitations  commences  running  immediately,  and  it  runs 
on,  effectuating  a  bar  to  the  right  of  action,  in  the  time 
prescribed  by  statute. 

It  may  be  the  misfortune  of  the  vendee  not  to  ascer- 
tain the  fact  of  the  slave's  freedom  in  time  to  prevent 
the  operation  of  the  statute  of  limitations,  upon  his  right 
of  action  upon  his  warranty,  but  that  cannot  alter  the 
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law.    4  John.  Rep.  72 ;    14  John.  Rep.  248 ;    Mar.  Rep. 
217 ;  4  Bibb  R.  304 ;  Conn.  Rep.  373 ;  4  Hum.  66. 

We,   therefore,    affirm    the  judgment    of   the    Circuit 
Court. 


McNauit  vs.  Paine. 

McNaiiy  conyeyed  land  to  Baxter,  Ewingr,  and  Hicks,  and  they  ezecatod  ■ 
cOTenant  to  McNairy  not  to  establish  a  wharf  on  the  premises,  and  that  if 
wharfage  should  be  received,  McNairy  should  be  entitled  to  it  Baxter,  Hicks, 
and  Ewing  sold  to  Vanlier;  Vanlier  rented  the  premises  to  Paine,  who  es- 
tablished a  wharf  and  received  wharfage.  McNairy  sued  for  use  and  occupa- 
tion. The  law,  on  the  above  facts,  is  held  to  be,  that  the  transfer  of  the  legal 
title  to  Baxter,  Ewing,  and  Hicks,  carried  with  it  the  right  to  establish  a 
wharf;  and  that  that  right  could  only  be  restored  to  McNairy  by  a  scaled  in- 
fltmment,  containing  words  operative  in  a  deed  of  bargain  and  sale ;  that  the 
covenant  not  to  establish  a  wharf,  and  that  all  wharfage  received  should  be- 
long to  McNairy,  did  not  vest  in  McNairy  any  interest  in  the  land,  either  cor 
poreal,  or  Incorporeal,  upon  which  an  action  for  use  and  occupation  would  He, 
and  that  such  covenant  was  only  binding  on  the  obligors^  and  their  personal 
repreflbntatives. 

Assumpsit  for  use  and  occupation.  Plea,  non-assumpsitr 
Verdict  and  judgment  for  defendant ;  Maney,  judge,  pre- 
siding.   Plaintiff  appealed. 

Meigs^  for  the  plaintiff. 

A.  Ewingf  for  the  defendant. 

TuBLET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  the  plaintiff 
against  the  defendant,  to  recover  damages  for  the  use  and 
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occupation  of  a  wharf  on  the  Cumberland  rivert  and  the 
following  facts  are  agreed  upon  as  constituting  the  ground 
upon  which  this  recovery  is  asked. 

Nathaniel  A.  McNairy  and  wife  were  seized  in  fee  of 
the  land,  upon  which  the  wharf  is  erected,  which  they, 
by  a  deed  of  bargain  and  sale,  duly  executed  and  recorded, 
did,  on  the  18th  day  of  March,  in  the  year  1834,  convey 
in  fee  simple  to  Robert  Baxter,  Edward  D.  Hicks,  and 
Henry  Ewing,  with  all  and  singular,  the  rights,  profits, 
privileges,  hereditaments,  and  appurtenances  belonging  to 
the  same.  At  the  same  time  Robert  Baxter,  Edward  D. 
Hicks,  ar^d  Henry  Ewing  executed  a  bond  to  the  said 
Nathaniel  A.  McNairy,  in  a  penalty  of  one  thousand  dollars 
upon  conditions  in  the  words  and  figures  following,  viz : 

"  The  conditions  of  the  above  obligation  are  such,  that 
whereas  the  said  Baxter,  Hicks,  and  Ewing  have  this, 
day  covenanted  and  agreed  to  and  with  the  said  Nathan- 
iel A.  McNairy,  that  they  will  not  permit  any  raft,  boat, 
or  other  water  craft  whatever  to  land  on  their  ground, 
or  at  any  wharf  which  they  may  construct  on  their  ground, 
except  such  as  are  laden  for  their  benefit,  or  purchased 
for  their  use,  or  loaded  or  unloaded  on  their  account,  or 
with  materials  in  which  they  are  interested,  and  that  if 
jany  other  person  shall  land  on  said  Baxter,  Hicks,  and 
Ewing's  ground,  said  McNairy  shall  be  entitled  to  the 
wharfage,  and  that  they  will  be  subject  to  the  usual  rates 
of  landing  water  crafts  at  the  mouth  of  the  tanyard  branch, 
or  up  it  on  their  line  and  said  McNairy's,  so  as  not  to 
exclusively  occupy  the  same,  and  that  they  will  not  pre- 
vent the  owners  of  boats  or  rafts  from  fastening  to  the 
ground  this  day  conveyed  by  said  McNairy  and  wife  to 
said  Baxter,  Hicks,  and  Ewing,  up  the  river  bank  above 
the  point  in  the  eddy;  provided,  the  owners  of  said  boats 
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and  rafts  do  not  injure,  destroy,  or  interfere  with  the  use 
of  said  ground  by  said  Baxter,  Hicks,  and  Ewing.  The 
object  of  this  agreement  is,  that  said  Baxter,  Hicks,  and 
Ewing  may  use  their  ground  and  wharf  for  their  own 
use,  benefit,  and  accommodation,  but  shall  not  interfere 
with  said  McNairy^s  wharf,  by  erecting  a  public  or  private 
wharf  for  the  purpose  of  purchasing  the  contents  of  rafts, 
boats,  or  other  craft  for  speculation,  except  such  as  are 
necessary  to  carry  on  the  manufactory  now  about  to  be 
established  by  the  said  Baxter,  Hicks,  and  Ewing." 

This  covenant  was  registered  in  Davidson  county  on 
the  11th  day  of  April,  1838.  On  the  31st  day  of  May, 
1844,  Baxter,  Hicks,  and  Ewing  conveyed  in  fee  simple 
all  the  property  held  by  them  under  the  aforesaid  deed 
of  McNairy  and  wife  to  Anthony  Vanlier,  and  defendant, 
Albert  6.  Payne,  claiming  under  Vanlier,  took  possession 
of  the  said  wharf,  and  occupied  the  same  to  the  exclusion 
of  the  plaintiJSf  McNairy,  for  the  space  of  eighteen  months, 
the  same  being  of  the  monthly  valae  of  six  dollars  and 
twenty-five  cents. 

The  manufactory  mentioned  in  the  covenant  has  been 
long  since  discontinued,  and  the  fixtures  thereof  removed, 
and  the  defelidant  did  not  use  the  wharf  before  or  since 
this  action  was  commenced  for  any  purpose  connected 
with  said  manufactory,  but  for  his  own  private  purposes, 
paying  rent  to  the  said  Vanlier  therefor.  And  it  is  agreed 
that  if,  upon  these  facts,  the  law  is  with  the  plaintiff,  and^ 
he  is  the  owner  of  the  wharf,  and  Vanlier,  as  the  assignee 
of  Baxter,  Hicks,  and  Ewing,  is  only  entitled  to  an  ease- 
ment therein,  for  the  use  of  said  manufactory,  or  if  the 
plaintiff  is  entitled  to  the  joint  use  of  the  wharf  with 
Vanlier,  and  Vanlier  is  particular  owner,  with  the  right 
to  use,  for  his  own  purposes,  but  not  otherwise,  then  judg- 
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ment  is  to  be  entered  upon  the  first  supposition,  for  one 
hundred  and  twelve  dollars  and  fifty  cents,  and  on  the 
second  for  one  hundred  dollars*  in  favor  of  the  plaintiff, 
and  if  the  law  is  with  the  defendant  upon  these  facts, 
then  judgment  is  to  be  entered  for  him. 

Upon  this  statement  of  facts,  it  becomes  necessary  for 
us  now  to  declare  what  are  the  rights  of  these  contending 
parties,  under  the  legal  construction  of  the  deed^  of  bar- 
gain and  sale  from  McNairy  and  wife  to  Baxter,  Hicks, 
and  Ewing,  executed  on  the  18th  day  of  March,  1844, 
and  the  deed  of  covenant  executed  by  Baxter,  Hicks,  and 
Ewing  to  Nathaniel  A.  McNairy  at  the  same  time. 

There  is  really  no  difficulty  in  giving  the  legal  con- 
struction of  these  instruments.  The  deed  of  bargain 
and  sale  conveyed  to  the  vendees  the  land  with  all  its 
hereditaments,  corporeal  and  incorporeal,  embracing 
the  right  to  the  use  of  the  wharf,  which,  is  the  sub- 
ject matter  of  this  controversy,  without  restriction  and 
without  reservation  on  the  part  of  the  vendors.  The 
deed  of  covenant  is  a  personal  one,  not  touching  the  land, 
and  of  no  obligatory  force  upon  any  one  except  the  obli- 
gors, Baxter,  Hicks,  and  Ewing,  and  their  personal  repre- 
sentatives, and  creates  no  charge  upon  Anthony  Vanlier, 
the  vendee  of  the  premises,  from  Baxter,  Hicks,  and 
Ewing. 

,  We  think  it  will  not  be  difficult,  by  a  few  arguments  to 
demonstrate  these  propositions.  That  there  is  no  reserva- 
tion of  any  right  of  wharfage  on  the  part  of  the  vendors 
in  the  deed  will  not  be  controverted,  and  that  the  deed  of 
covenant  creates  no  such  reservation  is,  to  our  minds, 
equally  obvious. 

Preliminary  to  the  general  discussion  of  this  question, 
it  is  to  be  observed  that  the  deed  of  bargain  and  sale  is 
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executed  by  Nathaniel  A.  McNairy  and  wife,  the  land 
being  of  the  estate  of  his  wife ;  and  the  covenant  is  exe- 
cuted to  Nathaniel  A.  McNairy  alone,  and  for  his  sole 
*  benefit.  If  it  had  been  designed  that  the  reservation  of 
the  right  to  use  the  wharf  as  an  easement  out  of  the  land 
sold,  was  to  be  retained  for  all  purposes  except  those 
specified  in  the  deed  of  covenant  as  pertaining  to  the 
vendees  in  the  deed,  it  would  seem  that  this  reservatioa 
should  have  been  in  the  name  of  and  for  the  benefit  of 
both  husband  and  wife,  and  not  to  the  exclusion  of  the  wife. 
But  we  do  not  think  that  there  is  any  thing  conclusive  in 
this,  for  it  is  unquestionable,  that  after  the  sale  to  Baxter, 
Hicks,  and  Ewing,  McNairy  might  have  bargained  with 
them  in  his  own  individual  right  for  this  covenant,  and  this 
circumstance  is  only  alluded  to,  from  the  fact,  that  the  deed 
of  bargain  and  sale,  and  the  deed  of  covenant  constituted 
one  transaction,  having  been  made  and  entered  into  at  the 
same  time;  and  as  evidence  worthy  of  consideration, 
tending  to  show  that  if  the  design  had  been  to  create 
by  the  deed  of  covenant  a  reservation  of  this  easement, 
it  would  have  been  created  in  the  name  of  both  the  husband 
and  wife.. 

The  easement  claimed  by  the  plaintiff  in  this  land,  is  an 
incorporeal  hereditament — it  is  the  right  to  enter  upon  the 
premises  and  have  and  receive  all  wharfage,  legally 
demandable  from  all  other  persons  using  the  wharf,  except 
Baxter,  Hicks,  aod  Ewing,  and  diminishes  their  right  in 
the  use  of  the  wharf  sold  to  them  to  a  mere  right  of 
receiving  such  things  as  might  be  necessary  for  carrying  on 
the  contemplated  manufactory,  and  sending  off  the  articles 
manufactured 

If  such  had  been  the  design,  the  sensible  and  rational 

mode  of  afiecting  it,  would  have  been  to  havo  granted 
35. — VOL.  IX. 


538  NASHVILLE: 

[McNairy  «f.  V^mt  ] 

this  right  of  way  to  JBaxter,  Hicks,  and  Ewing,  and  re- 
tained the  legal  title  for  all  other  purposes.  Baxter,  Hicks, 
and  Ewing  would  then  have  been  entitled  to  this  easement 
or  incorporeal  hereditament,  and  McNairy  and  wife  to  the 
corporeal  hereditament,  with  all  other  incorporeal  heredit- 
aments thereto  belonging.  But  the  deed  of  conveyance, 
without  reservation,  has  shifted  the  position  of  these  parties, 
and  it  is  Baxter,  Hicks,  and  Ewing  who  have  obtained 
the  corporeal  hereditament  and  to  McNairy  is  left  the 
incorporeal.  Now  it  is  a  well  settled  principle  of  law, 
that  an  incorporeal  hereditament  is  a  legal  estate  in  land, 
which  may  pass  by  descent  and  by  devise  and  by  sale ;  it, 
therefore,  must  be  created  in  a  legal  manner ;  that  is,  by 
grant. 

^  Grants,  concessiones;  the  regular  method  by  the  common 
law  of  transferring  the  property  of  incorporeal  heredita- 
ments, or  such  things  whereof  no  livery  can  be  had.  For 
which  reason  all  corporeal  hereditaments,  as  lands  and 
houses  are  said  to  lie  in  livery,  and  th^  others  as  advowsons, 
commons,  rents,  reversions,  &c.,  to  lie  in  grant.  And  the 
reason  is  given  by  Bracton;  Hraditio  (or  livery)  nihil 
aliud  esty  quam  rei  corporalis  de  persona  in  personam  de 
manu  in  manum  translatio  aut  in  possessionem  inductio ;  sed 
res  incorporaleSt  quae  sunt  ipsum  jus  rei  vel  corpori 
inhaerenSy  traditionem  non  patiuntur^  These  pass,  therefore, 
merely  by  the  delivery  of  the  deed.  And  signiores  in  or 
reversions  of  land,  such  grants,  together  with  the  attorn- 
ment of  the  tenant,  (while  attornments  were  necessary) 

were  held  to  be  of  equal  notoriety  with,  and  therefore 

« 

equivalent  to  a  feoffment,  and  livery  of  lands  in  imme« 
diate  possession. 

It,  therefore,  differs  but  little  from  a  feoffment,  except 
in  its  subject   matter,  for  the  operative    words   therein 
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commonly   used,    are   dedi  et  concessit  have  given    and 
granted."    Black.  Com.,  Grant,  2d  vol.,  Chitty's  ed.,  317. 

It  is  thus  shown,  that  to  convey  an  incorporeal  heredit- 
ament a  grant  is  necessary;  and  that  this  grant  must 
contain  operative  words,  that  is,  words  sufficient  to  convey 
the  estate,  and  that  those  conunonly  used  are  dedi  et 
concessi ;  the  operative  words  of  a  deed  of  feofiment,  or  of 
bargain  and  bale. 

Incorporeal  hereditaments,  not  passing  by  livery  and 
seisin,  but  by  grant,  the  delivery  of  which  comes  in  the 
place  of  livery  and  seisin,  it  necessarily  follows  that  such 
hereditaments  could  never  pass  by  parol  even  before 
the  statute  of  Charles  the  2d,  the  statute  of  frauds  and 
perjuries,  but  only  by  a  grant  in  writing  sealed  by  the 
party  making  it,  and  containing  words  apt  and  proper  to 
paas  the  estate  intended  by  the  grant.  And  want  of 
sufficient,  operative  words  to  convey  the  hereditament 
whether  it  be  corporeal  or  incorporeal,  invalidates  the 
deed  in  the  one  case  and  the  grant  in  the  other.  This 
view  of  the  case  is  conclusive  upon  the  rights  of  the  parties. 

The  interest  claimed  by  the  plaintiff,  in  the  premises, 
in  dispute,  is  an  incorporeal  hereditament,  if  it  be  any- 
thing, and  we  look  in  vain  in  the  deed  of  covenant  for 
operative  words  to  convey  it;  there  are  none  such.  Here 
we  might  safely  rest  this  case*  But  we  think  proper 
further  to  confirm  our  view  of  this  covenant,  on  the  part 
of  Hicks,  Baxter,  and  Ewing  being  a  personal  one,  not 
touching  the  land  sold  and  conveyed  to  them,  to  examine 
its  form  and  nature,  and  the  objects  intended  to  be  secured 
by  it* 

Then,  in  the  first  place,  it  is  a  covenant  in  the  usual 
form,  by  which  the  covenantors  acknowledge  themselves 
to  l)e  held  aad  firmly  bound  unto  Nathaniel  A.  McNairy 
in  the  sum  of  one  thousand  dollars,  for  the  payment  of 
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which  they  bind  themselves,  their  heirs,  execntors,  and 
administrators. 

2.  The  covenant  is  to  be  void  upon  conditions.  What 
are  these  conditions?  That  they  will  not  permit  any 
raft,  boat,  or  other  water  craft  whatever  to  land  on  their 
ground,  or  at  any  wharf  which  they  may  construct  on 
their  ground,  except  such  as  are  laden  for  their  benefit, 
owned  by  them,  or  purchased  for  their  use,  or  loaded  or 
unloaded  on  their  account,  or  with  materials  in  which 
they  are  interested,  and  that  if  any  other  persons  should  land 
on  said  Baxter's,  Hicks',  and  Swing's  land,  said  McNairy 
shall  be  entitled  to  wharfi^e,  and  that  they  will  be  subject 
to  the  usual  rates  of  landing  water  crafts  at  the  mouth 
of  the  tanyard  branch,  or  up  it  on  their  line  and  said 
McNairy's  and  that  they  will  not  prevent  owners  of  boats 
or  rafts  from  fastening  to  the  ground,  this  ddy  conveyed 
to  them  by  McNairy  9iid  wife  upon  the  river  bank,  pro- 
vided the  owners  of  aaid  boats  or  rafts  do  not  iivjure, 
destroy,  or  interfere  with  the  use  of  said  Baxter,  Hicks, 
and  Ewing.  The  object  of  this  agreement  being,  that 
Baxter,  Hicks,  and  Ewing  may  use  their  ground  and  wharf, 
for  their  own  use  and  benefit  and  adcommodation,  but  still 
shall  not  interfere  with  said  McNairy's  wharf,  by  erecting 
a  public  or  private  wharf,  for  the  purpose  of  receiving 
wharfage  on  any  part  of  this  ground,  for  the  purpose  of 
purchasing  the  contents  of  rafts,  boats,  or  other  water  craft 
jGor  speculation,  except  such  as  are  necessary  to  carry  on 
the  manufactory  now  about  to  be  erected  by  said  Baxter, 
Hicks,  and  Ewing. 

These  conditions  are  somewhat  loosely  and  obscurely 
worded,  but  we  readily  gather  from  them  that  the  object 
of  Baxter,  Hicks,  and  Ewing,  in  buying  from  McNairy 
and  wife  the  land  upon  which  is  constructed  the  wharf. 
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the  subject  matter  of  tliis  contro^i^rsyy  were  iriainly,  if 
not  exclusively  induced  by  the  desire  of  having  a  suitable 
wharf  for  the  convenience  of  the  iron  nianufactor}%  they 
were  about  to  establish ;  that  they  had  no  object  or  desire  to 
become  general  wharfingers;  that  McNairy  owned  a 
wharf  or  a  piece  of  land,  adjoining  the  land  sold  by 
himself  and  wife  to  BeUtter,  Hicks,  and  Ewing ;  that  he 
was  fearful  they  might  erect  a  wharf  on  the  land  sold  to- 
him  and  become  general  wharfingers,  to  the  great  detri- 
ment of  his  wharfing  business,  as  previously  carried  on  by 
him ;  and  that  he  was  desirous  of  having  security  against 
this,  and  that  they  were  willing  to  give  it  to  him,  which  - 
they  did  in  the  shape  of  this  bond,  by  which  they  bound 
themselves  in  the  penalty  of  One  thousand  dollars  not  to 
do  aAy  thing  themselves,  or  to  prevent  others  from  doing  any 
thing  at  the  wharf  which  they  were  about  to  establish  " 
for  their  own  private  use,  which  might  injure  his  business 
as  a  general ,  wharfinger  at  his  previously  erected  wharf. 

With  this  security  he  was  contented  and  did  not  ask 
for  any  interest  or  estate  in  the  land  corporeal  or  incor- 
poreal, as  the  meanfii.  of  making  it  more  perfect.  He 
was  satisfied  with  the  personal  liability  of  Baxter,  Hicks, 
and  Ewing. 

If  they  violated  the  condition  or  conditions  of  their  cove- 
nant, what  was  plaintifi^'s  remedy?  An  entry  upon  the 
land  and  seizure  of  the  wharf;  an  action  on  its  case  for 
the  use  and  occupation,  which  implies  a  right  to  its  pos- 
session? Surely  not.  Bat  only  an  action  of  covenant 
upon  the  penalty  of  the  bond  as  in  other  cases  of  personal 
covenants  with  conditions. 

Then,  from  this  view  of  the  case,  it  clearly  follows,  that 
Yanlier,  the '  vendee  of  this  wharf,  from  Baxter,  Hicks, 
and  Ewing  by  a  deed  of  bargain  and  sale  in  fee  simple, 


•• 
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is  in  no  Vay  affected  by  this  covenant  of  Baxter,  Hicks, 
and  Ewing,  and  that  it  constitutes  no  let  or  hindrance  to 
his  enjoyment  of  his  estate  in  the  premises  to  the  fullest 
extent  that  his  title  in  fee  gives,  and  that  his  lessee^ 
Albert  G.  Payne,  is  not  liable  to  this  action. 

Judgment    will,  therefore,  be  entered   upon   the  case 
agreed  for  the  defepdant  for  cost. 


Reams  vs.  McNail  ei,  als. 

1.  An  officer  is  not  bound  to  execute  Totd  process,  and  no  motion  lies  agafnst 
bim  if  he  do  not  return  it  according  to  law.  The  law  is  different,  however, 
as  to  prooesB  which  is  irregular,  as  where  thestayor  of  execution  was  irregu- 
larly received,  but  the  stayor  submits  to  the  execution  and  does  not  contest 
Its  validity.  This  is  an  irregularity  which  the  officer  has  no  right  to  inqnirv 
Into;  he  was  bound  to  execute  the  process.  If  he  executed  it,  U  woold 
protect  him;  if  he  did  not,  a  motion  would  lie  against  him. 

3.  An  execution  issued  against  the  principal  defendant  who  was  dead,  and 
against  the  stayor.  The  execution  was  regular  against  the  stayor  and 
his  property  wab  liable,  without  revlvo;  against  the  representaUve  of  tho 
principal  debtor. 

This  motion  was  tried  by  Judge  Maney  in  the  Circuit 
Court  of  Williamson,  and  judgment  rendered  for  the 
defendant.    The  plaintiff  appealed. 

Campbellf  for  tKe  plaintiff. 

Alexander^  for  the  defendant. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 
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This  is  a  motion  for  judgment  against  fi  constable, 
under  the  act  of  1833,  ch.  17,  sec.  4,  for  failing  to  return 
an  execution  issued  by  a  justice  of  the  peace.  The 
defence  is,  that  the  execution  is  not  merely  voidable,  but 
absolutely  void. 

From  the  statement  of  facts  in  the  record,  agreed  upon 
by  the  parties,  it  appears  that  on  the  26th  day  of  May, 
1847,  Reams  recovered  judgment  before  a  justice  against 
Drury  Parsley,  for  the  sum  of  $70  05.  On  the  same 
day,  Thomas  C.  Parsley  at  the  request  of  the  defendant 
in  the  judgment,  gave  the  justice  verbal  direction  to  sign 
his  name  as  stayor  of  said  judgment.  This  direction  was 
given  in  person  to  the  justice  at  the  distance  of  about 
one  hundred  and  fifty  yards  from  his  office,  but  in  the 
absence  of  the  papers  and  record  of  the  judgment,  which 
were  then  in  the  office.  Pursuant  to  this  direction,  the 
justice  on  the  same  day,  without  other  authority,  entered 
the  name  of  the  said  Thomas  C.  Parsley,  as  stayor. 

The  stay  expired  on  the  26th  day  of  January,  1848, 
and  on  the  25th  day  of  February,  thereafter,  Drury 
Parsley  died  intestate  and  insolvent.  On  the  25th  of 
February,  1848,  an  execution  was  issued  upon  said  judg- 
ment, in  the  joint  names  of  the  principal  and  stayor — 
there  having  been  no  grant  of  administration  upon  the 
estate  of  the  former  at  that  time,  and  consequently  no 
revivor  of  the  judgment  against  any  one  as  personal 
representative. 

The  execution,  issued  as  aforesaid,  was  placed  in  the 
hands  of  the  defendant  McNail— a  constable  of  William- 
son county — on  the  day  of  its  issuance ;  he  retained  it 
for  more  than  thirty  days,  and  has  not  yet  returned  it 
to  the  justice's  office.  Upon  the  foregoing  facts,  the 
circuit  judge  held  that  the  plaintiff's  motion   could  not 
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be  maintained,  and  rendered  judgment  in  favor  of  the 
defendant,  from  which  the  plaintiff  prosecuted  an  appeal 
in  error  to  this  court. 

It  is  insisted  for  the  defendant,  that  the  execution  is 
void  upon  two  grounds.  First:  That  the  verbal  direc- 
tion to  the  justice  was  wholly  inoperative  and  commu- 
nicated to  him  no  authority  to  enter  the  name  of  Thomas 
C.  Parsley  as  stayor  of  the  execution.  It  is  true,  as  argued 
by  defendant's  counsel,  that  the  stay  of  an  execution 
upon  a  justice's  judgment  is  in  the  nature  of  a  confession 
of  judgment ;  and  as  held  in  the  case  of  Hickman  vs. 
Lewis,  Martin  and  Yer.  R  116,  to  bind  the  stayor,  there 
must  be  either  a  sufficient  authority  in  writing  to  the 
justice  to  enter  the  name  of  the  person  as  stayor,  or  he 
must  sign  his  own  name  or  be  present  when  the  justice 
signs  his  acknowledgment  as  security  for  the  stay;  and 
the  record  of  the  judgment  upon  which  execution  is 
stayed,  must  also  be  present  when  such  entry  is  made. 
And  if  Thomas  C.  Parsley  were  here  contesting  his  liability 
as  stayor  in  this  case,  in  a  proceeding  directly  for  that 
purpose,  he  would  perhaps  be  entitled  to  avoid  the  exe- 
cution issued  against  him.  But  the  defendant  McNail, 
cannot  be  heard  to  set  up  that  defence.  The  justice  had 
jurisdiction  to  take  the  stay,  and  his  eiTor  of  judgment, 
at  most,  would  only  make  the  execution  voidable,  not 
void. 

Second:  It  is  argued  that  the  execution  was  void 
because  of  the  death  of  the  principal  defendant  before 
its  issnaiiee.  The  contrary  of  this  proposition  is  adjudged 
in  the  case  of  Cabiness  vs.  GarnetL  1  Yer.  491.  There 
the  principal  defendant  in  a  judgment,  rendered  by  a 
justice,  died  after  judgment,  his  death  was  suggested  and 
thereupon  execution  issued  in  his  name  and  the  stayer's 
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jointly,  and  it  was  held  to  be  regular,  and  that  the  property 
of  the  stayor  was  liable  for  the  satisfaction  of  the  execu- 
tion. But  if  the  execution  in  this  case  were  admitted 
to  be  irregular  and  voidable,  it  would  furnish  no  ground 
of  defence  for  the  officer  in  refusing  to  execute  it ;  being 
only  a  ministerial  officer,  the  constable  was  only  bound 
to  see  that  the  tribunal  whence  it  issued  had  jurisdic- 
tion— it  was  not  incumbent  upon  him  to  inquire  into  the 
regularity  or  legality  of  the  process:  though  irregular, 
erroneous  and  voidable,  it  would  have  been  a  sufficient 
justification  for  him.    5  Hump.  332. 

The  law  applicable  to  this  case  has  not  been  changed 
by  any  legislative  enactment  subsequent  to  the  decision 
of  the  case  of  Cabiness  vs.  Gametic  above  referred  to. 

The  act  of  1838,  ch.  102,  sec.  1,  permits  a  revivor 
against  the  personal  representative  in  a  case  like  the 
present,  but  it  does  not,  perhaps,  imperatively  requixe 
such  revivor.  The  act  of  1843,  ch.  32,  sec.  1,  is  for  the 
sole  benefit  of  the  stayor,  of  which  he  may  avail  him- 
self or  not  at  pleasure,  but  it  certainly  furnishes  no 
ground  of  defence  to  an  officer,  who  has  made  no  attempt 
to  execute  the  process  placed  in  his  hands. 

The  judgment  of  the  circuit  court  will  be  reversed  and 
judgment  rendered  agq^inst  the  defendant,  as  was  done 
by  the  justice. 


546  NASHVILLE : 

Stevens  et  ah.  vs.  Bomar. 

1.  Bills  of  sale  of  slaves  are  required  by  the  laws  of  Nortb  Carolina  to  be  regis- 
tered in  twelve  months  from  date  ;  if  they  are  not,  they  are  void  :  Where 
bills  of  sale  have  become  void  for  want  of  registration  and  the  legislature 
thereafter  passed  a  law  extending  the  time  for  the  registration  of  bills  of  sale 
previously  made,  bills  of  sale  registered  after  the  lapse  of  twelve  months 
from  the  date  of  their  execution,  by  virtue  of  such  law  are  held  valid  in  that 
State  against  all  persons  except  those  who  derive  title  from  the  same  bar- 
gainor previous  to  such  registration. 

2.  The  laws  of  another  State  must  be  proved,  and  the  fact  that  a  deed  comes 
from  another  State  authenticated  by  a  certificate  of  registration,  is  no  proof 
of  the  existence  of  a  law  authorising  such  registration. 

3.  The  possession  of  slaves  three  years  by  a  father  for  the  child  by  virtue  of  a 
void  deed  vests  title  to  the  slaves  in  the  xhild  by  virtue  of  the  statute  of 
limitations ;  and  gives  no  validity  to  the  limitation  created,  by  the  deed.  The 
statute  of  limitations  ca&  confer  title  on  no  one  but  the  adverse  possessor. 

4.  The  conversion  of  a  slave  belonging  to  an  infant  authorises  an  action,  and 
the  statute  begins  to  run,  but  the  infant  is  allowed  three  years  alter  he  be- 
comes of  age  to  prosecute  his  action.  No  disability  subsequently  arising 
can  be  added  to  the  disability  of  infancy  to  defeat  the  operation  of  the 
statute. 

TV,  F.  Coopevt  for  the  complainants. 
Wisener,  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  to  recover  a  negro  slave  Frances 
and  her  children.  It  appears  that  on  the  first  day  of 
October,  1812,  Edward  Warren,  of  Chatham  county,  North 
Carolina,  made  a  deed  of  that  date  whereby  he  conveyed 
to  his  grand  daughter,  (then  an  infant  of  one  year  old,) 
Rebecca  Ann  Warren  Richardson,  daughter  of  William 
P.  Richardson  and  his  wife  Elizabeth,  two  negroes, 
Frances  and  James,  to  her  and  her  heirs  forever — on 
condition  that  his  daughter  Elizabeth  Richardson  should 
enjoy  the  service  of  said  negroes  during  her  life,  and 'at 
her  death,  the  negroes  were  to  go  to  the  said  Rebecca, 
and  such  other  children  as  said  Elizabeth  might  bear. 
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Rebecca  Ann,  to  whom  the  d^ed  was  made,  was  bom 
9th  of  May,  1811,  and  her  mother,  Elizabeth  Richardson, 
afterwards  bore  several  other  children,  who  are  complain- 
ants in  the  bill — the  youngest  of  whom  was  born  24th 
October,  1824,  and  said  Elizabeth  died  1st  March,  1832. 

William  F.  Richardson,  the  father  of  Rebecca  Ann, 
took  possession  of  said  negroes;  and  in  1819,  moved  to 
Tennessee,  bringing  the  negroes  with  him,  and  he  always 
sapposed,  until  1827,  that  a  good  title  passed  by  said 
deed,  according  to  its  terms,  and  his  possession  was  in 
accordance  with  such  opinion. 

In  1827,  said  Richardson  being  told  said  deed  was  void 
because  it  had  not  been  registered  in  Tennessee ;  and, 
therefore,  believing  the  negroes  were  his  own  property, 
on  the  12th  of  December,  1827,  sold  the  woman  Frances 
to  the  defendant,  who  has  had  possession  of  her  ever 
since. 

This  bill  was  filed  10th  of  May,  1846.  At  May  session, 
1815,  of  Chatham  court,  the  execution  of  the  deed  was 
duly  proved  by  the  oath  of  Meredith  McKinzie,  and 
ordered  to  be  registered. 

The  Register  of  Chatham  county,  certifies  a  true  copy 
as  registered  in  the  Register's  office  in  the  county  of 
Chatham,  and  State  aforesaid,  in  Book  F.  pages  833 
and  333 ;  said  certificate  is  dated   16th  April,   1846. 

By  the  act  of  1806,  of  North  Carolina,  deeds  of  gift 
of  slaves  are  required  to  be  proved  and  registered  in 
twelve  months  from  the  date,  or  they  are  void.  But 
it  is  insisted  for  the  coniplainants,  that  the  legislature 
of  North  Carolina,  has,  from  time  to  time,  passed 
laws  extending  the  time  for  registering  deeds  heretofore 
made ;  and  the  courts  of  North  Carolina,  hold,  that  a  deed 
registered  in    pursuance  of  such  laws,   is  valid    to  all 
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intents  and  purposes,  except  as  against  a  person  deriving 
title  from  the  same  bargainor  previous  to  such  registra- 
tion— and  that  said  courts  also  held,  that  if  a  deed  shall 
have  been  registered  at  a  time  when  there  was  no  law 
in  force  authorising  such  registration — ^yet  a  subsequent 
law  extending  the  time  for  registration  will  validate  such 
deed,  so  registered. 

These  propositions  are  fplly  supported  by  the  cases 
referred  to,  and  we  think  those  cases  were  properly 
decided.  But  the  latest  act  extending  the  time  for  such 
deeds  to  be  registered,  to  which  we  have  been  referred, 
was  passed  in  1831.  And  we  have  no  efvidence,  from 
the  certificate  of  registration,  to  the  copy  of  this  deed 
that  it  was  registered  earlier  than  the  date  of  the  cer- 
tificate, which  is  the   16th  of  April,  1846. 

It  is  suggested  in  argument,  that  these  laws  extending 
the  time  for  registering  such  instruments  have,  doubtless, 
been  continued  up  to  the  present  time.  This  supposi- 
tion may  be  true,  but  our  judgment,  as  to  what  the 
law  of  North  Carolina  is,  must  not  rest  upon  a  supposition. 
It  was  the  duty  of  the  complainants,  if  there  be  such 
laws,  to  have  produced  them. 

It  is  insisted,  that  as  the  register  is  a  sworn  officer, 
it  must  be  presumed,  that  he  did  his  duty — ^and  that 
he  would  not  register  a  deed,  when  the  law  did  not 
authorise  him  to  do  so :  that  therefore,  prima  faciei  the 
registration  was  proper:  and  that  it  devolves  on  the 
party  contesting  the  validity  of  the  deed  to  show  that 
the  officer  had  acted  illegally.  .  We  cannot  assent  to  this 
proposition.  The  register  is  a  mere  ministerial  officer; 
and  it  must  be  shown  by  the  party  claiming  a  right,  by 
virtue  of  his  acts,  that  those  acts  were  in  comformity  to 
law.     We  think,   therefore,   that   there   is  no  evidence 
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that  this  deed  was  registered  in  conformity  to  the  laws 
of  North  Carolina,  so  as  to  confer  on  the  complainants 
a  title  to  the  slaves  in  controversy.  Second:  )}ut  the 
counsel  for  the  complainants  insists,  that  whether  this 
deed  be  a  valid  conveyance  or  not,  yet  it  may  serve 
to  show  the  character  of  W.  F.  Richardson's  possession 
that  that  possession  was  adverse  to  Warren,  the  bargainor, 
and  being  in  conformity  to  the  provisions  of  the  deed,  it 
was  held  for  the  complainants,  and,  thereby  vested  in 
them  a  title,  according  to  the  terms  of  the  deed,  by  the 
statute  of  limitations. 

This    proposition  is  untenable.     If  the  possession  of 
Wm.  F.  Richardson,  was  held  in  conformity  to  the  title 
conveyed -in  the  deed,  it  might  thereby  vest  the  absolute 
title    in    Rebecca     Ann,    the     bargainee,   in    the   deed 
according  to  the  case  of  McKissick  vs.  McKissick,  (Meigs* 
Rep.  427,)  but  the  trusts  of  the  deed  would  not  thereby 
be  established.    For  if  this  were  so,  a  man  might,  by 
parol,    make  a   donation  of  personal    property  for   life, 
stipulating  certain  trusts  and  limiting  it  in  remainder  to 
others:  and  the  trusts  and  remainder,  though  absolutely 
void  ^  the  time,  would  become  effectual,  if  the  property 
were  held  three  years  in  possession,  with  the  belief   of 
the    possessor,  that  they    were    valid.     The    statute    of 
limitations  can  confer  a  title  on  no  one  but  the  pefson  in 
adverse  possession.    That  the  possession  of  a  father,  has 
been   held  to  confer  a  title  upon   his  infant    child,  does 
not  vary  this    principle :  for  being  the  natural  guardian 
of  the    child    his  possession  is    held  to  be  the    child's 
possession,  and,    therefore, .  the  child    acquires  the    title. 
But  it   cannot  be  said  that    the    possession  of  a  party 
actually  holding  a  slave,  is  the  possession  of  another  per- 
son in  remainder,  in   whom  no  estate  in  remainder  has 
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been  created*  That  the  party  shall  say,  '*I  hold  this 
negro  for  myself,  during  the  life  of  my  mother,  and  then 
for  myself  and  my  brothers  and  sisters,"  will,  certainly, 
confer  on  the  brothers  and  sisters  no  right — ^because  they 
were  not  in  possession.  If  Wm.  F.  Richardson  held  this 
slave  three  years  in  Tennessee,  adversely  to  Warren,  and 
for  his  daughter  Rebecca,  that  adverse  holding  would 
vest  in  Rebecca  an  absolute  title  to  the  slave.  But,  in 
that  case,  her  action  would  be  barred  by  the  adverse 
possession  of  the  present  defendant  Rebecca  Ann, 
became  of  age  the  9th  of  May,  1832;  the  defendant 
purchased  the  slave  the  12th  of  December,  1827,  and 
this  suit  was  not  brought  unti^  the  16th  of  May,  1846. 
Third :  But  if  this  deed  were  well  registered,  and  at  the 
time  vested  a  good  title  in  the  parties,  still  the  statute 
of  limitations  would  bar  a  recovery  in  this  suit.  So 
soon  as  a  right  of  action  accrues,  the  statute  of  limita« 
tions  commences  running  against  an  infant,  or  feme 
covert»  and  by  the  saving  of  the  statute,  they  are  allowed 
to  sue  in  three  years,  after  the  disability  is  removed.    In 

this  case,  the  legal  title  was  in  Rebecca  Ann,  and  her 
right  of  action  accrued  in  1827,  when  her  father  sold 
the  negro  to  the  defendant.  Although  an  infant,  she 
might  have  sued;  and  the  statute  commenced  running 
against  her.  Although  her  mother  died  before  she  became 
of  age  and  her  separate  right  of  action  then  might  have 
been  merged  in  the  right  of  all  the  brothers  and  sisters, 
in  remainder,  yet  this  disability  could  not  be  added  to 
the  disability  of  her  infancy,  previously  existing,  but  the 
statute  having  begun  to  run,  formed  the  bar — she  not 
having  sued  in  three  yeat^  after  her  full  age.  WiUia$ns 
vs.  Otey, .  8  Hum.  R.;  Shute  vs.  Wade^  5  Yer.  R. 

Upon  the  whole  case,  therefore,  we  affirm  the  decree. 
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Wliere  the  wife  rented  laud  and  made  eoni  on  it  by  the  labor  of  slaTea 
■ecured  to  her  separate  use,  fh«  corn  belonged  to  the  wife  and  was  not 
subject  to  the  husband's  debts. 

This  is  an  action  instituted  by  warrant  before  a  justice 
of  the  peace  for  the  value  of  corn  converted  by  defendant. 
There  was  judgment  for  the  defendant  and  the  plaintiff 
appealed.  It  was  tried  by  Judge  Maney  and  a  jury,  and 
a  verdict  and  judgment  rendered  for  the  plaintiff;  and 
defendant  appealed. 

Lea  and  Trimblcy  for  the  plaintiff  in  error. 
A.  Ewingy  for  the  defendant  in  error. 

Green,  J.  delivered  the  opinion  of  the  court. 

The  question  in  this  case,  is,  whether  com  produced 
by  the  labor  of  slaves,  the  separate  property  of  the  wife, 
belongs  to  the  husl^and,  and  is  liable  to  execution  for 
his  debts? 

It  appears,  from  the  bill  of  exceptions,  that  the  husband 
William  R.  Wair,  in  consideration  that  his  wife's  father 
had  paid  off  his  debts — conveyed  to  Wm.  C,  Young, 
certain  slaves  mentioned  in  the  deed,  in  trust  as  follows : 
'*That  said  William  C.  Young  shall  suffer  and  permit 
the  said  Camelia  Wair,  to  use,  hire  and  enjoy  said 
negroes  and  their  increase  entirely  free  and  clear  of  any 
control  or  interference  of  any  one,  and  free  and  clear  of 
all  liability  and  responsibility  for  my  debts  hereafter  to 
be  contracted,  and  for  the  sole  and  separate  use  and 
maintenance  of  my  said  wife  Camelia  and  her  and  my 
children,  and  that  the  said  Camelia  shall  be  permitted 
to  receive  the  rents,  issues  and  profits  arising  from  the 
said  negroes,  without  however  giving  her  any  right  to 
sell  the  same.'' 
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The  corn  in  controversy  was  produced  on  a  farm  npon 
which  Wair  and  his  wifo  Camelia  lived  in  the  year  1846, 
and  raised  by  the  labor  of  the  negroes  conveyed  in  the 
deed,  and  by  horses  belonging  to  Mrs.  Wair  and  her 
father. 

The  farm  was  rented  from  John  Rains  under  the  fol- 
lowing circumstances  : — Mrs.  Wair  requested  her  husband 
and  another  person  to  go  and  look  at  the  farm  and*  see 
if  it  would  suit,  and  she  told  Mr.  Wair  if  the  place 
suited  and  the  rent  could  be  agreed  on,  to  make  the  note 
payable  either  in  money  or  corn  at  the  neighborhood 
price.  The  place  was  rented — Mr.  Wair  executing  his 
own  note  to  Rains  for  8120,  payable  in  com  at  the 
neighborhood  price.  Mr.  Wair  is  a  saddler  and  rarely 
did  any  work  on  the  farm.  The  farm  was  conducted 
principally  under  the  direction  of  a  negro  man,  Mrs. 
Wair's  father  permitted  to  work  for  her.  The  rent  was 
paid  in  com  raised  on  the  farm,  and  the  balance  of  the 
corn  raised  was  levied  on  by  the  defendant  as  the  pro- 
perty of  William  R.  Wair, 

The  court  charged  the  jury  that  "Mrs.  Wair  had  a 
right  to  use  the  slaves  in  agriculture,  and  that  if  she  did 
so,  a  reasonable  portion  of  the  crop  raised  by  their  labor, 
when  separated  from  the  freehold,  would  vest  in  the 
trustee  for  the  use  of  the  cestui  que  trusts 

The  jury  found  a  verdict  for  the  plaintiff  and  the 
defendant-  appealed  in  error  to  this  court  It  is  now 
contended  for  the  plaintiff  in  error  that  the  proceeds  of 
the  labor  of  the  slaves  vested  in  the  husband — and  the 
case  of  Came  vs.  Price^  7  Mees.  and  WeL  Exeh.  Rep. 
1643,  is  relied  on  to  support  this  position. 

In  that  case  money  was  settled  to  the  separate  use-ef 
the  wife  before  marriage,  and  the  trustee  of.  the  settle- 
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ment  paid  to  her  a  sum  with  which  she  purchased 
wearing  apparel.  The  apparel  thus  purchased  was  seized 
in  execution  for  the  husband's  debts.  Upon  an  issue  to 
try  whether  the  apparel  was  the  property  of  the  trustee 
or  not,  the  jury,  under  the  direction  of  the  court,  found  a 
verdict  against  the  trustee.  A  rule  was  obtained  for  a 
new  trial,  which  was  discharged — ^the  judges  being  of 
opinion  that  when  the  money  was  placed  in  the  hands 
of  the  wife  by  the  trustee,  it  became  her  own  money,  and 
vested  in  the  husband — and  that  the  apparel  purchased 
with  said  money,  belonged  to  the  husband  and  not  to 
the  trustee. 

Baron  Tarke  doubted  whether  the  wife  might  not  have- 
been  agent  for  the  trustee,  for  the  purpose  of  buying  the 
clothes;  but  the  court  said  the  evidence  did  not  show 
such  agency.  It  may  be  remarked  in  relation  to  this 
case  that  it  goes  to  the  very  verge  of  the  law — and  we 
do  not  feel  prepared  to  yield  to  its  authority.  If  it  be 
law,  it  seems  to  us,  there  is  much  reason  for  the  remark 
of  the  counsel  in  support  of  the  rule.  ^  If  it  be  so,"  said 
he,  *'  it  is  utterly  useless  in  any  case  to  make  provision  for 
the  separate  use  of  the  wife ;  because  not  only  would 
the  husband  be  entitled  to  the  money  when  delivered 
into  her  hand,  but  he  mig&t  even  take  the  food,  purchased 
'with  it,  from  her  table." 

But    it  is  not  necessary    that  we  should  question  the 

authority  of  this  case.    The  court  concede,  that  if  there 

had  been  evidence  that  the  wife  acted  as  agent  of  the 

trustee  in  the  purchase  of  the  clothes,  the  legal  title  to 

them  would    have  vested  in   him,  for   her  use.    In   the 

case  at  bar,  the  deed  of  trust  stipulates  that  the  trustee 

shall  ** permit  the.  said  Camelia  to  use,   hire  and  enjoy 

the  said  negroes,''  and  "  to  receive  the  rents»  issues  and 
36. — VOL.  IX. 
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profits  of  them."  While  the  legal  title  is  in  the  trusteet 
the  entire,  uncontrolled  management  of  the  estate,  for 
the  sapport  of  herself  and  her  children,  is  devolved  upon 
the  wife,  and  the  money  and  property  obtained  by  the 
labor  of  the  slaves,  vests  in  the  trustee  for  the  uses  and 
trusts  stipulated  in  the  deed. 

In  the  case  of  Jarman  vs.  Woollaston^  3  Term.  Rep.  329, 
a  woman,  before  marriage,  assigned  ail  her  stock  in 
trade  and  other  effects,  to  a  trustee,  in  trust  for  her 
separate  use  and  disposal,  and  to  the  intent  that  she 
might  carry  on  trade  at  her  own  risk. 

The  marriage  took  place  and  the  husband  becoming 
bankrupt,  this  suit  was  brought  by  the  trustee  of  the  wife 
against  the  assignees  in  bankruptcy.  The  jury  found  a 
verdict  for  the  plaintiff  for  the  furniture  of  the  house. 
The  court  refused  a  new  trial,  Buller,  judge,  observing 
"that  the  trustee  was  legal  owner,  and  the  wife's  pos- 
session in  the  manner  proved  at  the  trial  is  no  evidence 
of  fraud ;  for  she  was  the  agent  of  the  trustee."  Here 
the  agency  of  the  wife  was  a  conclusion  of  law  from 
the  relative  situation  and  rights  of  the  parties  in  relation 
to  this  property.  How  much  more  ground  is  there  in 
the  case  before  us  for  holding  that  the  wife  is  the  agent 
of  the  trustee. 

In  the  case  of  Dean  vs.  Brown^  2  Carr,  and  Payne  62, 
12  Eng.  Com.  L.  Rep.  32,  all  the  stock  in  trade,  mate- 
rials and  other  articles  belonging  to  a  single  woman 
about  to  be  married,  were  before  the  marriage-  conveyed 
to  a  trustee  for  her  sole  and  separate  use. 

She  had  a  horse  and  chaise  before  the  marriage  and 
subsequent  to  the  marriage  the  chaise  was  sold  and  the 
chaise  in  question  was  bought  in  its  stead.  The  horse 
and    chaise  were  taken  under  an  execution  against  the 
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husband.  The  trustee  brought  an  action  of  trover  against 
the  sheriff  and  his  officer.  The  defendants  relied  upon 
the  circumstance  of  horse  and  chaise  not  being  included 
by  name  in  the  schedule  to  the  settlement,  and  on  the 
fact  of  Hall  having  used  the  chaise  when  his  wife  was 
not  with  him,  and  of  his  having  had  the  horse  to  draw 
a  cart  employed  by  him  in  his  busines9^s  a  corn  chandler. 
Abbott^  judge,  held  that  the  property  in  the  horse  and 
chaise  was  vested  in  the  plaintiff  by  the  settlement, 
although  not  mentioned  in  the  deed  nor  in  the  schedule. 
But  as  the  deed  conveyed  all  articles  belonging  to  her 
necessary  in  and  about  her  business,  the  horse  and  chaise 
might  be  necessary  about  her  business,  which  was  that 
of  an  artificial  florist,  and  would  by  those  words  of  the 
deed  be  vested  in  the  trustee,  the  jury  found  a  verdict 
for  the  plaintiff. 

It  is  clear  from  these  cases  that  the  residence  of  the 
husband  with  the  wife,  and  his  occasional  possession  and 
use  of  the  separate  property,  will  not  entitle  creditors  to 
treat  it  as  belonging  to  him ;  nor  does  the  sale  of  one 
article  and  the  purchase  of  another,  entitle  the  husband 
to  the  article  thus  acquired.  So,  if  property  is  produced 
by  the  labor  of  the  slaves  and  horses  belonging  to  the 
separate  estate  under  the  direction  of  the  wife,  such 
property  vests  in  the  trustee,  because  the  wife  in  such 
case  is  his  agent. 

In  this  case,  Mrs.  Wair  exercised  control  over  the 
slaves — the  husband  rarely  going  to  the  field.  The  farm 
^was  rented  at  her  instance,  by  her  direction,  and  for  her 
benefit,  and  the  rent  was  paid  in  com  produced  by  the 
labor  of  her  slaves.  The  fact  that  Wair  executed  a  note 
to  Rains  for  the  rent  in  his  own  name  can  make  no 
difference.    The  proof  is  clear  that  he  was  requested  by 
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his  wife  to  examine  the  farm  and  he  was  told  by  her  what 
kind  of  contract  he  should  make.  But  if  the  land  had 
belonged  to  Wair,  and  he  had  permitted  his  wife  to  work 
her  slaves  on  it  and  raise  a  crop,  the  crop  so  raised 
would  be  hers,  and  he  would  only  be  entitled  to  com- 
pensation for  the  use  and  occupation  of  it. 

We  think,  therrfore,  that  there  is  no  error  in  this  record 
against  the  plaintiff  in  error.  But  his  Honor  erred  in 
saying  that  the  plaintiff  would  be  Entitled  to  a  reason- 
able share  of  the  crop.  He  was  entitled  to  the  entire 
crop  after  the  landlord's  claim  for  rent  was  satisfied. 

Affirm  the  judgment. 
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Davis  vs.  SBirra. 

1.  What  interpretation  shall  be  placed  on  a  written  inBtrament  is  a  matter 
for  the  court  to  deeidoi  not  the  jury. 

S.  The  terms  of  every  written  instrument  are  to  be  understood  in  their  ordi- 
nary and  popular  sense ;  unless  from  the  context  it  appears  that  the  parties 
to  the  instrument  attached  a  different  meani|ig  to  the  terms,  or  by  the  usage 
of  trade  they  have  acquired  a  different  meaning.  As  when  a  covenant 
bound  the  covenantor  to  put  a  chartered  turnpike  road  in  good  order  it 
sliall  not  be  understood  that  the  covenantor  meant  that  the  terms  of  the 
charter  should  be  complied  with»  as  there  was  no  reference  made  to  the 
charter,  but  in  good  order  according  to  the  popular  acceptation  of  the  words. 

Smith  sold  to  Davis  a  chartered  turnpike  road  on  the 
route  from  Nashville  to  Sparta,  for  the  sum  of  $8000, 
and  covenanted  ^'  to  work  out  the  road  and  put  it  in  good 
order '^  the  ensuing  fall  after  the  contract  was  made.  On 
this  covenant  Davis  instituted  suit  in  the  Circuit  Court 
of  White  county  against  Smith,  and  it  was  tried  by 
Judge  Campbell  and  a  jury.  The  plaintiff  offered  in 
evidence  the  charter  which  provided  that  the  road  should 
be  thirty  feet  wide  except  on  mountain  sides  and  on  hills 
where  it  should  be  sixteen  feet  wide  free  from  all 
obstructions,  the  hills  to  be  cut  down  and  valleys  filled 
up  so  that  at  no  place  the  rise  should  be  more  than 
two  feet  to  the  rod.  It  appeared  that  Smith  had  worked 
on  the  road  at  the  time  specified  and  the  preponderance 
of  the  proof  was  that  the  road  was  put  in  as  good  order  as 
it  usually  had  been,  but  that  it  would  take  two  thousand 
dollars  worth  of  labor  to  put  it  in  the  condition  required 
by  the  charter.  Objection  was  made  to  the  reading  the 
charter  to  the  jury,  but  the  court' permitted  it  to  be  read 
subject  to  exceptions.  The  defendant  proved  that  at  the 
time  the  contract  was  made,  Smith  said  he  would  give  two 
thousand  dollars  to  get  off ;  that  he  objected  to  the  words 
**  good  order''  in  the  contract  and  wished  **usual  order*'  sub- 
stituted, that  after  the  contract  was  made,  Davis  was  asked 
if  he  understood  Smith  was  bound  to  put  the  road  in  the 
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order  .required  by  the  charter  i  to  which  he  replied  that 
he  thought  he  could  make  him  put  it  in  that  order.  This 
evidence  was  objected  to,  but  the  objection  was  overruled. 

The  judge  charged  the  jury  that  the  terms  of  the 
covenant  were  to  be  taken  in  their  usual  and  popular 
acceptation;  that  parol  testimony  was  inadmissible  to 
explain  the  meaning  of  the  words  used  in  the  covenant, 
that  the  intention  of  the  parties  was  to  be  collected  from 
the  terms  used  in  the  instrument  in  connection  with  the 
subject  matter  of  the  covenant ;  that  the  charter  of  the 
turnpike  not  having  been  referred  to  in  the  covenant 
could  not  be  regarded  by  the  jury  as  explaining  the 
meaning  of  the  words  **  good  order "  in  reference  to  the 
turnpike,  but  the  words  should  be  taken  in  their  usual 
and  popular  acceptation. 

He  also  stated  to  the  jury  that  the  testimony  intro- 
duced to  explain  the  meaning  of  the  parties  at  the  time 
the  contract  was  made,  or  afterwards,  should  not  be 
regarded  for  any  other  purpose  than  as  rebutting  the 
evidence  that  the  charter  gave  the  proper  construction 
and  meaning  to  the  covenant ;  the  expressions  in  the 
covenant  did  not  mean  that  the  road  should  be  completed 
in  accordance  with  the  requirements  of  the  charter  but 
that  it  should  be  put  in  good  order  according  to  the 
common  acceptation  of  the  words. 

There  was  a  verdict  and  judgment  thereupon  for  the 
defendant.    The  plaintiff  appealed. 

S.  Tumet/t  for  the  plaintiff. 

/.  8.  Brierif  for  the  defendant. 

McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  case  in  the  circuit  court,  his  Honor 
instructed  the  jury  among  other  things  not  necessary  to 
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be  noticed  that  the  expression  in  the  covenant  sued  on, 
that  the  defendant  *^  shall  work  ont  the  road  this  fall,  and 
put  it  in  good  order,^'  does  not  mean  that  the  road  shall 
be  made  and  worked  out  in  conformity  with  the  require- 
ments of  the  charter;  but  that  the  road  should  be  put  in 
good  order,  according  to  the  common  a<5ceptation  of  these 
words.  That  the  charter  of  the  Turnpike  could  not  be 
looked  to  for  the  meaning  or  explanation  of  the  language 
of  the   covenant  it  not  being  referred  to  in  said  covenant 

as  containing  the  meaning  of  the  parties. 

Did  the  court  err  in  the  foregoing  instructions?    It  is  a 

well  settled  principle,  that  in  general,  the  interpretation, 
as  well  as  the  construction  of  a  written  instrument,  is 
a  matter  of  law  for  the  court,  and  not  for  the  jury. 
•1  Greenleaf  on  Ev.  sec.  277,  note  1.  And  in  the  inter- 
pretation  of  a  written  instrument,'  the  duty  of  the  court 
is  to  ascertain,  not  what  the  parties  may  have  secretly 
intended,  as  contradistinguished  from  what  their  words 
express,  but  what  is  the  meaning  of  the  words  they  have 
used.  1  Green,  on  Ev.  sec  277,  note  1.  The  terms  of 
every  written  instrument  are  to  be  understood  in  their 
plain,  ordinary  and  popular  sense,  unless  by  the  known 
usage  of  trade  or  otherwise,  they  have  generally  acquired 
a  peculiar  sense  or  technical  meaning  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  from  the 
context  it  appears  evident  tb^t  the  parties,  in  the  partic- 
ular instance,  intended  them  to  be  understood  in  some 
other  and  particular  sense.     1  Green,  on  Ev.  sec.  278. 

Applying  these  principles  to  the  case  under  consider- 
ation, we  think  the  circuit  judge  did  not  err  in  assuming 
to  interpret  the  proper  meaning  of  the  stipulation  in  the 
covenant,  that  the  defendant  should  put  the  road  in  ''  good 
order,**  nor  did  he  err  in  his  interpretation  of  these  words. 
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To  hold  that  by  the  use  of  the  words  **  put  the  road  in 
good  order,''  it  was  understood  and  intended  by  the  parties, 
that  it  should,  in  all  respects,  be  put  in  the  order,  and 
made    to  conform    with  the    exact  requirements  of  the 
charter,  as  is  now  insisted  upon  by  the  plaintiff's  counsel, 
would  be,  not  only  to  violate   the  rule  of  interpretation 
aboTe  laid  down,  but  likewise  to  vary  and  enlarge  the 
terms  and  obvious  meaning  of  the  covenant.    The  road 
may  have  been  ^  put  in  good  order"  in  the  sense  in  which 
these  words  were,  at  the  time,  understood  by  the  parties, 
and  as  they  would  be  understood  by  persons  generally; 
and  yet   it  may  not  have  been  bridged,  or   graded,  or 
made  of  the  exact  width  at  all  points,  indicated  in  the 
charter,  and  indeed,  it  may  have  been  utterly  impracti- 
cable to  make  it   in  all    respects  in  literal    compliance 
with  the  requirements  of  the  charter,  and  it  cannot  be 
supposed  that  such  was  the  understanding  of  the  parties. 
It  follows,  necessarily,   from  the  foregoing  view  of  the 
case  that  the  court   did  not  err  in  excluding  the  charter 
from  the  jury.    And  the  effect  of  the  improper  admissioti 
of  the  declarations  of  the  parties,  at  the  time  of  the  con- 
tract or  afterwards,  we  think  was  sufficiently  obviated  by 
the  direction  of  the  court  to  the  jury. 
Upon  the  whole  we  affirm  the  judgment 
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1.  A  butbftxid  not  indebtad  may  make  a  Toliiiitary  aettlement  on  hm  wife,  and 
if  not  made  with  a  view  to  «snide  future  indebtednen,  it  will  be  yalid. 

2  A  husband  conveyed  to  a  truetee,  for  the  benefit  of  hii  wi£»»  for  five  hnn* 
dred  acres  of  land|  three  slaves,  four  hundred  dollars,  and  all  his  book 
accounts,  amounting  to  about  seven  thousand  dollars,  with  reversion  to 
himself,  if  he  survived  his  wife.  The  deed  was  registered,  and  he  became 
subsequently  indebted  without  the  means  to  pay.  It  is  held,  that  neither  the 
magnitude  of  the  sum  settled,  nor  the  provision  that  the  property  should 
revert  to  him  lb  the  event  he  survived  his  wife  famished  evidence  of  a 
fraudulent  intent;  that  the  registration  of  the  deed  charged  all  future 
creditors  with  notice  of  the  conditon  of  the  estate,  and  that  in  such  case  it 
would  require  clear  and  satisfactory  proof  aliunde  of  an  actual  intent  to 
defraud  future  creditors  to  set  aside  such  deed. 

On  the  26th  of  October,  1841,  the  defendant,  W.  S. 
Olliver,  conveyed  to  the  defendant,  Isaac  A.  Olliver,  five 
hundred  acres  of  land,  in  Haywood  county,  slaves  Ezekiel, 
John,  Beck,  all  the  lands,  negroes,  and  other  property,  to 
which  he  might  sncoeed,  or  had  succeeded  as  an  heir  of 
his  father  ahd  mother,  all  his  cash  on  hand,  amounting  to 
about  four  hundred  dollars,  and  all  his  book  accounts, 
amounting  to  about  seven  thousand  dollars,  in  trust 

1«  To  hold  the  land  and.  negroes  for  the  sole  and  separate 
use  and  benefit,  and  for  the  maintenance  and  ^support  of 
his  wife,  the  defendant,  Adeline  A.  OUiver,  from  his  free 
control  and  future  debts. 

2.  To  permit  his  wife  to  use,  rent,  or  hire  said  land 
and  negroes  at  her  discretion,  and  receive  the  hire,  rents, 
and  profits  without  accounting  to  said  trustee. 

3.  To  sell  any  or  all  of  said  lands  and  negroes  at  her 
request  in  writing,  signed  by  two  witnesses,  and  invest  the 
proceeds  in  such  other  property  as  she  might  direct,  to  be 
held  to  the  same  uses. 

4.  To  collect  the  accounts  assigned,  and  all  moneys 
due  or  to  become  due  to  the  grantor,  and  pay  the  same, 

.together  with  the  four  hundred   dollars  on  hand,  to  his 
wife,  to  be  used  at  her  own  discretion ;  or,  at  her  request. 
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invest  the  same  in  any  property  she  might  choose  and 
direct  in  writing,  witnessed  by  two  subscribing  witnesses, 
to  be  held  on  above  tmsts. 

5.  To  convey  to  the  grantor,  in  case  he  survived  his 
wife,  all  accounts  and  claims  remaining  uncollected,  and 
hand  over  to  him  all  cash  collected  and  not  handed  to  his 
wife,  or  invested  by  her  direction. 

6.  Finally,  "  said  property  to  be  owned  and  held  by  him 
thenceforward  absolutely," 

This  deed  was  duly  proven  and  registered. 

W.  S.  OUiver,  the  grantor,  having  become  indebted  to 
complainant  in  the  sum  of  two  hundred  and  twenty-four 
dollars  for  medical  services  rendered  his  family,  and  hav- 
ing removed  from  Tennessee,  and  left  certain  of  the 
aforesaid  slaves  here,  the  complainant  attached  them  as 
said  OUiver's  property,  by  the  present  bill  in  equity, 
charging  the  conveyance,  of  the  26th  October,  1841,  to 
be  voluntary,  fraudulent  and  void,  as  to  subsequent  creditors. 

The  bill  was  dismissed  at  the  hearing  on  the  proofs. 
The  complainant  appealed* 

MeigSy  for  the  complainant. 

In  the  construction  of  the  13th  Elizabeth,  chap.  5,  sec. 
2,  it  was  at  first  held,  that  all  voluntary  conveyances, 
that  is,  all  conveyances  not  founded  on  a  pecuniary  or 
other  valuable  consideration,  were  fraudulent  and  void 
against  actual  or  future  creditors.  Cro.  Eliz.,  350;  2  Atk., 
152. 

But  it  was  soon  settled,  that  the  statute  only  extended 
to  voluntary  conveyances;  first,  where  the  grantor  was 
indebted  at  the  time ;  or,  second,  where  the  deed  was  also 
fraudulent.     1  Atk.,  15,  and  note  2,  by  Sanders, 
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In  Townsend  vs.  Windkanif  2  Ves.,  sr.,  11,  Lord  Hard- 
wicke,  says:  "If  there  be  a  voluntary  conveyance  of 
real  estate  or  chattel  interests  by  one  not  indebted  at  the 
time,  though  he  afterwards  becomes  indebted,  if  that 
voluntary  conveyance  was  for  a  child,  and  no  particular 
evidence  or  badge  of  fraud  to  deceive  or  defraud  sub- 
sequent creditors,  that  will  be  good ;  but  if  any  mark  of 
fraud  collusion,  or  intent  to  deceive  subsequent  creditors 
appear,  that  will  make  it  void.''  1  Sw.,  )13;  6  Hum., 
215,  220;  5  Hum.,  336;  3  Hum.,  41-6. 

In  all  cases,  the  question  of  fraud  must  be  decided  by 
reference  to  the  motives  of  the  party  making  the  deed 
or  assignment.    Nunn  vs.   Willsmorcp  8  T.  R,,  521. 

But  the  grantor  being  indebted  at  the  time,  is  not  the 
only  badge  of  fraud ;  several  other  circumstances  may 
also  afford  a  strong  presumption  of  the  transaction  being 
mala  fide,  Thomas  and  Eraser's  edition  of  Coke's  Rep., 
vol  2,  pp.  212,  213,  note  B.  to  Twyne's  case. 

The  circumstances  relied  upon  in  the  present  case,  to 
manifest  the  mala  fides  of  the  deed  of  trust,  are  the 
following : — 

1.  The  sweeping  nature  of  the  conveyance, — being  of 
all  the  grantor's  lands,  slaves,  money,  and  accounts,  and 
expectances.    Entwick  vs.  Collard^  5  T.  R.,  420. 

2.  The  money  on  hand,  four  hundred  dollars,  and  moneys 
due  and  to  become  due  to  the  grantor,  were,  when  collected, 
to  be  paid  to  his  wife,  to  be  used  at  her  discretion ; — a 
disposition  which  seems  calculated  to  produce  no  other 
legal  consequence,  but  prevent  his  future  creditors  from 
reaching  the  fund  in  question, — since,  as  soon  as  paid  to 
his  wife,  the  marital  right  would  eo  instant^  attach  upon 
them,  and  make  them  his  for  all  purposes  other  than  the 
payment  of  his  debts. 
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3.  The  money  not  paid  to  the  grantor^s  wife   by  the 
trustee  is  to  be  paid  to  the  grantor  himself,  in  case  of  his 
surviving ;  and  all  uncollected  choses  in  action,  included  . 
in  the  assignment  are,  in  like  manner,  to  be  handed  4>ack 
to  the  grantor,  in  said  case  of  smrvivorship. 

4.  The  real  property  and  negroes  conveyed  are  also  to 
revert  to  the  grantor  in  case  he  survives  his  wife. 

And  so,  the  effect  of  the  conveyance  is,  to  give  his 
whole  estate  to  his  vnfe  during  the  joint  lives  of  himself 
and  wife,  remainder  to  himself,  thus  compelling  his  future 
creditors  to  wait  till  his  death,  to  make  this  property  liable 
to  their  demand,  while,  nevertheless,  he  may  effectually 
enjoy  it  during  life. 

Fogg  and  Trimblef  for  the  defendants. 

McKiNNBY,  J.  delivered  the  opinion  of  the  court. 

On  the  26th  of  October,  1841,  the  defendant,  W.  S. 
Olliver,  made  a  conveyance  of  certain  real  and  personal 
property  to  Isaac  A.  Olliver,  in  trust,  for  the  separate  use 
and  benefit,  and  for  the  support  and  maintenance  of  the 
wife  of  the  former,  which  was  shortly  afterwards  proved 
and  registered  in  the  mode  prescribed  by  law.  It  appears 
from  the  proof,  in  the  record,  that  the  defendant,  William, 
was  free  from  debt,  at  the  time  of  the  execution  df  the 
conveyance,  and  there  is  no  evidence,  except  that  supposed 
to  exist  upon  the  face  of  the  deed,  of  any  purpose,  or 
intention  at  the  time,  on  his  part,  to  contract  future  debts, 
or  liabilities :  nor  does  it  appear,  from  any  thing  in  the 
record,  that  any  subsequent  debts  were  created  by  him, 
except  the  physician's  bill,  due  to  the  complainant,  which 
occurred  some  considerable  length  of  time  after  the  con- 
veyance, and  which  cannot   reasonably  be  supposed   to 
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have  been  contemplated  at  the  date  of  the  conveyance. 
It  further  appears,  that  at  the  time  the  debt  to  the  com- 
plainant was  contracted,  he  had  not  only  constructive  but 
actual  notice  of  the  existence  of  the  deed  of  settlement. 

It  is  attempted,  however,  in  the  argument  here,  to 
impeach  the  conveyance,  upon  the  ground,  that  it  is 
apparent,  from  the  face  of  the  deed,  that  it  was  made  for 
the  grantor's  own  benefit,  and  with  the  view  to  defraud 
his  future  creditors. 

This  proposition  cannot,  in  our  opinion,  be  maintained 
in  this  case ;  and,  we  think,  it  would  be  very  difficult  to 
maintain  it  in  any  case,  where  the  husband  was  not 
indebted  at  the  time  of  the  *  conveyance,  in  the  absence 
of  clear  and  satisfactory  proof,  aliunde,  of  an  actual  intent 
to  defraud  subsequent  creditors.  Because,  the  deed  being 
required  to  be  registered,  is  constructive  notice  to  all 
persons  of  its  existence :  those  who  deal  with  the  husband, 
after  the  execution  of  the  deed,  have  the  means  of  acquir- 
ing full  knowledge,  and  are  charged  with  knowledge,  at 
their  peril,  of  the  true  condition  and  title  of  the  property 
of  which  he^  may  be  the  ostensible  owner,  and  if  they 
trust  him  upon  the  faith  of  such  visible  ownership,  it  is 
the  fault  of  their  own  indiscretion  and  want  of  vigilance, 
but  they  cannot,  in  any  proper  sense  of  the  term,  be  said 
to  have  been  defrauded* 

But  this  consideration  aside,  the  circumstances  or  badges 
of  fraud  relied  upon,  are  insufficient,  in  our  opinion,  to 
affiet  the  validity  of  the  deed. 

Whether  the  conveyance  embraced  all  the  estate  of 
the  grantor  as  is  alleged,  does  not  appear^  from  anything 
in  th#  record  before  us,  but  admitting  that  it  did,  this  of 
Itself  would  not  make  it  fraudulent.  It  is  well  settled, 
that  a  person  not  indebted  at  the   time,  may   make  a 
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voluntary  settlement  for  the  benefit  of  a  wife  or  child, 
and  if  not  made  with  a  view  to  his  being  indebted  in 
future,  it  will  be  good.  And,  as  is  said  in  the  case  of 
Sexton  vs.  Wfteaton,  8  Wheat.,  229,  it  a  man  has  a  right 
to  make  a.  voluntary  settlement  of  a  part  of  his  estate« 
it  is  difHcult  to  say  how  much  of  it  he  may  settle.  The 
magnitude  of  the  estate  conveyed  may  awaken  suspicioa 
and  strengthen  other  circumstances,  but  taken  alone  it 
cannot  be   considered  as  proof  of  fraud. 

The  four  hundred  dollars  in  cash,  delivered  to  the  trustee 
and  directed  to  be  paid  to  the  wife,  together  with  all  such 
other  sums  of  money  as  might  be  collected  upon  the 
accounts  transferred,  ^*  to  be  used  at  her  discretion,"  would 
not  again  become  the  propeorty  of  the  husband.  To  the 
extent  stipulated  in  the  deed,  the  husband  has  voluntarily 
abridged  his  marital  right,  or  rather,  has  conferred  upon  his 
wife  the  power  of  acting  as  a  feme  sole,  and  in  that  char- 
acter the  money  would  be  received  by  her  from  the  trustee, 
free  from,  and  in  exclusion  of,  the  husband's  marital  right. 
True,  she  might  in  this,  as  in  every  case,  give  it  to  the 
husband,  or  to  another,  and  this  right,  if  compatible  with 
the  power  conferred  upon  her,  in  the  deed,  cannot  be 
controlled. 

We  do  not  perceive  how  the  provision  contained  in  the 
deed,  that  such  part  of  the  property,  conveyed  therein, 
as  might  remain  undisposed  of,  at  the  death  of  the  wife, 
should  revert  to  the  husband  in  the  event  he  survived  her, 
can  be  regarded  as  evidence  of  a  fraudulent  intent  in 
reference  to  subsequent  creditors. 

If  the  deed  would  have  been  good  without  the  provision, 
certainly  it  will  not  be  vitiated  by  it,  and  sub^quent 
creditors  who  may,  by  probability,  derive  a  benefit  from  it 
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have  less  to  complain  of  than  if  a  contrary  disposition 
had  been  made  of  the  property. 

Whether  or  not  this  provision  secures  to  the  husband 
any  thing  more  than  the  law,  in  its  absence,  would  have 
secured  to  him  is  a  question  which  need  not  now  be 
considered. 

The  decree  of  the  Chancellor,  dismissing  the  bill,  is 
affirmed. 
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1 .  The  naitet's  Bank  held  a  mortgage  on  lot  No.  172  and  lot  No.  9,  in 
Nashyille,  for  the  aatlsfaction  of  a  debt.  Henahaw,  Ward,  &  Co.  held  a 
mortfage  on  lot  No.  9  for  the  aatisivctlon  of  a  debt  due  them.  Henabaw, 
Ward,  &  Co.,  had  a  right  to  compel  the  bank  to  ezhauat  the  proceeds  of  lot 
No.  172  and  the  rente  before  it  could  go  upon  lot  No  9. 


3.  The  mortgagee  ia  entitled  to  the  immediate  poaMaaion  of  the  estate  mort- 
gaged, and  if  by  tacit  consent,  before  default  of  payment,  the  mortgagor  is 
left  in  poaaeasion,  and  rents  the  premi8ea,and  the  tenant  pay  to  him  the  year's 
rent  in  advance  he  shall  pay  it  again  to  the  mortgagee.  He  has  constractiTS 
notiae  of  the  registered  mortgage,  and  shall  not  defeat  the  rights  of  the  mort- 
gagee, and  upon  a  biil  filed  for  a  foreclosure  of  the  mortgage,  a  court  of 
chancery  may  appoint  a  receiver  and  enforce  the  collection  of  rents. 

3  A  receiver  may  be  appointed  at  any  stage  of  the  proceedings,  whenever  the 
facts  authorize  and  require  the  appointment,  and  in  lavor  of  a  defendant 
against  a  co-defendant  when  the  defendant  is  asking  relief. 

Thomas  Wells  being  the  owner  of  two  parcels  of  real 
estate  in  the  town  of  Nashville,  on  the  14th  November, 
1840,  mortgaged  them  to  the  Planters'  Bank  of  Tennessee, 
to  secure  the  payment  of  ten  notes  due  from  one  to 
ten  years,  from  the  31st  of  October,  1840.  The  mortgage 
deed  was  registered  immediately.  On  the  16th  of  June, 
1845,  he  mortgaged  one  of  the  same  parcels  of  property 
to  complainants  to  secure  a  debt  due  them.  The  mortgages 
were  in  the  usual  form.  During  the  existence  of  these 
mortgages.  Wells  had  been  permitted  to  remain  in  posses- 
sion of  the  lots,  and  he  rented  them  out  and  received  the  rents. 
Wells  failed  to  make  payment  to  the  bank  of  the  note 
due  to  it  on  the  3 1st  of  October,  1845,  l>ut  no  step  was 
taken  by  the  bank  in  consequence  of  this,  and  no  notice 
given  to  the  lessees  of  Wells  to  pay  rent  to  the  bank.  The 
parcel  of  the  property,  of  which  the  rent  is  now  in  contro- 
versy, was  not  mortgaged  to  the  complainants.  This 
piece  of  property  had  been  rented  for  the  year  1846  by 
Wells  to  0.  P.  Catron,  and  perhaps  for  several  years 
previously.  The  renting  had  been  from  the  31  st  of  October 
in  one  year,  to  the  31st  of  October  in  the  next  year.    On 
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the  28th  of  August,  1846,  Wells  bein^  then  tot  undtr 
any  suspicion  in  regard  to  his  solvency,  and  having  been  in 
no  manner  interfered  with  by  the  bank  or  Henshaw,in  his 
management  of  said  property,  came  to  Butler,  who  was 
trustee  for  Catron,  (Catron  having,  in  the  meantime,  failed 
in  business)  and  proposed  to  rent  it  to  him  for  the  next  year, 
telling  him  that  he  must  decide  to  take  the  house  or  not 
then,  as  others  were  willing  to  take  it,  if  he  did  not. 
Butler  agreed  to  take  the  house,  and  a  rent  article  was 
entered  into,  on  that  day,  between  him  and  Wells,  under 
seal,  for  the  year  ending  October  31st,  1847.  Butler  gave 
Wells  his  negotiable  notes  for  the  rent,  which  were 
immediately  sold  to  a  bona  fide  holder  by  Wells,  and  their 
proceeds  converted  to  Wells'  own  use :  the  rent  article 
was  dated  31st  October,  1846,  but  merely  because  that 
was  the  end  of  the  rent  year,  and  not  for  any  illicit 
purpose,  at  least  so  far  as  Butler  was  concerned ;  and 
this  especially  appear  as  there  is  a  memorandum  at  its 
foot,  stating  the  true  day  when  it  was  executed.  On  the 
16th  day  of  October,  1846,  (Wells  having  become  openly 
insolvent  in  the  meantime)  Henshaw,  Ward  &  Co.,  filed 
their  bill,  alleging  the  two  mortgages,  and  stating  that 
their  security  was  insufficient,  and  praying  a  receiver  for 
the  premises  mortgaged  to  them,  but  saying  nothing  of 
a  receiver  for  the  other,  nor  of  the  rents  of  the  other  parcel 
of  property,  and  merely  asking  for  its  sale.  The  Planters' 
Bank  and  Wells  were  defendants  to  this  bill :  Butler  was 
in  noway  made  a  party,  and  had  no  actual  notice  of  this  pro- 
ceeding. In  November,  1846,  the  bank  answered  and  stated 
its  mortgage,  and  the  amount  due,  and  to  become  due  to 
it.  On  the  5th  of  November,  1846,  G.  M.  Fogg,  agent  for  . 
plaintiffs,  made  oath  that  the  mortgaged  premisas  were 

inadequate  to  pay  the  debt  of  complainants,  and  thereupon 
37. — VOL.  IX. 
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a  motion  "was  made  by  the  complainants  and  Planters' 
Bank  that  a  receiver  be  appointed  of  both  parcels  of 
property,  and  that  he  give  immediate  notice  to  the  tenants 
in  possession.  This  notice  was  served  on  the  13th  of  No- 
vember and  the  tenants  refused  »to  attorn  to  the  receiver 
or  to  pay  rent,  on  the  ground  that  they  had  given  their  notes 
to  Wells,  who  had  disposed  of  them  and  was  insolvent. 
Upon  these  facts,  the  Chancellor  decreed  that  Butler  should 
pay  the  rent  from  31st  October,  1846,  to  31st  October, 
1847,  to  be  applied  to  debts  of  the  bank  and  complainants. 
Butler  appealed. 

JP.  B.  Foggf  for  complainants. 

This  is  a.  bill,  filed  by  the  second  mortgagee,  of  a  house 
and  lot,  in  Nashville,  against  the  first  mortgagee,  and  the 
mortgagor.  The  first  mortgagee  had  included  in  its 
mortgage  another  house  and  lot,  and  the  complainants 
had  a  mere  equitable  title,  it  being,  in  truth,  a  conveyance 
of  the  equity  of  redemption  on  mortgage.  The  object 
of  the  bill  was  to  have  the  mortgages  foreclosed,  and  as 
first  mortgagee  had  two  liens,  to  make  him  enforce  that 
not  given  to  second  mortgagee,  to  the  extent  of  the  property. 
The  bill  was  filed  on  the  16th  October,  1846,  and  the  only 
question  now  presented  is,  who  is  entitled  to  the  rents 
from  the  31st  October,  1846,  to  31st  October,  1847,  petidetUe 
lite,  upon  principles  of  equity,  complaiuants  having  no 
*  legal  right.  The  first  and  second  mortgages  were  re- 
gistered long  before  the  filing  the  bill,  and  of  course  the 
title  being  on  record,  every  body  had  notice  of  its  state 
and  condition,  and  the  mortgagor  had  no  power  to  make 
leases  not  subject  to  the  mortgage,  and  as  deeds  were 
registered,  no  attornment  was  necessary. 

On  the  6th  November,  1846,  in  open  court  an  afiidavit 
was  filed  by  the  second  mortgagee  stating  that  the  mort- 


DECEMBER  TERM,  1849.  ft71 

[Henshawy  Ward  &  Co.,  «# .  Wells  et  ab-J 

gaged  premises  were  an^  insufficient  secorityy  and  praying 
that  the  tenants  may  pay  the  rents  to  the  court,  and  that 
notice  be  given  to  them  accordingly  by  the  clerk  and 
master,  which  was  done,  and  the  clerk  was  appointed 
receiver. 

These  rents  were  a  part  of  the  mortgaged  property, 
and  the  court  had  a  right  to  appoint  a  receiver,  and  give 
notice  to  the  tenants  which  is  equivalent  to  an  attornment 
by  the  tenants.     1  Powell  on  Mort.,  294,  172,  194,  175,  et 
seq,;  Moss  vs.  Gallimorey  2  Doug.,  265;  Keechys.  Hall, 
Doug.,  22 ;  20  Johns.  Rep.,  51 ;  Smith's  Leading  Cases»  vol., 
43   Law  Library,  396,  492 ;  6  Conn.  Rep.,  464.    It  is  no 
answer  to  say,  that  mortgagee  cannot  distrain  for  rent, 
or  bring  an  action  at  law,  for  rent,  against  lessee,  because 
there  is  no  privity  of  interest ;  here  the  lessee  had  notice 
of  the  existing  state  of  the  title  by  registration  of'  the 
deeds,  and    knew  that  mortgagor  could  make  no  lease 
not  subject  to  be  put  an  end  to  by  mortgagee ;  and  even  at 
law  there  are  conflicting  authorities.     See  Pope  vs.  Biggs, 
9  Barn.  andCpess.,  245;  Smith  vs.  Shepherd^  15  Pick.,  147. 
The    filing   the    bill    by    an   equitable   encumbrancer  is 
equivalent  to  an  action  of  ejectment,  by  one  having  the 
legal  title. 

2.  The  first  mortgagee  had  a  mortgage  on  two  tots,  the 
second  on  one  of  them  only.  Complainants  had  a  right 
to  compel  first  mortgagee  to  exhaust  the  remedy  upon 
the  lot  not  mortgaged  to  second  mortgagee.  Hop.  Rep., 
460 ;  3  Leigh,  532.  If  a  creditor  has  two  funds  he  shall 
take  his  satisfaction  out  of  that  fund  upon  which  another 
creditor  has  no  lien.  1  Story's  Eq.,  sec.  556,  633,  and 
note,  cases  cited,  647.  The  funds  in  the  hands  of  first 
mortgagee,  consisted  of  rents  as  well  as  the  corpus  of  the 
property,  after  filing  the  bill. 
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3.  As  to  receiver  on  application  of  «econd  mortgagee, 
me  1   Pow.  on  Mort.,  297,  298,  et  seq.^  note. 

4.  What  is  rent  ?  3ee  definition  in  Blackstone,  4  Kent, 
460. 

"  Phipps  vs.  Bisliop  of  Bath  and  WellSf  2  Dickens'  Rep., 
608.  Application  by  the  Attorney  General,  on  behalf  of 
a  second  mortgagee,  (the  first  mortgagee  declining  any 
steps  to  get  into  possession)  to  have  a  receiver  appointed  ; 
end  that  he  might  apply  the  rents  in  keeping  down  the 
interest  of  a  mortgage,  and  £10,000  charged  on  the  estate^ 
and, to  pay  the  surplus  rents  into  the  bank. 

Lord  Chancellor  Thmrlow.  A  second  mortgagee,  the 
mortgagor  liviog,  cannot  have  a  receiver  without  the 
consent  of  the  first  .Jnortgagee,  because  the  court  cannot 
prevent  the  first  mortgagee  from  bringing  an  ejectment 
against  the  receiver,  as  soon  as  he,  is  appointed." 

The  bill  ^^^  ^^  ^^  appoint  a  receiver  without  prejudice 
to  first  or  previous  encumbrancer  taking  possession.  See 
Daniers  Eq.  Prac,  1949,  1850,  et  seq. 

Frelinghuysen  vs.  Cobden^  4  Paige,  205.  Complainant 
in  possession  and  insolvent ;  an  motion  of  defendant,  who 
had  purchased  under  a  decree  of  foreclosure,  to  which 
complainant  had  not  been  a  part}%a  receiver  was  appointed. 
^  2  Schoales  and  Lefroy,  710,  718;  wl^ere  rights  of  co- 
defendants  inter  9ese  arise  from  proofs  and  documents  in 
the  case  between  plaintiffs  and  co-d»fendants,  court  of 
equity  is  bound  to  decree  between  co-defendants,  and  it 
is  error  not  to  do  so.  But  where  defendant  is  not  a  party 
seeking  the  aid  of  the  court,  and  no  decree  can  be  made 
for  him,  and,  therefore,  not  entitled  to  apply  for  an  order 
for  his  own  relief,  it  may  be  different.  These  complainants 
seek  to  be  substituted  in  place  of  iSrst  mortgagee  and 
make  him  enforce  all  his  rights  against  the  property  of 
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the  mortgagor;  the  first  and  second  encumbraDcer  are  both 
seeking  relief  against  the  mortgagor  and  his  tenants, 
the   security  being  inadequate. 

Metcalf  ys.  PulvertofU  1  Vesey  and  Beames,   180;  re- 
ceiver   was   appointed    at   the   instance   of  a    purchaser 
pendente  lite.     Daniel's   Chan*  Practice. 

A  prayer  in  a  bill  for  a  receiver  is  not  absolutely  re- 
quisite, and  if  the  facts  of  the  case  authorize  it,  the  court 
will  appoint  a  receiver,  although  there  is  no  prayer  to 
that  effect  in  the  bill.  Malcolm  vs.  Montgomery^  2  Molloy, 
500;  12  Con.   Chan.   Rep.,  Daniel,    1974-5. 

Consequence  of  appointment  and  mode  of  proceeding 
against  tenants.  Daniel's  Practice,  1982,  1983;  2  Story's 
Eq.  Ju.,  sec.  833.  See  section  829.  Story,  where  he  says : 
*'  The  appointment  of  a  receiver  is  made  for  the  benefit 
and  on  behalf  of  all  the  parties  in  interest,  and  not  for 
the  benefit  of  the  plaintifi",  or  one   defendant  only." 

The  appointment  of  a  receiver  does  not  afiect  the  right 
of  any  party.  Lord  Hardwicke  in  Ship  vs.  Toiousend, 
3  Atk.,  464.  The  second  inortgagee  of  a  part  of  the 
property  mortgage(J  to  the  first,  has  an  equity  to  compel 
the  first  to  exhaust  his  remedies,  and  to  collect  the  rents 
where  the  property  is  inadequate-  Why  compel  the  first 
mortgagee  to  bring  ejectment  when  the  mortgagor  and 
encumbrancer  are  before  the  court  ?  Although  the  second 
mortgagee  has  no  equitable  right  by  contract  to  the  rents 
of  property  not  mortgaged  to  him,  included  in  first  mort- 
gage, he  has  an  equity  against  mortgagee  and  mortgagor 
to  have  the  rents  applied  to  first  mortgage,  where  security 
is  insufficient. 

Richard  vs.  Gould,  1  Molloy,  22 ;  12  Con.  Chan.  Rep., 
1^;  Robinson  vs.  Tliorpe,  note  to  page  IP,  Chief  Baron 
says :  "  The  cases  cited  only  shew  the  practice  in  England 
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as  to  appointing  and  removing  receivers.  There  in  a  mort- 
gage cause  they  only  decree  a  foreclosure  in  favor  of 
plaintiff,  biit  our  practice  is  td  sell  the  estate,  and  by  the 
produce  pay  the  parties  according  to  priority ;  and,  there- 
fore,  the  receiver  is  for  the  benefit  not  merely  of  the 
plaintiflT,  but  of  all  parties." 

E.  H.  Ewingy  for  defendant  Butler. 

The  decree  of  the  Chancellor  cannot  be  sustained. 

1.  Because,  even  if  the  Planters'  Bank  was  complainant, 
and  Butler  was  its  tenant,  it  could  not  have  judgment 
in  this  summary  way,  for  rent,  in  a  court  of  equity,  either 
in  its  behalf  or  that  of  its  receiver. 

2.  Because,  if  the  bank  was  complainant,  it  could  not 
in  equity,  in  any  event,  have  judgment  against  the  tenant 
of  Wells,  who  had  never  attorned  to  the  bank,  and  this 
for  want  of  privity  as  well  as  for  want  of  jurisdiction  in 
a  court  of  equity. 

3.  The  bank  ia  not  complainant,  and  though  Henshaw, 
Ward  &  Co.,  on  the  principla  of -marshalling  assets,  might 
force  the  bank  to  have  its  debt  first  satisfied  out  of  the 
Butler  house  and  its  rents,  still  ihe  bank  not  being  com- 
plainant, a  receiver  could  not  be  appointed  of  that  property 
upon  which  it  alone  had  a  lien,  nor  a  fortiori^  could  a 
judgment  be  rendered  in  behalf  of  the  bank  or  its  receiver, 
leaving  out  of  view  the  reasons  above  given. 

4.  No  receiver  of  this  Butler  house  is  prayed  for  in  the 
bill,  and  none  is  asked  for  by  petition  or  afiidavit,  and 
none  could  be  appointed  by  the  court  A  receiver  will 
not  be  granted  before  hearing,  if  not  prayed  for  in  the  bill, 
nor  then,  unless  upon  special  application.    Receiver  will 
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not  be  appointed  on  application  of  one  defendant  against 
another.     Trumbull  vs.    Ogden^  3  Eq.  Digest,  557, 

5.  Even  at  law,  the  Planters'  Bank  could  neither  sue 
for  these  rents  nor  distraiti  for  them,  if  the  law  of 
distress  prevailed  here,  for  want  of  privity  ;  Butler  never 
having  consented  to  become  the  tenant  of  the  bank,  but 
having  refused  to  attorn  to  it,  or  become  its  tenant.  The 
remedy  of  the  bank  would  have  been  an  ejectment  against 
the  tenant  and  an  action  of  trespass  for  mere  profits. 
The  case  of  Keech  vs.  Hall^  in  Douglas,  was  an  action 
of  ejectmsnt.  The  case  of  Moss  vs.  Gcdlimore^  in  the  same, 
was  one  of  a  tenant  who  had  become  such  before  the  mort- 
gage, and  whose  lease  was,  therefore,  assigned  by  the 
mortgage.  There  is  no  case  where  a  mortgagee  has  been 
permitted  to  recover  against  lessee  of  mortgagor  after 
mortgage,  except  the  case  of  P(q>e  vs.  Biggs^  9  B.  and  C, 
245,  recognized  in  Waddihve  vs.  BametU  2  Bing.  N.  C, 
538,  alluded  to  in   Vallance  vs.  Savage^  f  Bing.,  590. 

The  case  of  Pope  vs.  Biggs  was  shaken  by  Partington 
vs.  Woodcock,  5  N.  and  M.,  672,  6  Adol.  and  Ellis,  690, 
by  Rogers  vs.  Humphreys,, 4  Adol.  and  Ellis,  313.  At 
length  in  Evans  vs.  Elliott,  9  Adol.  and  Ellis,  it  was  ex- 
pressly decided  that  a  suit  by  mortgagee,  for  rent,  against 
tenant  of  mortgagor,  who  became  such  after  mortgage, 
could  not  be  sustained.  And  in  Brown  vs.  Story,  1  Man. 
and  Grainger,  the  same  doctrine  is  held,  but  stating  it  would 
be  altered  if  the  lessee  assented  to  hold  under  the  mort- 
gagee. The  following  American  decisions  sustain  the  same 
position  viz :  Souders  vs.  Van  Sickle,  8  Hal.,  313;  McKircher 
vs.  Hawley,lQ  Johns.,  290;  Watts  vs.  Coffin^  11  Johns., 
495,  and  Mays  vs.  Shattuck,  14  Pick.,  533.  The  case  of 
Janes  vs.  Clark,  20  Johns.,  51,  cited  in  Mr.  Fogg's  brie^ 
is  not  contra^  for  that  was  a  case  where  lessee  attorned  to 
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mortgagee,  which  of  course  would  make  a  privity.  See 
also  43  Law  Library,  English  and  American  notes  to 
Moss  vs.   Gallimoje. 

6.  By  no  mode,  and  in  no  court  should  the  Planters' 
Bank  be  allowed  to  recover  these  rents;  neither  by  suit 
directly  for  the  rents,  nor  by  ejectment  and  trespass  for 
mesne  profits.  By  the  nature  of  a  mortgage  and  the  rules 
well-established  in  regard  to  it,  the  mortgagor  remains 
in  possession  of  the  mortgaged  premises  until  condition 
broken,  and  may  remain  in  possession,  or  receive  the  rents, 
for  which  he  can  be  held  to  no  account,  as  much  longer, 
as  possession  is  not  demanded  by  the  mortgagor.  See 
1  Powell  on  Mort.,  157.  This  position  will  not  be  denied, 
and  if  it  be,  it  can  be  sustained  by  ample  authority.  See 
Moss  vs.  Gallimore^  and,  in  fact,  all  the  cases  above  cited. 
After  condition  broken,  however,  the  mortgagee  may, 
without  notice  in  general,  eject  the  mortgagor,  or  his 
tenant,  and  recover  rent  arrear  by  w^ay  of  mesne  profits* 
though  not  anjihing  for  rent  paid  before  notice.  This 
notice  is  generally  spoken  ot  as  notice  of  the  mortgage, 
sometimes  as  notice  not  pay  rent  to  the  mortgagor,  and 
the  two  things  in  England  are  identical ;  for  as  there  is 
no  registration  law  analagous  to  ours,  and  as  a  lessee  has 
in  fact  no  notice,  either  actual  or  constructive,  of  the  mort- 
gage, when  notice  is  given  to  him  of  the  mortgage,  it  is 
notice  to  pay  no  more  rent  to  the  mortgagor.  Our  regis- 
tration is  not  a  substitute  for  this  notice,  for  otherwise, 
however  solvent  a  man  might  be.  and  however  long  his 
mortgage  might  have  to  run  before  condition  should  be 
broken,  he  could  not  rent  out  his  mortgaged  property,  nor 
receive  the  rents,  because  the  registration  would  be  notice 
to  all  lessees  not  to  pay  rent  to  the  mortgagor,  and  it  might 
be  recovered  back  by  way  of  mesne  profits.     The  notice 
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referred  to,  in  the  Books,  is  a  notice  that  a  mortgagee 
means  no  longer  to  permit  mortgagor  to  remain  in  pos« 
session,  and  to  receive  the  rents.  Well,  when  wa^  this 
kind  of  notice  given  in  this  case  7  Not  till  thirteen  days 
after  the  rent  year  of  1846  was  out.  The  filing  of  the 
bill  was  no  notice,  as  Henshaw,  Ward  &  Co.,  had  no  lien 
on  the  Butler  property,  and  asked  for  no  receiver  <rf  tha*-, 
and  Butler  was  no  party.  Wells  had  been  made  trustee 
by  the  bank  to  rent  this  property  out,  from  year  to  year, 
for  four  or  five  years ;  he  appeared  to  be  solvent,  and  was 
thought  to  be  rich.  The  rent  year  is  about  to  expire,  and 
Wells  comes  to  the  tenant  and  says,  do  you  want  this 
property  ?  If  you  do  not,  others  do.  You  jnust  give  me 
your  note,  or  go  out  of  the  property.  This  is  the  custom 
of  the  country ;  it  was  in  accordance  with  the  acquiescence 
of  the  bank,  previously.  Butler  had  no  notice  of  Wells' 
default,  in  1845,  to  the  bank.  Who  has  trusted  most  here, 
Butler  or  the  bank?  Lessors,  in  this  country,  must  make 
their  contracts,  and  get  notes,  with  security,  before  the 
end  of  the  year,  otherwise,  their  former  tenants,  whether 
solvent  or  insolvent,  may  remain  in  for  another  year  in 
spite  of  them  for  want  of  notice.  There  is  not  here,  as 
in  England,  a  right  of  distress,  and  unless  security  be 
taken,  before  the  end  of  the  year,  none  can  be  got.  Under 
these  circumstances,  Butler  gives  his  notes,  ihey  are  traded 
ofi*,  and  it  is  now  sought  a  second  time  to  make  him  pay 
the  rent.  Further,  it  is  not  customary  in  this  country,  as 
in  England,  to  take  mortgages  to  secure  loans  with  interest 
payable  yearly,  or  semi-yearly,  and  the  rents  looked  to 
for  that  payment ;  so  that  no  one  is  on  his  guard,  in  any 
way,  as  to  the  rents  of  mortgaged  property.  This  mort- 
gage was  for  property  sold  on  credit  to  Wells,  and  no 
interest  was  accruing  or  expected  to  accrue  on  the   notes 
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secured.  Batler  might  fairly  presume  that  all  that  Wells 
did  was  done  with  th«  assent  of  the  bank.  See  on  these 
matters  Doe  ex  dem,  Whitaker  vs.  Hales^  7  Bing.,  322, 
and  Eoant  vs.  Elliott^  9  Adel.  and  Ellis,  342. 

Green,  J.  delivered  the  opinion  of  the  court. 

■ 

This  bill  is  filed  to  foreclose  a  mortgage,  executed  to 
the  con^plainants,  by  the  defendant  Wells,  upon  part  of 
lot  172,  in  the  city  of  Nashville,  to  secure  a  debt  due  the 
complainants  of  upwards  of  eight  thousand  dollars.  Said 
mortgage  is  dated  16th  of  June,  1843.  The  said  de- 
fendant Wells,  being  indebted  to  the  other  defendant,  the 
Planters'  Bank  of  Tennessee,  in  the  sum  of  thirty  thousand 
dollars,  to  secure  the  payment  thereof,  en  the  14th  day 
of  November,  1840,  executed  to  said  Bank  a  mortgage, 
for  said  house  and  lot.  No.  172,  and  also  for  a  house  and 
lot.  No.  9,  in  said  city.  The  debt  to  the  Planters'  Bank 
was  due  in  annual  instalments  from  one  to  ten  years. 
Wells,  before  the  bill  was  filed,  had  paid  the  four  first 
instalments  due  the  bank,  but  he  had  failed  to  pay  the 
fifth  note,  due  the  13th  of  October,  1845. 

The  bill  seeks  to  have  the  mortgage  to  the  bank  fore- 
closed, and  that  it  have  the  lot  No.  9,  upon  which  the 
complainants  have  no  lien,  applied  towards  the  extinguish- 
ment of  its  debt  in  the  first  place,  and  then  so  much  of 
the  proceeds  of  lot  No.  172,  as  may  be  necessary  to  satisfy 
the  same.  The  bill  prays  that  a  receiver  be  appointed 
to  receive  the  rents  of  the  lot  mortgaged  to  the  complain- 
ants.  On  the  28th  of  August,  1846,  Wells,  the  mortgagor, 
(who  had  remainedin  possession,  and  who  had  previously 
rented  the  property,  and  received  the  rents,)  rented  the 
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house,  and  lot  No.  9.,  to  E.  C.  Butler,  trustee  for  O.  P.  Cutron, 
Ipr  one  year,  to  commence  the  Slslday  of  October,  1846; 
and  Butler  executed  two  Botes  for  the  rent,  dated  31st  of 
October,  1846,  for  five  humdred  dollars  each,  due,  the 
one  at  crix  and  the  other  at  twelve  months. 

This  bill  was  filed  the  16th  of  October,  1846,  and  on  the 
5th  of  November  G.  M.  Fogg,  agent  of  the  complainants, 
filed  an  affidavit,  stating  t^at  the  mortgaged  premises 
were  wholly  inadequate  to  pay  all  the  debts ;  whereupon, 
on  motion  of  the  eomplainants,  and  the  Planters'  Bank, 
(a  defendant)  a  receiver  was  appointed  by  the  court,  to  reat 
the  mortgaged  premises^— lota  No.  178  and  No.  9, — witk 
orders  to  give  the  tenants  in  possession  immediate  notice 
thereof.  The  receiver's  notice  was  served  upon  the  tenants' 
in  possession,  the  6th  of  November,  1846L  The  tenants- 
in  possession  refused  to  pay  rent  to  the  receiver,  and  the 
court,  at  November  term,  1847,  directed  thai;  said  tenants 
he  summoned  to  appear,  and  shew  cause  why  the  court 
should  not  adjudge  that  they  should  p^y  rent  to  the  receiver. 
E.  C.  j^utler,  who  had  occupied  the,  house,  on  lot  No.  9, 
appeared,  and  showed  for  cause,  that,  before  he  knew  of 
the  existence  of  said  mortgage,  he  had  rented  the  house 
from  Wells,  for  one  year,  to  commence  the  31st  of  Octobert 
and  had  executed  to  him  negotiable  notes,  for  the  rent, 
and  before  he  had  received  notice  to  pay  rent  to  the  receiver, 
the  said  notes  had  been  negotiated  by  Wells,  in  due  course 
of  tra'le,  and  that  the  holder  would  enforce  payment. 

The  court,  thereupon,  decreed,  that  the  said  Butler  was 
liable  to  pay  the  rent  to  the  receiver  from  the  6th  of  No- 
vember, the  time  the  receiyer  was  appointed,  and  gave 
notice  to  said  Butler,  until  the  31st  of  October,  1847, 
amounting  to  eight  hundred  and  ninetj^-nine  dollars  and  ten 
cents.    From  this  decree  Butler  appealed  to  this  court. 
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1.  Upon  these  facts,  the  first  question  is,  have  the  con^ 
plainants  a  right  to  insist  that  the  Planters'  Bank  shall 
first  resort  to  the  house  and  lot  No.  9,  for  the  satisfaction 
of  its  debt?  That  they  have  such  right,  is  the- settled 
law  of  a  court  of  chancery.  The  general  principle  is, 
that  if  one  party  has  a  lien  on  two  funds,  for  his  debt,  -and 
another  party  has  a  lien  on  one  only  of  the  funds,  for 
another  debt,  the  latter  has  a  right,  in  equity,  to  compel 
th«  former  to  resort  to  the  other  flind,  in  the  first  instance, 
for  satisfaction.  1  Story's  Eq.,  Ju.,  mc.  559,  0tf3.  Thus, 
i«  the  case  put  by  Mr.  Justice  Story,  (Eq.  Ju.,  sec.  633,) 
*'If  A  has  a  mortgage  upoa  two  different  estates  for  the 
€ame  debt,  and  B  hat  a  mortgage  upon  one  only  of  the 
estates  for  another  debt,  B  has  a  right  to  throw  A,  in  the 

^first  instance,  lor  satisfaction,  upon  the  security,  which 
he,  B,  cannot  touch;  bX  least,  where  it  will  not  preju- 
dice A's  rights,  or  improperly  control  his  remedies.** 
And  this  is  certainly  reasonable ;  for  by  compelling  A  to 
take  satisfaction  out  of  one  of  the  fundSi  no  iiyustice  is 
done  to  him,  and  it  is  the  only  way  by  which  B  can  receive 
payment.  Upon  this  priaciple,  the  complainants,  having  a 
mortgage  on  lot.  No.  172  only,  and  the  Planters'  Bank  hav- 
ing a  prior  mortgage  upon  that  lot,  and  also  upon  lot  No.  9, 
the  bank  jxisiy  be  compelled,  in  the  first  instance,  to  resort 
to  the  lot  No.  9,  for  satisfaction.  And  it  seems  clear,  that 
if  the  entire  fand  shall  be  deemed  inadequate  for  the 
satisfastiOa  of  both  debts, — the  second  mortgagee,  may 
require,  that  the  first  mortgagee  "shall  receive  the  rents 
of  the  estate  also,  and  apply  them  to  his  debt. 

2.  Althoogh  the  legal  estate  is  vested  in  the  mortgagee, 
yet  there  is  a  tacit  assent,  that  the  mortgagor  shall  retain 
the  possession  until  default  of  payment,  and  while  he 
thus  retains  possession  he  is  not  bound  to  account  for  rent. 
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But  the  mortgage  may,  at  any  time,  and  before  default, 
if  he  choses,  put  the  uiortgagor  out  of  possession,  by  eject- 
ment, or  other- proper  suit.  4  Kent's  Com.,  155.  When 
the  mortgagor  is  left  in  possession,  the  true  inference  to 
be  drawn  is,- that  he  shall  possess  the  premises  at  will,  in 
the  strictest  sense;  and,  therefore,  he  is  not  entitled  t9 
notice  to  quit.     1  Pow.  on  Mort.,  160. 

If  the  mortgagor  lease  the  estate,  while  he  is  per- 
mitted to  retain  the  possession,  the  tenant  can  only  enjoy 
such  rights  as  the  mortgagor  possessed;  for,  says  Chan- 
cellor Kent,  (4  Com.,  157,)  "every  person  taking  under 
him,  takes,  subject  to  all  the  rights  of  the  mortgageei 
unimpaired  asd  unaffected."  This  doctrine  is  mueh  more 
reasonable  in  this  country  than  it  is  in  England,  for  it 
is  the  duty  there,  of  a  party  who  wishes  to  take  a  lease, 
to  eitlquire  after,  and  examine  the  title  deeds:  his  neg- 
.ligence  is  much  greater  here,  if  he  fail  to  acquire  a 
knowledge  of  the  mortgage^  because  an  examination  of  • 
the  Register's  Books, '^tould  afford  the  desired  informa- 
tion. But  whether  the  tenant  of  the  mortgagor,  has  actual 
knowledge  of  the  mortgage  or  not,  can  make  no  difference; 
the  registration  is  constructive  notice  to  him,  and  he 
stands  in  exaetly  the  situation  of  the  mortgagor;  for  a 
mortgagor  has  no  power,  express  or  implied,  to  let  leases 
not  subject  to  every  circumstance  of  the  mortgagee.  1 
Pow.  on  Mort.,  60;  Doug.  Rep.,  21 ;  4  Kent's  Com.,  166, 
Therefore,  although,  if  the  mortgagee  permits  the  lessee 
to  enjoy  His  lease,  the  mortgagor  may  be  considered,  in 
some  sort,  a  trustee  for  the  mortgagee,  yet,  the  mortgagee 
'  may,  at  any  time,  countermand  the  implied  authority,  by 
giving  notice  to  the  tenant  not  to  pay  rent  to  the  mort- 
gagor any  longer.  1  Pow.  on  Mort^  158.  We  think,  from 
these  principles,  thus  supported  by  the  authoritiest  It  is 
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clear,  that  Wells,  the  mortgagor,  had  no  right  to  make 
a  lease  from  year  to  year,  that  would  be  obligatory  upon 
the  mortgagee ;  and  that  Butler^  the  tenant,  paid  the  rent 
in  advance,  in  his  own  wrong.  He  must  be  held  to  have 
bad  notice  of  the  mortgage^  and  consequently  to  have  had 
a  knowledge  of  the  rights  of  the  mortgagee,  and  that  it 
was  in  the  power  of  the  mortgagee,  at  any  time,  to  require 
the  rent  to  be  paid  to  him ;  and,  therefore,  that  the  mort- 
gagor bad  no  right  to  receive  the  rent  in  advance.  It 
is  the  tenant's  folly,  and  misfortune,  that  he  executed 
negotiable  securities  for  the  rent  agreed  on.  He  may, 
thereby,  be  required  to  pay  the  rent  for  this  property,  both 
to  the  mortgagor  and  mortgagee ;  but  we  cannot,  on 
account  of  the  hardship  of  the  case,  deprive  the  mortga- 
gee  of  his  unquestionable  rights. 

3.  It  is  insisted,  that  a  court  of  chancery  has  no  juris- 
diction to  afbrd  the  relief  now  sought ;  that  the  tenant 
of  the  mortgagor,  cannot  be  regarded  as  the  tenant  of  the 

■ 

mortgagee,  unless  the  tenant  attorn  to  the  mortgagee,  and 
that  the  mortgagee's  only  remedy  is,  to  turn  the  tenant 
out  by  an  ejectment,  and  then  sue  for  mesne  profits. 

Upon  this  qnestion,  the  authorities  are  somewhat  con- 
tradictory,  but  the  later  cases  seem  to  maintain  the 
doctrine,  that  the  mortgagee  cannot,  by  giving  the  mort* 
gagor's  tenant  notice  to  pay  rent  to  him,  treat  him  as 
tenant,  and  distrain  for  rent,  but  that  in  order  to  recover 
rent,  the  mortgagee  must  bring  his  ejectment,  and  then 
recover  for  mesne  profits.  But  where  the  mortgagee 
brings  his  bill  to  foreclose  the  mortgage,  this  doctrine  has 
no  application.  If  the  fund  is  in  danger,  a  receiver  will 
be  appointed,  such  appointment,  resting  in  the  discretion 
cdT  the  court.  3  Dan.  Ch.  PI.  and  Pr.,  1949.  When  a 
receiver  has  been  appointed,  it  is  the  duty  of  any  party 
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on  the  record,  to  deliver  up  the  possession  of  any  lands  and 
tenements  that  are  in  the  occupation  pf  the  party,  and  tht 
court  in  appointing  a  receiver,  may  order  that  the  tenants 
attorn  to  the  receiver,  and  pay  their  rent  to  him.  3  Dan. 
PI.  and  Pr.,  1982-3.  If  they  refuse  to  attorn,  on  being 
notified  by  the  receiver,  the  practice  in  England  is,  for 
the  party,  obtaining  the  order  for  a  receiver,  to  proceed 
against  them  for  a  contempt.  lb.,  1983.  Thus,  it  will  be 
seen,  that  in  this  case,  the  bank  may  be  compelled  to 
exhaust  its  remedies  as  to  the  estate  the  complainants 
cannot   touch,  before  it  will   be  allowed  to  obtain  satis- 

■ 

faction  from  the  estate  mortgaged  to  the  complainants; 
and  one  of  those  remedies  ia,  to  have  the  rents  of  lot  No. 
9,  applied  to  the  first  mortgage,  seeing  the  fund  is  inade- 
quate. This  is  plainly  an  equity  the  complainants  have 
against  the  mortgagor,  ard  the  first  mortgagee.  But  how 
can  this  be  efiected  unless  a  receiver  be  appointed  to 
collect  the  rents  ?  Shall  the  first  mortgagee  be  compelled 
to  bring  an  ejectdaeot  to  obtain  possession,  and  then  an 
action  for  mesne  profits?  "Why  all  this  delay,  and  cir- 
cuity of  action,  when  the  court  has  all  th«  parties  before 
it  ?  Upon  the  foreclosure  of  a  mortgage,  our  practice  is, 
to  sell  the  estate,  and  pay  the  parties  according  to  priority. 
The  receiver  is,  therefore,  for  the  benefit  of  all  the  parties ; 
and  we  think  the  chancery  court  had  power  to  make  the 
appointment  in  this  case,  and  through  the  intervention  of 
the  receiver,  to  collect  those  rents — ^thus  directly  attaining 
the  end  which  it  is  admitted  the  first  mortgagee  might 
have  accomplished,  by  his  ejectment,  and  his  subsequent 
suit  for    an  occupation  rent. 

4.  It  is  objected  that  there  is  no  ])rayer  in  this  bill  for  a 
receiver,  as  to  the  house  and  lot  No.  9,  and  that,  therefore, 
the  appointment  was  improper.    In  the   case,  of  Malcolm 
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VS.  Montgomery,  12  Con.  Eng.  Chan.  Rep.,  683,  the  Lord 
Chancellor  said :  "A  prayer  for  a  receiver  is  not  necessary 
to  get  a  Receiver  appointed,  if  the  facts  stated  authorize 
the  appointment  of  one."  And  in  Dan.  Chan.  Prac,  1974, 
the  same  principle  is  stated,  with  the  observation,  that  the 
necessity  for  the  appointment  freqtlently  occurs  after  the 
bill  has  been  filed,  so  that  it  could  not  have  been  part  of 
of  the  prayer,  and  the  court  will,  nevertheless,  make  the 
order  without  requiring  the  bill  to  be  amended,  or  a  sup- 
plemental bill  to  be  filed." 

5.  It  is  objected  that  this  receiver  was  appointed  on 
the  application  of  one  of  the  defendants  (the  bank)  against 
another  defendant,  the  mortgagor,  and  this  it  is  insisted 
cannot  be  done.  The  cases  in  which  the  court  has  re- 
fused a  receiver  upon  the  application  of  defendant,  against 
a  co-defendant,  are  cases  where  the  party  was  not  seek- 
ing the  aid  of  the  court,  and  no  decree  could  be  made  for 
him.  But  here  the  complainants  seek  to  be  substituted 
to  the  rights  of  the  first  mortgagee,  and  to  make  him 
enforce  all  his  rights  against  the  mortgagor.  Both  mort- 
gagees are  seeking  relief  against  the  mortgagor  and  his 
tenant.  In  such  a  case,  the  court  may  decree  in  favor 
of  one  defendant  against  another.  In  fact,  it  is  required 
to  do  so,  in  order  to  afford  the  relief,  to  which  the  com- 
plainants are  entitled.  And  if,  as  between  the  defendants, 
the  court  may  decree  relief,  it  follows,  that  it  may  make 
any  interlocutory  order  that  may  be  made  necessary  to 
obtain  relief.  We  think  the  defendant  Butler,  was  liable 
to  the  mortgagee,  for  a  reasonable  occupation  rent,  from 
the  time  he  had  notice  to  pay  to  the  receiver;  and  al- 
though the  amount  should  have  been  settled  by  the 
master,  yet  the  sum  agreed  on  in  the  contract  with 
Wells,  furnishes  evidence  of  the  value  of  the  premises,  and 
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therefore,  in  taking  that  sum  for  the  criterion  by  which  to 
charge  him,  no  injustice  has  been  done.  Upon  the  whole 
matter,  we  affirm  the  decree* 


GoTCFiER  et  als  vs.  Burrows  et  als. 

The  Gonstitation  of  the  SUte  of  Tenneieee  confers  on  the  Legislatare  the 
power  to  establish  new  counties.  One  of  the  restrictions  on  the  exercise  of 
this  power  is,  that  **  no  line  of  snch  county  shail  approach  the  t;ourt-hoase 
«f  any  old  county,  from  which  it  may  be  taken,  nearer  than  twelve  miles.*' 
This  is  an  absolute  prohibition  of  the  power,  on  the  part  of  the  Leg^islatnre, 
either  in  the  establistmient  of  a  new  county  or  In  the  tiding  from  one  county 
a  portion  of  its  territory  and  attaching  it  to  another,  or  in  changing  the  lines 
of  adjoining  counties,  to  approach  the  court-house  of  the  county,  the  territory 
of  which  Is  taken,  nearer  than  twelve  miles.  It  was  designed  to  be  a  per- 
petual gaaranty  against  legislatiye  eucroachme^  in  whatever  mode  it  might 
be  attempted. 

This  is  a  bill  which  was  filed  by  Gotcher  and  others, 
citizens  and  justices  of  the  peace,  of  the  county  of  Cofl^e, 
against  Burrows  and  others,  justices  of  the  peace,  for  the 
county  of  Grundy.  The  following  is  the  decree  of  the 
court : — 

**  Be  it  remembered,  that  this  cause  came  on  for  hearing 

the  17th  day  of  August,  1847,  before  the  Hon.  B.  L.  Ridley, 

Chancellor,  &c.,  upon  original  and  amended  bill,  answers, 

replications,  and  proof,  and  in  the  presence  of  counsel  on 

both  sides.    And  it  appearing  to  the  satisfaction  of  the 

court,  that  the  complainants  are  citizens  of  Coffee  county, 

and  justices  of  the  peace  of  the  County  Court  of  Coffee 

county,  and  that  Jesse  Gotcher  is  a  citizen  of  that  portion  of 

Coffee  county,  designated  as  civil  districts  Nos.  11  and  12, 

which  was   by  an  act  of  the  General  Assembly  of  the 
38, — VOL.  IX. 
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State  of  Tennessee,  passed  on  the  30th  day  of  January, 
1846,  attached  to  Grundy  county,  and  that  the  defendants 
are  citizens  of  Grundy  county,  and  justices  of  the  Coan^ 
Court  of  Grundy  county,  and  it  appearing  that  the  General 
Assembly  of  the  State  of  Tennessee,  on  the  30th  day  of 
January,  1846,  passed  an  act,  entitled  an  act,  to  attach  a 
portion  of  the  county  of  Coffee  to  the  county  of  Gmndy, 
and  that  the  portion  of  the  county  of  Grundy,  which  said 
act  attached  to-  Grundy  county,  is  embraced  by  civil 
districts,  Nos,  11  and  12,  of  said  Coffee  county,  and 
it  further  appearing  that  the  line  striking  said  dis- 
tricts Nos.  11  and  12,  from  Coffee  county,  and  attaching 
them  to  Grundy  county,  in  pursuance  of  said  act  of 
the  General  Assembly,  passed  30th  day  of  January, 
1846,  is  within  less  than  12  miles  of  the  court-house  of 
Coffee  county,  erected  and  established  by  law,  previous 
to  the  passage  of  said  act  of  the  30th  of  January,  1846, 
the  court  is,  therefore,  of  opinion,  said  act  of  the  30th  of 
January,  1846,  entitled  an  act,  to  attach  a  portion  of  the 
county  of  Coffee  to  the  county  of  Grundy,  is  in  violaticm 
of  that  portion  of  article  the  10th,  section  the  4th  of  the 
Constitution  of  the  State  of  Tennessee,  which  declares  that 
no  line  of  such  county  shall  approach  the  court-house  of 
any  old  county,  from  which  it  may  be  taken,  nearer  than 
twelve  miles,  and  is,  therefore,  unconstitutional  and  void. 
And  it  appearing  to  the  court  that  the  county  of  Grundy, 
in  pursuance  of  said  act  of  the  30th  of  January,  1846, 
claims  jurisdiction  over  said  districts,  Nos.  11  and  12,  of 
Coffee  county,  as  a  part  of  Grundy  county ;  that  justices 
of  the  peace  for  Grundy  county  have  been  elected  in  said 
districts  Nos.  11  and  12,  and  qualified  as  justices  of  the 
peace  for  Grundy  county ;  that  constables  have  been  elected 
in  said  districts,  Nos.  11  and  12,  and  qualified  by  the  County 
Court  of  Grundy  county,  as  constables  for  said  districts, 
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being  designated  as  civil  districts  Nos.  9  and  10  of  Grundy 
county ;  that  the  justices  of  the  peace  of  Grundy  county, 
have  appointed  citizens  residing  within  the  limits  of  said 
districts  Nos,  11  and  12,  of  Coffee  county,  to  serve  as  jurors 
of  the  Circuit  Court  of  Grundy  county,  and  that  the  justices 
of  Grundy  county  have  also  assessed  a  county  tax  for 
Grundy  county,  on  the  citizens  residing  within  said  districts, 
Nos.  11  and  12.    'llie  court  is  of  opinion  that  all  of  said  acts, 
electing  and  qualifying  justices  of  the  peace,  and  consta- 
bles, appointing  jurors,  assessing  a  county  tax,  as  well  as 
all  other  acts  of  jurisdiction  and  authority,  assumed  and 
exercised  by  the  county  of  Grundy,  and  the  justices  of  the 
County  Court  of  Grundy  county,  in  and  over  said  civil  dis- 
tricts, Nos.  11  and  12,  and  over  the  citizens  residing  within 
the  limits  of  said  districts,  are  null  and  void.    And  the  court 
doth,  therefore,  order,  adjudge,  and  decree,  that  said  civil 
districts,' Nos.  11  and  12,  are  a  part  of  and  belong  to  the 
county  of  Coffee,  as  though  the  said  act  of  the  30th  of 
January,  1846,  had  not  been  passed.    And  it  is  further 
ordered,  adjudged,  and  decreed,  that  the  justices  of  the 
County  Court  of  Grundy,  the  justices  of  the  peace  and 
constables  elected  for  said  districts  as  a  portion  of  Grundy 
county,  and  all  the  officers,  judicial  and  ministerial,  of  and 
for  Grundy  county,  and  all  their  agents,  acting  under  their 
authority  be,  and  they  are  hereby  perpetually  enjoined  from 
exercising  any  authority  and  acts,  either  judicial  or  min- 
isterial, over  said  districts,  Nos.  11  and  12,  and  over  the 
citizens  thereof,  and  that  they  be  especially  enjoined  from 
collecting  and  appropriating  any  taxes,  assessed  and  levied 
on  the  citizens  and  property  in  said  districts,  Nos.  11  and 
12.    It  is  further  ordered,  adjudged,  and  decreed  that  the 
receiver  appointed  by  an  interlocutory  order,  pronounced 
in  this  cause  at  the  February  term,  1847,  to  collect  the 
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State  and  County  taxes  from  the  citizens  residing  in  said 
districts,  Nos.  11  and  12,  pay  over  the  State  tax  by  him 
collected,  to  the  proper  officer  of  the  State,  and  that  he 
pay  over  to  the  clerk  and  master  of  this  court,  for  the  use 
of  Coffee  county,  all  the  taxes  by  him  collected,  from  the 
citizens  of  said  two  districts;  the  clerk  and  master  being 
hereby  directed  to  audit  the  account  of  said  receiver  and 
allow  him  the  commissions  allowed  by  law  to  tax  collectors 
for  his  services.  It  is  further  ordered,  adjudged,  and 
decreed  that  the  defendants  pay  the  costs  of  this  cause  for 
which  execution  may  issue  as  at  law." 

Ready^  Meigs^  and  Hickersorij  for  complainants. 

W.  E,  VenablCf  for  defendants. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  amended  Constitution  of  this  State,  art.  10,  sec.  4, 
confers  upon  the  Legislature  the  power  to  establish  new 
counties,  under  certain  specific  restrictions,  one  of  which 
is,  that  **  no  line  of  such  county  shall  approach  the  court- 
house of  any  old  county,  from  which  it  may  be  taken, 
nearer  than  twelve  miles."  We  are  called  upon  in  this 
case  to  expound  the  proper  meaning  and  construction  of 
the  foregoing  clause. 

The  question  arises  upon  the  following  state  of  facts. 
The  Legislature,  by  the  act  of  1644,  chap.  204,  established 
the  county  of  Grundy,  out  of  parts  of  Warren  and  Coffee 
counties.  The  boundaries  of  the  county  are  defined  in  the 
act :  and  in  reference  to  Coffee  county,  it  is  provided,  that 
the  line  shall  be  run,  ''so  as  not  to  approach  Manches- 
ter (the  county-seat  of  Coffee  county)  nearer  than  twelve 
miles."  The  Legislature,  by  a  subsequent  act,  passed  in 
1846,  and  after  the  organization  of  Grundy  county,  took 
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a  portion  of  the  territory  of  Coffee  county,  embracing 
two  civil  districts,  and  annexed  it  to  the  county  of  Grundy, 
whereby  the  line  of  the  latter  county  was  made  to  approach 
within  less  than  twelve  miles  of  Manchester. 

This  bill  is  brought  to  have  the  act  of  1846,  attaching 
said  two  districts  to  Grundy  county,  declared  void.    And 
it  was    so  declared  by   the  Chancellor,   and  we    think 
properly.    It  must  have  been  foreseen  by  the  framers  of 
the  Constitution,  that  unless  the  power  to  establish  new 
counties  were  carefully  circumscribed  and  guarded,  great 
and  irreparable  injury  might  not  unfrequently  be  done, 
not  only  to  the  public,  but  also  to  individual  interests  in 
the  counties  whose  territory  should  be  taken  to  establish 
such  new  counties.    One  of  the  most  prominent  of  which 
perhaps  was,  the  necessity  which  might  thereby  be  forced 
upon  such  old  counties  to  change  the  location  of  their  court- 
houses and   county    seats.      To  guard  against  so  serious 
an  evil,  was  unquestionably  one  of  the  principal  motives 
which  caused  the  restriction,  contained  in  the  clause  in 
question,  to  be  incorporated  into  the  Constitution.     And 
we  construe  it  to  be  an  absolute  prohibition  of  the  power, 
on  the  part  of  the  Legislature,  either  in  the  establishment 
of  a  new  county,  or  in  taking  from  one  county  a  portion 
of  its  territory  and  attaching  it  to  another,  or  in  changing 
the  lines   of  adjoining  counties,  to   approach  the   court- 
house of  the  county,  whose  territory  is  taken  for  either  of 
the  foregoing  purposes,  nearer  than  twelve  miles.    The 
restriction  in  question   was  designed   to  be  a  perpetual 
guaranty  against  legislative   encroachment  in  whatever 
mode  it  might  be  attempted.    And  it  is  manifest  that  upon 
any  other  construction,   the  restriction  would  be  utterly 
inoperative  and  unmeaning. 
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The  argument  opposed  to  this  construction,  would  leave 
it  in  the  power  of  the  Legislature  to  do  that  by  indirection, 
which  might  not  be  done  directly.  It  is  admitted,  that  to 
have  done  by  the  act  of  1844  by  which  the  county  of 
Grundy  was  established,  what  was  done  by  the  subsequent 
act  of  1840,  would  have  been  a  palpable  and  undisguised 
violation  of  the  Constitution.  And  if  so,  by  what  process 
of  reasoning  can  it  be  maintained,  that  a  power  expressly 
prohibited  in  the  former  instance,  might  be  properly  exer- 
cised in  the  latter?  surely  the  reason  of  the  constitutional 
prohibition  had  lost  nothing  of  its  force,  much  less  ceased  to 
exist.  And  if,  in  the  establishment  of  the  county,  the 
Legislature  could  not  have  enlarged  the  area  of  the  new 
county,  so  as  to  have  approached  the  town  of  Manchester 
nearer  than  twelve  miles,  upon  what  principle  of  con- 
struction can  it  do  so  at  a  subsequent  session,  so  as  to 
approach  the  town  within  eight  miles  ?  The  object  is  to 
secure  the  counties  from  having  their  county-seats  ap- 
proached nearer  than  twelve  miles ;  and  this  object  can  no 
more  be  defeated,  upon  the  pretext  of  enlarging  a  new  county, 
after  its  organization,  than  in  its  original  establishment. 
The  restriction  upon  the  legislative  power  is  alike  opera^ 
tive  and  imperative  in  the  one  instance  as  in  the  other. 
If  the  reasoning  on  the  other  side  were  correct,  it  is  obvious 
that  the  Legislature,  by  a  series  of  aggressive  enactments, 
from  timb  to  time,  might  encroach  upon  any  and  every 
county,  until  the  line  of  the  new  county  should  be  made 
to  approach  the  very  limits  of  the  county-seat  of  the  old 
county ;  for  if  the  court-house^  may  be  approached,  upon 
any  pretext,  nearer  than  twelve  miles,  the  constitutional 
restriction  ceases  to  be  operative,  and  the  power  to 
encroach  is  without  limitation.  ^  Such  an  approach  to  the 
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county-seitty  leaving  the  court-bouse  at  or  near  the  extreme 
verge  of  the  county,  would  necessarily  produce  so  much 
public  inconvenience,  such  inequality  of  burden  and  benefit 
among  the  citizens  of  the  county,  and  such  deep  and 
general  discontent,  as  would  of  necessity  force  a  change 
of  the  county-seat,  and  thereby  bring  about  all  the  evils 
to  the  public,  and  the  invasions  of  private  rights,  which 
the  clause  of  the^  Constitution  was  intended  to  prevent. 

A  constitutional  provision,  so  wise  and  salutary  in  itself, 
so  indispensably  necessary  for  the  protection  of  important 
interests,  public  as  well  as  private,  and  no  less  essential 
to  the  quiet  and  repose  of  local  conrniunities,  cannot  be 
disregarded  or  evaded  in  the  mode  attempted  in  this  case. 

We  are  of  opinion  that  the  act  of  1846,  chap.  134,  is 
wholly  unconstitutional  and  void,  and,  therefore,  affirm  the 
decree  of  the  Chancellor. 
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Hall  vs.  Tobifkins  and  Ruthekfoed. 

1.  The  act  of  1801,  ch.  15,  lec.  1,  and  the  act  of  1809,  ch.  69,  sec.  1,  authorise 
a  judgment  by  motion  against  the  principal  by  the  aeeurity  against  whom  a 
judgmsnt  has  been  rendered,  not  only  in  the  circuit  court  of  the  county  in 
which  the  judgment  against  the  surety  b  rendered,  but  in  the  circuit  court 
of  any  other  county. 

3.  These  acts  authorise  a  judgment  against  all  the  principals  in  any  bill  bond, 
note  or  obligation,  but  not  against  a  part  only,  except  one  or  more  of  them 
be  dead;  in  that  event  judgment  shall  be  rendered  against  the  surrivors. 
Where  judgment  is  rendered  erroneously  against  a  part  of  the  principals,  it  is 
not  absolutely  Toid  and  is  a  protection  to  purchasen  at  execution  sale  under 
such  judgment 

This  is  an  action  of  replevin  for  the  recovery  of  a  slave 
by  Hall,  against  Tompkins  and  Rutherford.  A  judgment 
was  rendered  against  W.  G.  Pierce  and  B.  J.  Rutherford,  in 
the  Circuit  Court  of  Sumner  county.  In  the  Circuit  Court 
of  Bedford,  a  judgment  was  rendered  in  favor  of  the 
surety,  Rutherford,  against  F.  B.  &  W.  G.  Pierce.  Execu- 
tion was  issued  and  levied  on  a  slave,  and  the  defendants, 
in  this  case,  claim  as  purchasers  at  execution  sale. 
On  the  trial,  they  offered  as  evidence  a  transcript  of  the 
record  of  the  judgment  rendered  in  Bedford.  This  was 
objected  to.  The  objection  was  overruled,  the  transcript 
admitted  by  the  presiding  judge  (S.  Anderson)  and  a  ver- 
dict and  judgment  rendered  for  the  defendants. 

The  plaintiff  appealed. 

£.  A.  Keeble  and  Ready,  for  the  plaintiff. 
H.  Burton  and  Avant,  for  defendants. 
TuBLET,  J.  delivered  the  opinion  of  the  court. 

On  the  trial  of  this  case  in  the  circuit  court,  the 
defendants  offerrd  in  evidence  a  copy  of  a  record  of  a 
judgment  of  the  Circuit  Court  of  Bedford,  in  favor  of 
Benjamin  J.  Rutherford,  against  Franklin  B.  Pierce  and 
Washington  G.  Pierce,  under  which  they  claim  the  negro 
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slave,  Dick,  the  subject  matter  of  this  controversy,  as 
purchased  at  execution  sale. 

To  the  reading  of  this  record,  the  plaintiff  objected,  but 
his  objection  was  overruled  and  the  record  was  read  in 
support  of  the  defendants'  right  to  the  negro;  and  it  is  now 
insisted  that  on  the  reception  of  this  evidence  the  Circuit 
Judge  committed  an  error;  for  which  the  judgment  ren- 
dered in  the  case  should  be  reversed. 

The  judgment  of  the  Circuit  Court  of  Bedford  was  ren- 
dered  against  the  defendants,  Franklin  B.  Pierce  and 
Washington  G.  Fierce,  on  the  motion  of  the  plaintiff,  Benj. 
S.  Rutherford.  As  grounds  for  rendering  said  judgment 
on  motion,  it  is  stated  upon  the  face  of  it  that  it  appeared 
to  the  satisfaction  of  the  court,  from  a  certified  transcript 
of  the  record  of  proceedings  had  in  the  Circuit  Court  of 
Sumner  county,  that  on  the  12th  day  of  June,  1841,  Oran 
Wallace  recovered  a  judgment  in  the  Circuit  Court  of 
Sumner  county  against  Franklin  B.  Pierce  and  Benj.  S. 
Rutherford,  for  the  sum  of  thirteen  hundred  and  five  dol- 
lars, for  debt  and  interest,  and  eleven  dollars  thirty-seven 
and  one-half  cents  for  costs.  And  it  further  appearing 
that  said  recovery  was  had  on  a  certain  obligation  dated 
the  28th  day  of  June,  1839,  executed  by  said  Franklin  B. 
Pierce,  Washington  G.  Pierce,  Isaac  Pierce  and  Benj.  S. 
Rutherford,  payable  to  Oran  Wallace  on  the  2ith  day  of 
December,  1839,  for  the  sum  of  twelve  hundred  dollars. 
But  because  it  is  unknown  to  the  court  whether  Benj.  S. 
Rutherford  was  the  security  only  of  the  said  Franklin  B., 
Washington  G.  and  Isaac  Pierce  in  said  written  obliga- 
tory, a  jury  was  empannelled  to  find  that  fact,  who  found 
that  Benj.  J.  Rutherford  was  only  the  security  of  the  said 
Franklin  B.,  Washington  G.  and  Isaac  Pierce;  whereupon 
it  was  considered  by  the  court  that  the  plaintiff,  Benj.  S. 
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Rutherford,  recover  of  the  said  Franklin  B.  and  Washing- 
ton G.  Pierce,  the  sum  of  eight  hundred  and  thirt}'-eight 
dollars  forty- five  cents,  with  interest  and  cost. 

There  are  two  objections  to  the  validity  of  this  judg- 
ement and  for  which  it  is   contended  that  the  reading  of 
the  certified  copy  thereof,  should  have  been  refused  on  the 
trial. 

1st  It  is  insisted  that  the  Circuit  Coart  of  Bedford,  had 
no  jurisdiction  over  the  case,  but  that  the  same  was 
confined  to  the  Circuit  Court  of  Sumner,  where  the  origi- 
nal judgment  against  Franklin  B.  Pierce  and  Benj.  S. 
Rutherford  was  rendered. 

This  objection  is  not  sustainable.  The  act  of  1801, 
ch.  15,  sec.  1,  provides  that  where  judgment  shall  be 
entered  up  in  any  judicature  within  this  State  against 
any  person  or  persons,  as  security  or  securities,  upon  any 
note,  bill,  bond  or  obligation,  and  the  amount  of  such 
judgment  or  any  part  thereof  hath  been  paid  or  discharged 
by  such  security  or  securities,  they  may  obtain  judgment  on 
motion  against  such  principal  obligor  or  obligors,-  for  the 
full  amount  of  what  shall  have  been  thus  paid,  in  any 
court  where  judgment  may  have  been  entered  against 
such  security  or  securities,  or  within  any  other  court  or 
judicature  in  the  State,  upon  the  production  of  a  copy  of 
the  record  or  judgment  legally  authenticated. 

The  act  of  1800,  chap.  69,  sec.  1,  makes  a  similar  pro- 
vision in  favor  of  securities  against  whom  judgments  have 
been  rendered  and  without  paying  the  amount  or  any 
part  thereof,  and  gives  the  remedy  before  any  jurisdiction 
having  cognizance  thereof. 

Now  in  as  much  as  the  act  of  1801,  gives  the  remedy 
expressly,  not  only  to  the  court  where  the  original  judg- 
ment is  rendered,  but  to  any  other  court  or  judicature 
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in  the  State,  and  the  act  of  1808  to  any  court  having 
cognizance  thereof,  it  necessarily  follows  that  the  test  is 
not  the  county  of  the  court  but  its  jurisdiction;  that  is, 
if  the  court  has  jurisdiction  of  the  subject  matter,  it  has 
jurisdiction  of  the  case.  The  cause  of  action  being  tran- 
sitory, the  motion  may  be  entertained  by  any  court  in  the 
State  that  would  have  had  jurisdiction  of  the  case  upon 
service  of  process  against  the  defendant  or  defendants. 
As  to  the  wisdom  of  this  provision  we  have  nothing  to 
say;  it  is  our  duty  to  enforce  it. 

2nd.  It  is  insisted  that  as  it  appears  from  the 
face  of  the  judgment  that  it  was  rendered  upon  motion 
against  two  of  the  principal  obligors  only,  when  it  appears 
there  were  three,  it  is  void  upon  the  authority  of  the 
case  of  Rice  and  others  vs.  H.  4*  •'•  Kirkman,  3  Hump. 
415.  That  case  holds  that  when  it  appears  from  the 
face  of  the  judgment,  that  it  was  rendered  upon  motion 
against  a  part  of  the  securities  of  a  sheriff  instead 
of  the  whole,  such  judgment  is  erroneous  and  will  be 
reversed  and  the  defendants  discharged,  unless  those 
against  whom  it  is  not  rendered  be  dead,  in  which  case 
there  is  no  necessity  of  proceeding  agrainst  them,  because 
the  bond  remains  obligatory  upon  the  survivors  by  com- 
mon law  principles.  This  case  does  not  hold,  however, 
that  such  judgment  is  void.  It  would  not  be  right  upon 
principal  to  hold  so.  It  is  true  that  the  statute  in  that 
case  as  in  this,  gives  the  judgment  by  motion  against  all 
personally  bound  as  a  class;  and  as  such  proceeding  is 
strictly  construed,  it  is  error  to  move  otherwise  against 
them,  than  as  a  class.  Yet  if  this  be  done  and  judgment 
rendered  accordingly,  it  is  not  void,  for  it  can  amount  to 
nothing  more  than  a  non-joinder  of  parties  defendants, 
which  does  not  render  void  a  judgment.    If  the  parties  to 
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it  think  proper  to  submit  to  it,  third  persons  have  no  right 
to  complain,  and  a  sheriff  or  other  officer  may  execute 
process  thereon  without  becoming  a  trespasser.  The  judg- 
ment, then,  which  is  objected  to  in  this  case,  was  rendered 
before  a  tribunal  having  jurisdiction  thereof,  and  though 
it  was  erroneous  upon  its  face,  yet  it  has  been  legally 
executed  and  protects  purchasers  under  it  against  all 
persons  so  far  as  its  validity  is  concerned.  The  Circuit 
Judge,  therefore,  committed  no  errror  in  permitting  it  to 
be  read  and  we  affirm  his  judgment. 
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A  bill  by  alaTes  to  hare  their  freedom  declared  on  the  following  clause  in  a  will: 
"  I  allow  my  ezecutora,  at  the  expense  and  charge  of  my  estate,  to  use  their 
endeavon  to  have  my  slaves  removed  from  North  Carolina  to  the  State  of 
Ohio,  and  set  free  agreeable  to  the  laws  of  that  State,  and  in  the  event  that 
cannot  be  accomplished,  I  devise  them  to  P.  Earhart  *'  The  executor  deliv- 
ered the  complainants  to  Earhart  to  be  held  as  slaves.  On  this  state  of  facts 
the  court  hold»— 

1.  That  the  direction  to  remove  them  to  the  State  of  Ohio,  to  be  there  emanci- 
pated did  not  effect  an  emancipation  by  the  laws  of  North  Carolina. 

2.  That  the  maxim  that  the  Chancery  Court,  will  consider  as  done  that  which  is 
directed  to  be  done,  does  not  apply  to  this  case;  as  the  laws  of  Ohio  pro- 
hibited the  removal  of  slaves  to  that  State,  and  the  testator  did  not  contem- 
plate a  removal  in  violation  of  law. 

3.  That  the  rule  of  law  is  correctly  laid  down  in  6  Humph.,  122,  that  where 
slaves  are  by  will  directed  to  be  emancipated  in  another  State  the  direction 
not  being  of  itself  an  emancipation,  the  courts  of  this  State  will  not  perfect 
such  emancipation,  and  declare  their  freedom. 

This  bill  was  filed  in  the  Chancery  Court  at  Lebanon. 
It  was  heard  by  the  presiding  Chancellor  (Ridley)  on  bill, 
answer,  replication,  and  proof.  He  dismissed  the  bill  and 
complainants  appealed. 

Guilds  E.  Emng9  and  Meigs^  for  complainants. 

/•  S.  Brierif  Trimble,  and  Caruthers,  for  the  defendants. 

TuRLET,  J.  delivered  the  opinion  of  the  court 

This  bill  is  filed  by  the  complainants,  who  are  held  in 
slavery  by  the  defendants,  to  have  their  freedom  declared, 
which  they  claim  as  their  right  under  the  will  of  Abram 
Earhart,  made  and  published  in  the  State  of  North  Caro- 
lina on  the  28th  day  of  November,   1812. 

The  third  and  fourth  clauses  of  that  will  are  in  the 
words  following :  "  After  the  death  of  my  wife  Catherines 
Earhart,  I  allow  my  executors,  at  the  expense  and  charge 
of  my  estate,  to  use  their  endeavors  to  have  the  whole 
of  my  negroes  and  their  increase  removed  into  the  State 
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of  Ohio,  and  set  free  agreeable  to  the  laws  of  said  State, 
and  in  case  that  cannot  be  accomplished,  I  will  the  whole 
of  said  negroes  and  their  increase  to  my  brother  Phillip 
Earhart  and  his  children  to  be  divided  equally  between 
them."  Afler  the  death  of  Catherine  Earhart,  in  the  State 
of  North  Carolina,  the  execntors  of  the  will  of  Abram 
Earhart,  instead  of  removing  the  slaves  to  the  State  of 
Ohio  for  the  purpose  of  having  them  emancipated,  accord- 
ing to  the  provisions  of  the  will,  chose  to  consider  that 
they  passed  by  it  to  Philip  Earhart,  and  his  children,  to 
whom  as  devisees  they  were  delivered  by  the  executors. 

The  complainants  are  these  slaves  and  their  descendants, 
who  have  been  removed  into  the  State  of  Tennessee,  and 
sold  to  the  defendants,  against  whom,  together  with  the 
executors  of  the  will  who  are  non*residents,  this  bill  is 
filed. 

The  only  question  presented  for  our  consideration  is, 
whether,  under  the  construction  of  this  will,  these  slaves 
are  free.  In  the  case  of  Reuben  et  als.  vs.  Parrish, 
6  Hum.,  122,  the  court  held,  that  if  slaves  are  directed  to 
be  emancipated  in  another  State,  and  the  direction  hd  not 
of  itself  an  emancipation,  but  there  is  some  act  to  be  done 
before  the  emancipation  is  complete,  they  cannot  be  brought 
to  this  State,  and  ask  to  have  that  act  done  by  our  courts 
for  the  purpose  of  perfecting  the  emancipation ;  but  if  the 
direction  of  emancipation  be  of  itself  a  complete  emanci- 
pation, by  the  laws  of  the  State  where  it  is  made,  we  will 
declare  them  to  be  free  here.  This,  in  our  opinion,  still,  is 
the  correct  rule  of  exposition  in  such  cases ;  and  it  presents 
directly  for  our  consideration,  the  question  as  to  whether 
these  complainants  are  freed  from  slavery  directly  under 
the  provisions  of  the  will  of  Abram  Earhart,  according 
to  the  laws  of  North  Carolina  or  not?    We  are  constrained 
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to  hold  that  they  are  not ;  for  by  the  law  of  North  Caro- 
Una,  as  expoanded  by  the' highest  judicial  tribunal,  the 
Supreme  Court  of  Errors  and  Appeals,  at  the  date  of  this 
will,  and  subsequently,  up  to  the  time  these  complainants 
were  delivered  up  by  the  executors  of  the  will  as  slaves, 
and  their  removal  to  the  State  of  Tennessee  no  emancipa- 
tion  could  be  effected  of  slaves,  in  the  manner  provided 
for  in  this  will:  it  was  considered  as  contrary  both  to  the 
law  and  policy  of  the  State.  See  the  reported  cases  of 
the  decisions  upon  this  point  in  2  Murphy,  354;  2  Hawks., 
120,  613;  1  Dev.  Eq.,  493;  1  Dev.  and  Battle,  260;  2  Dev. 
Eq.,  437:  the  principle  is  well  settled  and  not  seriously 
controverted*  Indeed,  the  testator  himself  seems  to  have 
been  aware,  that  his  negroes  could  not  be  emancipated 
under  his  will  in  the  State  of  North  Carolina  ;  he  does  not 
attempt  to  emancipate  them,  but  instructs  his  executors 
to  remove  them  into  the  State  of  Ohio,  and  set  them  free 
according  to  the  laws  of  that  State ;  and  he  seems  to  have 
been  apprehensive  that  it  might  be  impracticable  to  effect- 
uate this  intention ;  for  he  provides  that  if  it  cannot  be 
accomplished,  the  whole  of  his  negroes  and  their  increase 
shall  be  equally  divided  between  his  brother  Philip  and 
his  children. 

The  testator  seems  to  have  supposed  that,  in  the  free 
State  of  Ohio,  some  provision  might  exist  by  which  slaves 
might  be  carried  there  and  emancipated,  but  Ohio  has 
not  thought  proper  to  enact  any  law  for  such  purpose :  she 
has  found  it  necessary,  on  the  contrary ,  to  protect  her- 
self  against  becoming  a  sanctuary  for  slaves  and  free 
negroes.  Accordingly,  by  an  act,  passed  on  the  6th  day 
of  January,  1804,  it  is  provided,  **  that  from  and  after  the 
1st  day  of  June,  next  ensuing,  no  black  or  mulatto  person 
shall  be  permitted  to  settle  or  reside  in  that  State,  unless 
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he  or  she  shall  first  produce  a  fair  certificate,  from  some 
court  in  the  United  States,  of  his  or  her  actual  freedom, 
which  certificate  shall  be  attested  by  the  clerk  of  said 
court,  and  the  seal  thereof  annexed  thereto^  by  said  clerk*'' 
Statutes  of  Ohio,  503. 

And  by  an  act,  passed  on  the  25th  day  of  January,  1807, 
it  is  further  provided,  ^'  That  no  negro  or  mulatto  person 
shall  be  permitted  to  emigrate  into,  and  settle  within,  the 
State,  unless  such  negro  or  mulatto  person  shall,  within 
twenty  days  thereafter,  enter  into  bond,  with  two  or  more 
freehold  sureties,  in  the  penal  sum  of  five  hundred  dollars 
before  the  clerk  of  the  Court  of  Common  Pleas,  of  the 
county  in  which  said  negro  or  mulatto  may  wish  to  reside, 
conditioned  for  the  good  behavior  of  such  negro  or  mulatto, 
and  moreover  to  pay  for  the  support  of  such  person  in  case 
he,  she,  or  they  should  thereafter  be  found  within  any 
township  in  the  State,  unable  to  support  themselves.'' 
Statutes  of  Ohio,  593. 

We  thus  see  what  obstacles  were  thrown  in  the  way 
of  the  executors,  in  any  attempt  to  carry  into  effect  the 
provisions  of  the  will,  which  directed  them  to  take  these 
slaves  to  Ohio  to  be  there  emancipated.  That  State  so 
far  from  having  passed  any  law  in  relation  to  the  emanci* 
pation  of  slaves  brought  there,  had  absolutely  prohibited 
their  introduction  within  its  limits  as  residents,  and  had 
even  gone  so  far  as  to  require  from  every  free  negro  or 
mulatto,  before  he  or  she  should  be  permitted  to  become 
a  resident  of  the  State,  to  enter  into  a  bond,  with  a  penalty 
of  five  hundred  dollars,  with  at  least  two  freehold  securities 
conditioned  for  his  or  her  good  behavior,  and  for  the  pay- 
ment of  his  or  her  support,  in  case  he  or  she  should  be 
found  in  any  township  in  the  State,  unable  to  support 
him  or  herself. 
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Then  here  is  a  law  prohibiting  the  introdaction  of  slaves, 
and  almost  prohibiting  the  introduction  of  free  persons 
of  color ;  certainly  so,  in  most  cases-  where  a  large  num- 
ber of  slaves  are  manumitted  in  another  State  to  be  sent 
to  Ohio.  Twenty,  thirty,  forty,  or  more  strange  free  persons 
of  color,  are  introduced  into  the  State  for  the  purpose  of 
becoming  residents,  each  one  of  whom  has  to  enter  into 
bond,  as  above  stated,  with  two  freehold  sureties  of  th« 
State — ^how  are  these  bonds  to  be  procured  ?  Fifty  bonds, 
of  five  hundred  dollars  each,  make  twenty-five  thousand 
dollars.  There  is  perhaps  not  an  executor  of  a  will,  by 
which  fifty  slaves  are  directed  to  be  manumitted  and 
removed  to  that  State,  who  could  procure  such  bonds. 
The  Legislature  of  Ohio  well  knew  that  bonds  to  such  an 
extent  could  seldom,  if  ever,  be  given,  and  the  law  was 
no  doubt  intended  to  prevent  an  influx  of  emancipated 
slaves  from  other  States. 

The  executors,  in  the  case  under  consideration,  allege 
these  things  in  defence  of  themselves  for  having  neglected 
to  obey  the  instructions  of  the  will  in  this  particular,  and 
we  think  very  properly.  The  negroes  as  slaves  could  not 
have  been  legally  introduced  into  the  State  of  Ohio  there 
to  be  emancipate ;  they  could  not,  as  free  men,  have 
been  introduced  into  the  State,  without  the  bonds  required, 
and  it  is  obvious  that  these  North  Carolina  executors  could 
not  have  procured  these  bonds. 

But  it  is  said  that  by  what  may  be  called  the  common 

law  of  Ohio,  a  slave,  who  is  carried  there  voluntarily  by 

his  owner,  is  ipso  facto  free ;  and  that  it  was  the  duty  of 

these  executors  to  have  carried  these  slaves  upon  the  soil 

of  that  State,  whereby  they  might  become  free,  though 

they  were  immediately  to  be  expelled  from  its  borders 

for  want  of  the  bonds  required  by  law.    We  do  not  so 
39. — VOL.  IX. 
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consider  it.  It  was  not  the  duty  of  the  executors  to  have 
carried  these  slaves  to  the  State  of  Ohio  under  the  existing 
circumstances.  They  were  not  called  upon  to  vicdate  the 
laws  of  the  State.  The  testator  did  not  contemplate  such 
an  act ;  he  looked  to  a  legal  emancipation  in  the  State  of 
Ohio,  and  a  quiet,  peaceful  residence  for  them  there.  He 
never  desired  a  mere  emancipation  of  his  slaves  to  be 
brought  about  by  touching  the  soil  of  Ohio,  and  for  them 
to  be  immediately  thrust  forth  to  wander  upon  the  face 
of  the  earth  without  a  resting  place :  on  the  contrary,  in 
anticipation  of  such  difHculties  he  devises  them  to  his 
brother  and  his  children. 

But  a  greater  difficulty  than  all  this,  is  in  our  way. 
Even  supposing  that  by  a  bare  removal  of  the  negroes 
to  the  State  of  Ohio  all  the  consequences  assumed  would 
have  followed,  and  that  it  was  the  duty  of  the  executors 
so  to  have  removed  them  ;  nevertheless,  this  they  have  not 
done,  and  until  it  be  done  the  negroes  are  not  free ;  for  it 
is  the  standing  upon  Ohio  soil  that  consummates  their 
freedom,  and  of  necessity  until  they  can  so  stand,  they  are 
not  free.  The  executors  refuse  or  neglect  to  take  the 
initiatory  steps  to  produce  this  consummation.  Can  this 
court  compel  them  to  do  so?  Cert^nly  not  accord- 
ing to  the  principles  of  the  decision  of  Reuben  et  aU. 
vs.  Parrishy  6  Hum.,  122,  above  referred  to.  The  will  is 
a  North  Carolina  will ;  the  executors  are  non-residents, 
and  we,  therefore,  have  no  power  over  them. 

But  it  has  been  argued,  that  if  it  be  the  duty  of  the 
executors  to  have  carried  these  slaves  to  the  State  of 
Ohio  for  their  emancipation!  this  court  should  consider 
it  as  done,  upon  an  old  and  well  settled  principle  of  equity 
that  that  which  is  directed  to  be  done  shall  be  considered 
as  done.    This  principle  is  a  true  and  wise  one  in  relation 


DECEMBER  TERM,  1848.  603 

[State  V9.  Liaton.] 

to  the  subjects  to  which  it  applies,  but  we  cannot  extend 
it  so  far  as  to  hold,  that  if  an  executor  be  instructed  to 
carry  h  sliave  to  a  free  State  to  be  emancipated,'  he  shall 
be  considered  to  have  done  so,  though  he  never  has  and 
refuses.  We  do  not  comprehend  how  we  could  so  hold* 
We  do  not  see  any  similitude  between  such  a  case,  and 
those  to  which  the  principle   does  apply. 

We  are  constrained  to  hold  that  the  complainants  are  not 
emancipated  by  the  will  under  which  they  claim  their 
freedom ;  and  affirm  the  decree  of  the  Chancellor,  dismiss- 
ing their  bill. 


State  t;^.  Liston. 

It  ifi  not  an  indictable  offence  to  vote  illegally  for  the  officers  of  municipal 
corporationi. 

In  this  case  the  indictment  was  filed  in  the  Commercial 
and  Criminal  Court  at  Memphis,  for  illegally  voting  in 
the  election  of  mayor  and  aldermen  of  that  city.  The 
presiding  judge.  King,  quashed  the  indictment.  The  State 
appealed. 

Attorney  General^  for  the  State. 

F,  jD.  Barry,  for  the  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court 

This  is  an  indictment  against  the  defendant  for  casting 
an  illegal  vote  in  the  election  of  mayor  and  aldermen  in 
the  city  of  Memphis,  he  not  being  qualified,  under  the  act 
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of  incorporation  and  by-laws  of  the  city,  to  vote  in  such 
election. 

The  question  for  our  consideration  is,  whether  it  is  an 
indictable  offence  to  cast  an  illegal  vote  in  the  elections 
of  municipal  corporations  in  this  State.  We  think  not. 
It  is  not  an  indictable  offence  at  common  law  for  an 
unqualified  voter  to  vote  in  an  election ;  it  has  been  made 
so  by  the  statute  in  this  State,  in  certain  specified  cases, 
but  the  elections  of  municipal  corporations  are  not  in- 
cluded. The  statute  specifies  elections  for  President,  Vice 
President,  members  of  Congress,  members  of  the  State 
Legislature,  Sheriff,  Clerks  of  the  Circuit  and  County  Courts, 
Register,  County  Trustee,  Justices  of  the  Peace,  Constables, 
or  any  other  election  held  under  the  Constitution  and  laws 
of  the  State.  The  elections  of  municipal  corporations 
are  held  under  the  charter  and  by-laws  of  the  corporation. 

The  act  of  1841,  chap.  31,  under  which  this  bill  of  in- 
dictment is  filed,  does  not  then  cover  the  case,  and  the  judge 
of  the  Criminal  Court  committed  no  error  in  quashing  it; 
and  the  judgment  will  be  affirmed. 
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The  act  of  1833,  chap.43»  which  aathorizes  a  jadgment  by  motion  against  a 
■horiff,  and  his  sureties,  does  not  authorize  such  summary  proceeding  against 
the  ezeontor  or  administrator  of  such  sheriff. 

Attorney  General^  for  the  State. 

3f.  Brown^  for  the  defendant.  • 

Gresn,  J.  delivered  the  opinion  of  the  court. 

This  is  a  motion  against  the  defendant,  as  executor  of 
M.  Deberry,  a  former  sheriff  of  Madison  county,  for  the 
non-return  of  certain  executions,  that  went  into  the  hands 
of  said  sheriff,  while  in  office.  The  motion  is  made  by 
the  Attorney  General  of  the  10th  circuit,  under  the  act 
of  1833,  chap.  43,  for  State  tax  and  other  costs  due  the 
State,  on  the  said  executions. 

It  is  insisted  for  the  defendants  that  the  statute  does 
not  authorize  this  motion  against  the  executor  of  a 
deceased  sheriff;   and  so  we  think. 

Statutes  authorizing  this  sununary  proceeding,  have 
always  been  strictly  construed,  and  especially  should  this 
be  the  case,  where  the  motion,  as  in  this  instance,  is 
for  a  penalty,  and  not  for  money  received  by  the  sheriff. 

The  act  of  1833,  chap.  43,  authorizes  judgment  by 
^  motion  against  *Uhe  sheriff  and  his  securities."  It  does 
not,  by  its  express  provisions,  extend  to  the  executor  or 
administrator  of  the  sheriff;  and  we  do  not  think  it  should 
be  so  extended  by  construction.  For  a  default  of  the 
sheriff,  it  is  much  more  appropriate  to  proceed  against  his 
executor  or  administrator,  upon  the  bond,  by  a  common 
law  action ;  in  which  the  plea  of  fully  administered  might 
be  put  in,  and  the  issue  tried  by  a  jury.  We  do  not 
think,  therefore,  that  the  Legislature  intended  to  extend 
the  remedy  by  motion,  to  the  executor  or   administrator. 

Affirm  the  judgment. 
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State  vs,  McDonald. 

1.  The  act  of  1833,  chap.  43,  directs  a  motion  against  any  sheriff  in  the  name 
of  the  State  where  he  has  failed  to  return  any  execution,  "  on  which  is  en- 
dorsed any  fine  or  State  tax,  which  belongs  to  the  State  or  county  revenue 
or  school  fund.**  This  act  embraces  cases  where  the  sheriff  has  made  an  in- 
sufficient or  illegal  return. 

2.  "Stopped  by  order  of  the  plaintiff"  is  a  good  return:  the  plaintiff  in  the  exe- 
cution being  prima  facie  entitled  to  the  proceeds  thereof,  has  the  control  of 
it    If  he  abuse  this  power  to  the  injury   of  others,  who  are  entitled  to  a 
portion  of  the  cost,  they  must  apply  to  the  court  for  redress,  when  execution 
shall  issue  for  such  cosL 

3.  Motions  were  made  against  McDonald  on  various  executions.  The  circuit 
judge  consolidated  them,  and  gave  the  Attorney  General  one  tax  fee. 
This  was  erroneous.  The  statute  contemplates  a  separate  motion  in  each 
case,  and  gives  a  tax  fee  in  every  case  where  judgment  is  rendered. 

Appeal  by  the  State  from  the  judgment  of  the  Circuit 
Court  of  Madison  county ;  Read,  J.  presiding. 

Attorney  General  and  Bullock^  for  the  State. 

Botid  and  Torbitt^  for  the  defendant. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  proceeding,  in  the  name  of  the  State,  against 
James  L.  McDonald,  a  late  sheriff  of  Madison  county, 
under  the  provisions  of  the  act  of  the  last  session  of  the 
Legislature  of  the  State,  passed  on  the  4th  of  February, 
1847,  (Session  acts  of  1847-8,  page  212,)  and  entitled  an 
act  to  amend  an  act  to  call  on  clerks  for  execution  dockets, 
passed  1833,  chap.  43.  By  the  second  section  of  this  act 
it  is  provided  that  it  shall  be  the  duty  of  the  several 
Attorneys  General  of  the  State,  within  twelve  months  after 
the  passage  of  the  act,  to  call  upon  the  clerks  of- the 
County,  Circtiit,  and  Supreme  Courts,  for  their  execution 
dockets,  and  to  examine  the  same  carefully,  fvom  the 
passage  of  the  act  of  1833,  chap.  43,  and  to  move  for 
judgments  under  the  rules  and  regulations  provided  in 
said  act    The  act  in  1833,  chap.  43,  makes  it  the  duty  of 
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the  diflferent  Attorneys  General  of  the  State,  on  the  2nd 
day  of  each  and  every  term  of  the  County,  Circuit,  or 
Supreme  Court,  to  call  upon  the  several  clerks  thereof  for 
their  execution  dockets ;  and  if  it  shall  appear  that  an 
execution  shall  have  been  placed  in  the  hands  of  any  of 
the  sheriffs  of  the  State,  upon  which  any  amount  of  money 
may  be  endorsed  for  fines^  State  tax,  &c.,  which  amount, 
when  collected,  would  properly  belong  to  the  State  or 
county  revenue,  or  school  fund,  and  said  execution  has 
not  been  returned,  it  shall  be  their  duty  to  move  for  judg- 
ment against  such  sheriff  and  his  security  in  favor  of  the 
State  or  county  for  such  sums,  as  may  appear  from  the 
execution  docket  to  be  due.  And  the  act  further  makes 
it  the  duty  of  the  court,  before  whom  the  motion  is  made, 
upon  proof  that  the  execution  was  placed  in  the  hands  of 
the  sheriff,  against  whom  the  motion  was  made,  and  that 
he  has  failed  to  return  the  same,  to  render  judgment 
against  him  and  his  securities  for  the  amount  due  the 
county  or  State,  together  with  the   cost  of   the  motion. 

By  the  4th  section  of  the  act,  the  Attorney  General  ia 
allowed  five  dollars  as  a  tax  fee,  to  be  taxed  against  the 
defendants,  for  each  judgment  he  may  recover  under  the 
provisions  of  the  act. 

Under  these  two  acts,  the  Attorney  General  for  the  10th 
Judicial  Circuit,  moved  the  Circuit  Court  of  Madison 
county  for  several  judgments  against  the  defendant,  Mc- 
Donald, as  former  sheriff  of  Madison  county,  for  the 
non-return  of  divers  executions,  white  he  was  sheriff  of 
Madison  county,  in  all  of  which  there  were  cost  taxed  for 
the  State.  These  executions  are  of  three  classes :  those 
on  which  there  are  insufficient  and  illegal  returns ;  those 
on  which  there  are  no  returns,  and  those  which  are 
returned  stayed  by  the  order  of  the  plaintiff.    The  Circuit 
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Judge,  with  the  view  to  the  diminution  of  the  cost,  con* 
solidated  the  motions  upon  the  severed  executions  into  one ; 
and  gave  judgment  against  the  defendant  upon  those  which 
had  not  been  returned,  but  refused  it  upon  those  upon 
which  there  was  an  insufficient  and  illegal  return,  and 
upon  those  which  were  returned,  stayed  by  the  order  of 
the  plaintiff;  and  refused  to  tax  more  than  one  tax  fee 
for  the  Attorney  General  in  the  case  as  consolidated ;  and 
from  this  judgment  the  Attorney  General,  on  behalf  of  the 
State,  appeals. 

We  think  the  Circuit  Judge  was  not  warranted  in  con- 
solidating the  several  motions  against  the  defendant,  for 
the  non-return  of  the  several  executions,  so  as  to  exclude 
the  Attorney  General  from  his  tax  fee  of  five  dollars  in 
each  and  every  case  upon  which  he  was  entitled  to  judg« 
ment  under  the  statutes.  It  is  not  a  fair  construction  of 
the  act  of  1833,  chap.  43,  to  hold  that  a  consolidated  motion 
was  to  be  made  against  the  sheriff  for  his  liability  by  reason 
of  his  non-return  of  several  executions;  the  statute  obvious- 
ly contemplates  a  separate  motion  in  each  case,  and 
expressly  gives  the  tax  fee  in  each  where  judgment  may 
be  given. 

We  think  that  an  insufficient  and  illegal  return  of  an 
execution  is  no  return.  Harmon  vs.  Childress^  3  Yer., 
326,  330.  We  think  that  a  return  ''stopped  by  order  of  the 
plaintifT,**  is  a  good  return ;  because  the  plaintiff  in  the 
execution  being  prima  facie  entitled  to  the  proceeds, 
necessarily  has  the  control  of  it.  If  this  power  over  the 
execution  be  abused,  so  as  to  be  productive  of  injury 
to  others,  who  are  really  entitled  to  a  part  of  the 
cost,  application  on  their  part  must  be  made  to  the 
court,  which  will  permit  execution  to  be  had  for  such  cost; 
we  cannot  in  the  first  instance  hold  a  sheriff  responsible 
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for  returning  an  execution  without  satisfying  it  or  any  part 
of  it,  if  he  be  so  instructed  by  the  plaintiff;  it  is  impossible 
for  him  to  know  how  much  if  any  of  said  execution  may 
be  rightfully  belonging  to  others  than  the  plaintiff.  Under 
this  view  of  the  case,  we  reverse  the  judgment  of  the 
Circuit  Court  and  proceeding,  to  give  such  judgment  as 
should  have  been  given,  direct  it  against  the  defendant 
upon  each  execution,  upon  which  there  is  no  return,  or 
an  inefficient  and  illegal  return,  but  not  upon  those  which 
have  been  returned,  stopped  by  order  of  the  plaintiff;  and 
that  a  tax  fee  of  five  dollars  be  taxed  to  the  Attorney 
General,  upon  every  execution*  upon  which  judgment  is 
given  against  the  defendant,  for  an  insufficient  or  illegal 
return,  as  well  for  non-return  in  the  sense  in  which  that 
term  was  held  by  the  Circuit  Judge. 


WeLLS  vs.  Caldwell* 

A  proceeding  before  a  jastlce  of  the  peace  to  recover  the  value  of  labor 
perfoimed  by  contract,  express  or  Implied,  is  not  barred  In  three,  but  to 
six  yean. 

This  suit  was  commenced  by  summons  which  W|i0 
returned  before  a  justice  of  the  peace  for  Shelby  county* 
It  was  for  debt  due  by  account.  There  was  judgment 
for  plaintiff,  and  the  defendant  appealed.  It  was  again 
tried  in  the  Commercial  and  Criminal  Court  at  Memphis* 
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It  was  there  tried  by  Judge  King  and  a  jury,  and  verdict 
and  jadgment  thereon  given  for  the  defendant. 
The  plaintiff  appealed. 

Delafield  and  Massey,  for  tho  plaintiff. 

B.  B.  Blumej  for  the  defendant 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  a  suit  commenced  before  a  justice  of  the  peace, 
on  an  account  for  work  and  labor  done  for  the  wife  of 
the  defendant,  before  their  marriage.  It  was  proved  on 
the  trial  by  the  plaintiff,  that  about  five  years  before 
that  time,  he  had  performed  work  in  the  construction  of 
a  house,  which  was  inhabited,  as  soon  as  finished,  by  Mrs. 
Hudson,  then  a  widow  and  now  the  wife  of  the  defendant, 
and  that  she  and  family  have  continued  to  reside  there 
ever  since.  Mrs.  Hudson  came  several  times  and  con- 
versed with  the  plaintiff  while  the  work  was  in  progress. 
The  work  was  worth  forty  dollars. 

The  defendant  proved  that  Mrs.  Hudson,  while  a  widow, 
was  very  poor,  and  received  charity  from  several  of  the 
neighbors;  and  that  the  plaintiff  had  been  heard  to  say, 
several  times,  that  he  had  done  as  much  for  Mrs.  Hudson 
as  any  of  her  friends,  that  he  had  built  the  house  in 
which  she  lived. 

The  court  charged  the  jury,  that  this  was  an  action 
of  debt,  brought  before  a  justice  of  the  peace;  that  if 
there  was  an  express  contract  for  the  performance  of 
the  work  it  would  require  six  years  from  the  completion 
thereof,  to  bar  plaintiff's  suit;  but  if  the  jury  found  there 
was  but  an  implied  contract,  three  years  would  be  a  bar 
to  the  action.  The  court  also  charged,  that  if  the  jury 
found  that  the  plaintiff  intended  his  work  as  a  donation, 
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and  that  it  was  received  as  such,  he  could  not  recover 
in  this  suit. 

The  jury  found    for  the    defendant,    and  the  plaintiff 
excepted  and  appealed  to  this  court. 

His  Honor,  the  Circuit  Judge,  erred  in  telling  the  jury 
that  if  they  found  there  was  only  an  implied  contract, 
three  years  would  bar  the  action.  We  have  always  held 
that  the  statute  of  limitations  applies  to  cases  before 
justices  of  the  peace,  as  it  would  to  an  action  in  a  court 
9f  record,  upon  a  like  cause.  In  this  case,  an  action  of 
debt  would  lie,  on  this  account  for  work  and  labor,  if 
the  sum  claimed  had  been  sufficient  to  have  given  the 
Circuit  Court  jurisdiction;  and,  whether  the  proof  showed 
the  sum  claimed  to  be  due  by  an  express  or  implied 
contract,  could  make  no  difference  as  to  the  right  to 
maintain  the  action  of  debt;  and,  of  course,  to  the  appli- 
cation of  the  statute  of  limitations  in  this  case. 

Upon  the  second  point,  that  if  the  work  was  originally 
done  as  a  donation  to  the  defendant's  wife,  the  plaintiff 
could    not  now  make  it  a  debt,  and  recover,    his  Honor 
charged  correctly. 
/    Reverse  the  judgment  and  remand  the  causa 
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1 .  A  trnstM  will  be  held  responsible  to  the  beneficiary  when  the  trust  fund  Is 
lost  by  reason  of  bis  negligence— a  state  of  facts  evincing  negligence. 

9.  A  guardian,  by  authority  of  court,  sold  a  slave,  the  property  of  his  ward, 
and  took  an  obligation  payable  to  himself,  individually.  This,  unexplained. 
Is  an  appropriation  of  the  fund,  for  which  he  would  be  chargeable  in  the 
event  of  the  insolvency  of  the  obligor. 

3.  The  collection  of  money  due  to  a  guardian  was  delayed  on  an  agreement 
that  the  debtor  should  pay  ten  per  centum.  The  guardian,  in  his  settlement 
with  the  County  Court,  accounted  for  legal  interest  only.  This  is  a  two-fold 
violation  of  fiduciary  duty,  for  which  the  guardian  is  responsible  to  the 
extent  of  the  loss  by  the  insolvency  of  the  debtor. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court 
at  Gallatin,  by  Draper  and  others,  against  Joiner,  for  an 
account. 

At  the  hearing  on  bill,  answer  and  proofs,  the  chan- 
cellor (Ridley)  gave  a  decree  for  the  complainant 

The  defendant  appealed, 

/•  Trtm&Ze,  for  the  complainants. 

He  cited  Lev.  on  Trusts,  300,  324,  1 1  Yes.  380,  1  J.  & 
W.  247. 

/•  C.  Guilds  for  defendant 

He  cittd  Jones  vs.  Ward^  10  Yer.  170,  5  Hay.  90. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  brought  by  the  complainants,  for  an 
account  of  their  estate,  which  came  into  the  possession 
oT  the  defendant  as  their  guardian.  An  account  was 
taken,  in  which  the  defendant  was  charged  with  the 
price  of  a  slave  sold  by  him,  as  the  property  of  his  wards, 
in  December,  1839,  for  9550,  with  interest  thereon;  and 
also,  with  the  sum  of  $215,  money  of  his  wards,  received 
by  him  and  loaned  to  one  James  B.  Eliger,  in  1838,  with 
interest  on  the  same. 
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Both  of  the  foregoing  debts  were  lost  by  reason  of  the 
failure  of  the  debtors,  which  happened  in  April  or  May, 
1842.  And  the  only  question  in  the  cause  is,  whether, 
under  the  circumstances,  the  defendant  was  properly 
charged  with  the  loss.  We  think,  he  unquestionably 
was.  As  regard9  the  price  of  the  slave,  it  appears, 
that  on  the  application  of  the  defendant  to  the  Chancery 
Court  at  Gallatin,  at  the  October  term,  1839,  he  was 
empowered,  in  the  character  of  guardian,  to  make  sale 
of  said  slave.  The  order  specified  the  terms  of  sale,  and 
required  that  it  should  be  made  on  the  public  square  in 
the  town  of  Gallatin,  on  a  credit  of  twelve  months;  that 
bond  and  sufficient  security  should  be  taken,  and  that 
the  defendant  should  make  a  report  of  the  sale  to  the 
next  term  of  the  court.  In  disobedience  to  this  order  of 
the  court,  the  defendant  sold  the  slave  at  a  place  fifteen 
miles  distant  from  Gallatin,  took  an  obligation  with 
security,  payable  to  himself,  individually,  and  not  as 
guardian;  and  made  no  report  of  sale  to  the  court  for  a 
period  of  two  years  thereafter,  viz,  the  October  term, 
1841,  when  he  applied  for  an  order  of  confirmation.  And 
at  the  ensuing  term,  April  term,  1842,  on  the  master's 
reporting  that  the  sale  was  for  a  fair  price,  and  that  the 
purchase  money  was  secured,  the  chancellor  decreed  that 
the  sale  be  confirmed,  and  the  title  vested  in  the  pur- 
chaser. This  entire  proceeding  was  exparte,  and  at  the 
instance  of  the  defendant.  In  October,  1844,  long  after 
the  utter  insolvency  of  the  purchaser  and  his  sureties, 
suit  was  brought  by  the  defendant  upon  said  obligation 
in  the  Circuit  Court  of  Sumner  county,  and  judgment 
obtained  thereon  in  February,  1845,  which  remains  uncol- 
lected. The  proof  shows  that  the  purchaser  and  his  sureties 
were  much  in  debt,  and  embarrassed  in  their  pecuniary 
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circumstances  in  the  years  1840  and  1841;  and  that  they 
and  the  defendant  resided  in  the  same  county.  From  the 
foregoing  facts,  it  is  manifest,  that  the  price  of  the  slave 
was  lost  by  the  defendant's  reckless  disregard  of  duty  and 
most  culpable  negligence.  If  the  authority  conferred  upon 
him  by  the  court,  had  been  pursued,  a  judgment  might 
have  been  obtained  against  the  purchaser  and  his  sureties^ 
at  a  time  when  the  money  could  probably  have  been 
collected.  His  failure  to  obey  the  order  of  the  court,  and 
his  neglect  for  the  period  of  four  years  after  the  purchase 
money  fell  due,  to  take  any  step  for  its  collection,  are 
unexplained,  and  necessarily  give  rise  to  a  strong  pre- 
sumption of  wilful  violation  of  duty,  upon  which  alone 
he  would  be  properly  chargeable  with  the  loss.  But  he  is 
chargeable  upon  another  ground.  He  took  the  obligation 
payable  to  himself,  in  his  own  right,  and  not  as  guardian, 
and  thereby  exposed  the  fund  to  the  hazard  of  being  made 
subject  to  the  claims  of  his  own  creditors,  and  lost  to  the 
complainant.  This  act,  standing  as  it  does  wholly  unex- 
plained, was  a  conversion  of  the  fund.  If  a  Trustee  depos- 
ite  money  in  a  bank  and  do  not  guard  against  his  own 
insolvency  by  placing  it  to  the  credit  of  the  trust  estate, 
and  not  to  his  own  account,  he  will  be  held  liable  in  the 
event  of  the  failure  of  the  bank.  Lev.  on  Trusts,  300.  The 
money  must  be  paid  to  the  account  of  the  trust  estate, 
and  the  evidence  of  the  payment  jor  deposit  must  be  taken 
by  the  trustee  in  that  character,  "by  which  precaution, 
should  the  trustee  become  bankrupt  or  insolvent,  the 
money  so  ear-marked  would  be  specific  assets  to  the 
credit  of  the  trust.     If  the  trustee  so  manage  the  transac- 

« 

tion  that,  in  case  of  his  own  failure,  the  general  creditors 
and  not  the  trust  estate  would  have  the  benefit,  then  if 
the  bank  break  or  the  bills  be  dishonored,  the  trustee  will 
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be  held  responsible  for  the  loss  to  the  cestui  que  trusty  W. 
324;  11  Ves.  380-1;  1  Jac.  and  Walk.  247.  ,  "An  Executor 
is  considered  to  employ  the  money  in  trade,  if  he  lodge 
it  at  his  banker's  and  place  it  in  his  own  name."  1  B. 
C.  C.  384;  11  Ves.  61.  The  principle  of  the  foregoing 
authorities  applies  fully  to  this  case. 

In  respect  to  the  sum  of  money  loaned  by  the  defend- 
ant, it  appears  from  the  proof  that  upon  the  last  renewal 
the  note  was  likewise  made  payable  to  himself,  in  his 
own  right;  and  although  he  may  have  been  ignorant  at 
the  time  that  it  was  so  executed,  as  is  alleged,  yet,  upon 
ascertaining  the  fact  to  be  so»  it  does  not  appear  that  he 
attempted,  or  expressed  any  desire,  to  have  it  put  right, 
as  it  was  his  duty  to  have  done.  And,  in  addition  to 
this,  the  proof  further  shows  that  this  money  was  loaned 
to  Eliger,  upon  an  agreement  that  he  should  pay  the 
defendant  ten  per  cent,  interest  for  the  use  thereof;  and 
that  he  received  at  this  rate  of  inter^t  for  some  years, 
upon  said  sum,  although  in  his  settlement  with  the  County 
Court,  he  seems  to  have  only  accounted  for  the  legal 
interest.  This  was  a  two-fold  violation  of  law  and  fidu- 
ciary obligation  on  the  part  of  the  defendant,  in  receiving 
usurious  interest,  and  in  dealing  with  the  trust  fund  for 
individual  gain;  and  upon  this  ground,  alone,  he  was  pro- 
perly charged  with  the  loss.  Such  illegal  and  highly 
censurable  management  of  a  trust  fund,  is  incompatible 
with  its  safety,  and  will  be  regarded  as  evidence  of  a 
willingness  on  the  part  of  the  trustee  to  expose  it  to 
hazard,  for  the  sake  of  deriving  forbidden  profit  to  himself. 

The  decree  of  the  chancellor  will  be  affirmed  with 
costs. 
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Isaac  and  others  vs.  McGill. 

1.  Where  the  ri^ht  of  slaves  to  their  freedom  was  made  to  depend  on  their 
Willi n^ofls  to  go  to  "  the  colony  in  Africa,*'  they  cannot  be  continued  in  a 
state  of  slavery y  unless  it  should  appear  by  the  most  full  and  satisfactory 
proof  that,  with  a  full  knowledge  of  their  rights,  they  had  decided  to 
remain  in  bondage  rather  than  be  removed. 

3.  Slaves  were  devised  to  the  widow  for  life,  and  at  her  death  they  were  to 
be  sent  to  the  colony  in  Africa,  if  they  were  willing;  if  unwilling  to  be 
removed,  the  devisee  was  empowered  to  dispose  of  them  as  she  might  think 
best  The  widow  devised  to  them  their  freedom:  Held  that  if  their  anwilU 
inguess  to  be  removed  to  Africa,  made  them  slaves,  they  were  the  riaves 
of  the  widow,  and  being  subject  to  her  power  of  dispolltion,  they  were 
entitled  to  their  freedom. 

3.  When  by  th'^  terms  of  a  will  slaves  are  entitled  to  their  freedom,  and  the 
executor  fails  to  make  application  to  the  county  court  for  their  emancipa- 
tion, a  court  of  chancery  will  decree  their  emancipation. 

This  is  a  bill  which  was  filed  in  the  Chancery  Court 
at  Murfreesborou^h,  by  Ihaac  and  others  to  have  their 
freedom  declared  and  established,  which  complainants 
claimed  by  the  provisions  of  the  wills  of  James  and 
Nancy  McGill. 

At  the  hearing  on  bill,  answer  and  proofs,  the  presid- 
ing Chancellor  (Ridley)  declared  said  slaves  entitled  to 
their  freedom,  on  bortd  and  security  being  given  for  their 
removal  from  the  State,  and  they  were  allowed  six  months 
to  give  such  bond.  The  Chancellor  also  declared  them 
entitled  to  certain  legacies  bequeathed  to  them,  and 
directed  an  account  for  the  value  of  their  services. 

From  this  decree  the  defendant  appealed. 

E.  A,  Keehle^  for  the  complainants. 

Charles  Ready^  for  the  defendant. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  bill  is  brought  by  the  complainants,  persons  of 
color,  to  recover   their  freedom,   against    David  McGill 
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and  John  McCreary,  executors  of  the  last  will  of  James 
McGill,  deceased;  and,  also,  executors  of  the  last  will  of 
Nancy  McGill,  deceased. 

The  complainants  claim  their  freedom  under  provisions 
in  the  wills  of  the  said  James  and  Nancy  McGill.  James 
McGill,  to  whom  the  complainants  formerly  belonged  as 
slaves,  died  in  1833.  In  his  will  is  the  following  bequest: 
"  I  will  and  bequeath  to  my  wife,  Nancy  McGill,  all  the 
property  I  possess,  during  her  natural  life,  or  widowhood; 
at  her  death,  or  marriage,  I  will  that  all  my  negroes, 
with  their  posterity,  belonging  to  my  estate,  be  sent  to 
the  colony  in  Africa.  I  also  leave  it  to  the  pleasure  of 
my  wife  to  send  a  part  or  all  of  them,  before  her  death, 
if  she  think  proper  and  they  are  willing;  if  they  are  not 
willing  at  any  period,  she  can  dispose  of  them  as  she 
may  think  best.'' 

The  defendants,  David  McGill  and  John  McCreary,  were 
appointed  in  said  will,  executors,  and  qualified  as  such. 

None  of  the  negroes  were  sent  to  Africa  during  the 
life  time  of  the  widow,  but  were  retained  in  her  service 
until  her  death,  which  happened  in  1840.  Before  her 
death,  the  said  Nancy  McGill,  made  and  published  her 
will,  in  which  is  the  following  clause :  **  Eighthly,  I  will 
and  bequeath  that  my  black  people  be  free  from  me,  my 
heirs  and  estate  forever."  Then  follow  several  legacies 
to  some  of  the  complainants. 

The  testatrix,  Nancy  McGill,  appointed  the  same  exec- 
utors that  were  executors  of  her  husband's  will. 

The  executors  have  taken  no  steps  to  emancipate  the 
complainants  by  application  to  the  County  Court  or  other- 
wise, but  the  said  David  McGill  claims  the  complainants, 
as  his  slaves.  He  insists  that  the  said  slaves  were 
unwilling  to  go  to  the  colony  in  Africa,  during  the  life 
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time  of  said  Nancy;  and  t]pat  the  will  of  James  McGill, 
upon  that  contingency  devised  them  ta  Nancy  McGill,  to 
dispose  of  as  she  might  think  best;  that  this  provision 
of  the  willy  gave  Nancy  McGill  a  life  estate  only,  in 
the  slaves;  that  the  devise  of  freedom  in  her  will,  is 
therefore  void,  and  the  negroes  belong  to  the  distributees 
of  James  McGilL  lie  states  that  at  the  earnest  solici- 
tation of  the  complainants,  he  has  purchased  them  foir 
the  price  of  fifteen  hundred  dollars,  from  the  other  dis- 
tributees, and  that  they  are  his  slaves.  The  defendant 
proved  by  his  son,  John  McGill,  that  the  complainants 
had  refused  to  go  to  Africa,  and  that  they  bad  requested 
his  father  to  purchase  them.  The  Chancellor  decreed 
that  the  complainants  were  entitled  to  their  freedom,  on 
entering  into  bond  with  security  to  leave  the  State;  from 
which  decree  David  McGill  appealed  to  this  court. 

We  think  there  is  no /error  in  this  case.  The  com- 
plainants are  entitled  to  their  freedom,  under  either  of 
these  wills.  If  it  were  conceded  that  the  ui^willingness 
of  the  complainants  to  go  to  Africa  during  the  life  time 
of  Nancy  McGill,  was  made,  by  James  McGill's  will, 
a  condition  upon  which  they  were  to  remain  slaves,  still 
the  existence  of  that  unwillingness  is  not  shown.  It 
does  not  appear  that  Nancy  McGill  ever  proposed  to 
send  them,  or  any  of  them,  to  Africa.  They  wore  given 
to  her  for  life,  with  the  privilege  of  sending  them,  or 
any  portion  of  them,  to  Africa,  during  her  life,  if  they 
were  willing.  Had  the  negroes  been  willing  to  go  to 
Africa,  Nancy  McGill  was  not  bound,  by  the  will,  to 
send  them;  but  she  might,  at  her  election,  retain  them 
for  life.  This  she  did;  and  the  devise  of  freedom,  at 
her  death,  is  unafiected  by  the  condition,  subsequently 
inserted,   which   was  discretionary  with  her,  and  which 
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was  never  acted  on.  But,  in  an  affair  involving  the 
right  to  liberty,  the  chaMcter  of  this  proof  is  wholly 
insafficient  to  establish  the  unwillingness  of  these  slaves 
to  go  to  Africa.  If  Nancy  McGill  had  desired  to  make 
them  slaves,  so  as  to  vest  in  herself  an  absolute  right 
to  them,  it  would  have  been  incumbent  on  her,  in  some 
solenm  and  public  manner,  to  explain  to  them  their 
rights,  and  to  let  them  understand  distinctly  that  on 
their  decision  depended  their  freedom,  or  slavery.  It  is 
not  pretended  that  any  thing  like  this  was  done;  but  at 
most,  there  were  only  casual  conversations  in  the  fam.ily, 
in  which  some  of  the  complainants  expressed  their  unwil- 
lingness to  go  to  Africa. 

To  hold  that  such  conversations,  so  proved,  should  be 
their  solemn  decision  to  remain  slaves,  rather  than  be 
free,  would  outrage  every  principle  of  justice. 

2nd.  But  if  the  unwillingness  of  the  complainants  to 
go  to  Africa,  during  the  life  of  Nancy  McGill,  fixed  their 
condition  as  slaves,  the  consequence  was,  that  they  be- 
came the  slaves  of  Nancy  McGill.'  For,  in  that  contin- 
gency, she  was  authorised  to  dispose  of  them  as  she  might 
think  best.  Hei'e  is  an  unlimited  power  of  disposition 
given,  which  is  inconsistent  with  the  previous  limitation 
for  life,  and  by  which  the  entire  estate  is  vested  in  her. 
Being  thus  the  owner  of  the  complainants,  she  emanci- 
pated them  by  her  will,  which  her  executor  failing  to 
execute,  by  applying  to  the  County  Court  under  the 
statute,  the  court  of  chancery  had  jurisdiction  to  declare 
them  free. 

Let  the  decree  be  affirmed. 
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Bom AR  vs.  Maxwell. 

The  proprietors  of  stage  coaches,  carrying  passengers  with  their  baggage,  are 
responsible  for  the  baggage  as  common  carriers.  In  the  term  baggage, 
is  included  only  such  articles  as  are  neceesary  for  the  personal  convenience 
of  the  passenger. 

Maxwell  brought  an  action  on  the  case  against  Bomar, 
the  proprietor  of  a  line  of  stage  coaches,  for  the  value 
of  a  trunk  and  its  contents,  which  were  lost.  The  trunk 
contained  about  one  hundred  and  sixty  dollars  in  gold 
and  silver  coin,  wearing  apparel,  a  watch  and  other  articles 
of  less  value.  It  was  tried  by  Judge  Dunlap,  and  a  jury; 
and  a  verdict  and  judgment  for  the  plaintiff  for  one  hun- 
dred and  seventy-seven  dollars  rendered.  The  defendant 
appealed. 
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M.  BrowUf  for  plaintiff  in  error. 

The  plaintiff  in  error  contends  that  in  the  charge  of 
the  Court  there  is  manifest  error,  in  making  plaintiff  in 
error  liable  for  money,  hand-cuffs,  a  watch,  and  other 
things,  contained  in  the  trunk.  A  stage  coach  owner  is 
only  responsible  for  such  baggage  as  may  be  necessary 
for  the  comfort  of  the  traveler  on  his  journey.  Story 
on  Bailments,  sec.  499  and  500,  page  511.  Hawkins  vs. 
Hoffman,  6  Hill's  Rep.  586. 

In  the  next  place  the  proof  does  not  sustain  the  verdict 
There  is  no  proof  of  the  loss  or  non-delivery  of  the 
trunk.  This  is  averred  and  must  be  proved.  See  Green- 
leaf's  Ev.  vol.  2  sec.  213. 

A.  MUlery  for  the  defendant  in  error. 

He  cited  8  Pick.  182 ;  19  Wend.  235, 253 ;  Smith's  Lead- 
ing cases,  vol.  1  page  182,  Am.  Notes. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  as  the  proprietor 
of  a  stage  coach,  to  recover  damages  for  the  loss  of  a 
trunk  and  its  contents,  the  property  of  the  former,  who 
was  a  passenger  in  said  coach,  alledged  to  have  been 
lost  or  stolen  therefrom  during  the  passage  from  Bolivar 
to  Nashville,  for  which  distance  the  defendant  in  error, 
who  was  on  a  journey,  had  taken  a  seat  in  said  coach. 

It  appears  from  the  proof  in  the  record,  that  said  trunk, 
when  delivered  to  the  driver  at  Bolivar,  contained,  in 
addition  to  wearing  apparel,  one  hundred  and  nineteen 
dollars  in  silver ;  a  ten  dollar  bank  note  ;  twenty-five  or 
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thirty-five  dollars  in  gold  coin ;  a  silver  watch,  worth  about 
thirty-five  dollars;  also,  medicines,  hand-cufis,  locks, &c. 
worth  about  twenty  dollars* 

The  circuit  judge  instructed  the  jury  in  substance,  that 
on  proof  by  the  plaintiff  of  the  payment  of  his  passage 
money,  the  delivery  of  his  trunk  to  the  defendant  or  his 
agent,  the  sta^  driver,  and  the  loss  of  the  trunk,  he 
would  be  entitled  to  recover  only  the  value  of  the  trunk 
and  the  usual  wearing  apparel  of  the  passenger.  To 
enable  him  to  recover  the  value  of  the  money,  watch 
and  other  articles  mentioned  in  the  proof,  it  must  be 
proved  by  the  plaintiff  that  he  notified  the  defendant  or 
his  agent  of  the  fact  that  the]  trunk  contained  the  money, 
watch,  &c.  If  the  proof  showed  that  the  defendant's 
agent  was  informed  that  the  trunk  contained  money,  the 
plaintiff  would  be  entitled  to  recover  the  amount  con- 
tained in  the  trunk,  although  the  agent  was  not  notified 
of  the  amount.  The  defendant  had  a  right  to  require 
the  plaintiff  to  state  the  amount  of  money ;  but  if  he  did 

not  require  the  amount  to  be  stated,  on  being  informed 
of  the  contents,  he  would  still  be  liable  for  the  amount 

proved  to  be  lost.    Verdict  and  judgment  were  rendered 

in  favor  of  the  plaintiff  for   one  hundred  seventy-seven 

dollars  and  thirty-seven  cents,  and  the  defendant  appealed 

in  error  to  this  court. 

We  think  the  foregoing  charge  is   erroneous,  both  in 

respect  to  the  ground  of  the  defendant's  liability  for  the 

money,  and  the  extent  of  the  plaintiff's  right  of  recovery. 

The  liability  of  the  defendant  for  the  money,  watch  and 

other  articles  alledged    to  have   been    contained  in  the 

trunk,  did    not    depend    upon  the   fact    of   notice ;  and 

whether  or  not  such    notice  were  given  to  him,  or  his 

agent,  was  altogether  immaterial.  |  It  is  now  well  settled^ 


624  JACKSON; 

(fiomar  m.  Maxwell:] 

that  the  proprietors  of  stage  coaches,  carrying  passen- 
gers with  their  baggage,  are  responsible  in  all  respects 
as   common    carriers,  so  far    as  regards  the  baggage  ; 
though  it  is  otherwise  as  to   the  persons  of   passengers. 
f'But  by  baggage  we  are  to  understand  such  articles  of 
necessity,  or  personal  convenience  as  are  usually  carried 
by  passengers  for  their  personal  use;  and   not  merchan- 
dise or  other  valuables,  although  carried  in  the  trunks 
of  passengers,  which  are  not  designed  for  any  such  use, 
but  for  other  purposes,  supbL^as  sale  or  the  like.l.   Such 
is  the  rule  as  laid  down  by  Story.    Com.  on  the  Law  of 
Bailments,  sec.  499.    In  the  case  of  Hawkins  vs.  Hoffman^ 
6  Hill's  N.  Y.  Rep.,  it  is  said,  ^  a  contract  to  carry   the 
ordinary  baggage  of  the  passenger,  is  implied  from  the 
usual  course  of  the  business,  and  the  price  paid  for  fare 
is  considered  as   including  a  compensation    for    carrying 
the  freight.    But  this  implied  undertaking  has  never  been 
extended  beyond  ordinary  baggage,   or  such  things  as  a 
traveler   usually  carries  with  him  for  his   personal  con- 
venience in  the  journey,'*  and  in  t&is  case  it  is  doubted 
whether  an  amount  of  money,  sufficient  to  pay  traveling 
expenses,  might  be  included ;  and  this  upon  the  ground,  that 
money  for  such  purpose  is  usually  carried  about  the  person, 
and  not  in  trunks;  and  the   general  proposition  is  laid 
down,  that  the  term  baggage,  does  not  include  merchan- 
dise or  money  in  a  trunk,  nor  such  articles  as  are  usually 
carried  about  the  person.  |  But  in  the  case  of    Orange 
County  Bank  vs.  Brown  and    others^  9   Wend.  Rep.   85. 
Nelson,  J.,  in  delivering  the  judgment  of  the  court,  says* 
*'It  may  be  difficult  to  define  with  technical    precision 
what  may  legitimately  be  included  in  the  term  baggage, 
as   used  in  connection  with  traveling  in  public  convey- 
ances ;  but  it  may  be  safely  asserted,  that  money,  except 
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when  it  may  be  carried  for  the  expenses  of  traveling, 
is  not  thus  included."  This  we  think  is  the  correct  rule  : 
it  would  often  be  alike  unsafe  and  impracticable,  espe- 
cially upon  a  long  journey,  to  carry  about  the  person 
an  amount  of  money  sufficient  even  to  defray  traveling 
expenses.  And  to  this  extent  we  think  the  plaintiff  in 
error,  in  the  present  case  is  responsible,  but  for  no  greater 
amount.  The  watch  alledged  to  have  been  in  the  trunk, 
clearly  does  not  fall  within  the  meaning  of  the  term 
baggage;  and  much  less  the  hand-cuffs,  locks,  &c.;  these 
certainly  do  not  usually  constitute  part  of  a  gentleman's 
wardrobe,  nor  is  it  perceived  how  they  are  necessary  to 
his  personal  comfort  on  a  journey  in  a  stage  coach. 

It  is  obviously  impracticable  to  prescribe  any  uniform  or  ^ 
very  definite  rule  in  respect  to  what  shall  be  deemed  bag- 
gage.   This  must  be  left  to  the  jury  to  determine  in  each 
particular  case ;  from  the   habits,  rank  and  condition  of 
the   party;  the    extent   and  reasonable  expenses  of  the  . 
journey,  together  with  all  the  other  circumstances  relevant  . 
to  the  inquiry. 

As  respects  the  objection,  that  the  proof  in  the  record 
before  us  is  insufficient  to  establish  the  loss  or  non  deliv- 
ery of  the  trunk,  we  decline  the  expression  of  any  opinion, 
inasmuch  as,  upon  other  grounds,  the  case  must  be 
remanded  for  anew  trial. 

Let  the  judgment  be  reversed. 
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State  vs.  Cole. 

1.  Indictment  for  guning.  Objection  was  made  to  the  venire,  Uiat  it  mn  thus: 
"I  command  you  to  aummon  tlie  following  peraona,"  &c.,  dtc.,  B.  H.  Grayxs;" 
but  the  coart  holda,  tliat  by  act  of  1779,  chap.  6,  and  1835,  chap.  6,  the 
County  Courts  appoint  jurors  for  the  Circuit  Court;  and  order  the  sheriff, 
through  their  cleA,  to  summon  them;  that  it  would  judicially  know  that 
Graves  was  clerk  of  the  County  Court  without  an  official  signature,  and  that  the 
order  of  the  County  Court,  not  lieing  a  part  of  the  record  of  the  Circuit  Court 
would  be  presumed  to  have  been  made.    The  venire  was,  therefore,  held  valid. 

2.  When  a  defendant^  in  a  criminal  case,  pleads  not  guilty,  and  is  eonvictedt 
he  cannot,  after  such  plea  and  conviction,  object  to  the  venire  or  to  the  jurors 
summoned  under  it.  The  objections  are  only  available  by  motion  or  plea  at 
the  proper  time. 

Cole  was  presented  in  the  Circuit  Coart  of  Decatur 
county.  He  pleaded  not  guilty,  and  was  tried  by  Hardin, 
special  judge,  and  a  jury.  He  was  found  guilty,  and  on 
motion,  the  judgment  was  arrested.    The  State  appealed. 

Attorney  General^  for  the  State. 

B.  S.  Allen^  for  the  defendant. 

He  cited  Meigs'  Digest,  vol.  I,  402;  4  Yerg.,  141, 146. 

TuRLEY,  J.  delivered  the  opinion  of  the  court 

This  is  an  indictment  against  the  defendant  for  the 
offence  of  gaming,  to  which  he  pleaded  not  guilty,  upon 
which  plea  he  was  tried  and  convicted  at  the  March  term, 
1849,  of  the  Circuit  Court  of  Decatur.  The  Circuit  Judge 
arrested  the  judgment,  and  thereupon  the  State  appeals  to 
this  court. 

The  judgment  was  arrested  in  the  court  below  upon  the 
supposed  ground,  that  the  record  showed  that  the  grand 
jury  had  not  been  properly  summoned,  in  this,  that. the 
venire  facias  is  signed  by  the  clerk  of  the  County  Court 
of  Decatur,  without  designating  himself  as  clerk,  and  that 
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the  mandatory  direction  of  the  writ  was  in  the  name  of 
the  clerk,  instead  of  the  name  of  the  court  The  writ, 
so  far  as  these  objections  are  concerned,  is  in  the  words 
following: — 

^'Statb  of  Tennessee: 

To  the  Sheriff  of  Decatur  County — Greeting  : 

I  command  you  to  summons  the  following  persons  to 
serve  as  jurors  at  the  next  term  of  the  Circuit  Court  to 
be  held  in  the  town  of  Deoaturville,  on  the  3d  Monday 
in  July  next.  Given  under  my  hand,  at  oflEice,  the  dd  day 
of  May,  1848.  B.  H.  Graves." 

We  do  not  think  that  the  judgment  in  this  case  ought 
to  have  been  arrested  upon  the  supposed  defects  of  this 
writ  of  venire  faciaa*  The  signature  of  the  clerk,  as 
made  by  him,  is  good ;  it  has  always  been  held  that  as  a 
matter  of  necessity  the  courts  will  judicially  know  the 
public  officers  of  the  State  and  counties. 

In  this  case,  in  the  absence  of  proof  to  the  contrary  we 
must  recognise  B.  H.  Graves  as  the  clerk  of  the  County 
Court  of  Decatur,  he  being  the  only  legally  authorized 
person  to  issue  a  writ  of  wnire  fadas^  for  the  Circuit 
Court  of  that  county.  We  do  not  perceive  how  additional 
verity  of  this  fact,  could  be  given  by  the  appendage  to 
his  name  of  the  letters  C.  C.  C,  D.  C.  which  might  be 
supposed  to  mean.  Clerk  County  Court,  Decatur  County, 
or  even  the  words.  Clerk  of  the  County  Court  of  Decatur, 
written  at  length ;  this  would  not  make  him  clerk  if  ha 
were  not,  and  it  is  only  from  the  fact  of  his  being  clerk, 
that  his  acts,  as  such,  have  verity ;  we  know  he  is  clerk 
and,  therefore,  give  verity  to  his  acts  evidenced  by  his 
signature,  when  they  are  official  in  character. 
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It  is  no  objection  to  the  venire  facias^  that  it  reads,  ^  I 
command  you  to  summon''  instead  of  ''you  are  hereby 
commanded  to  summon;"  this  objection  savors  too  much 
of  refinement  even  for  criminal  proceedings;  the  writ 
is  intended  as  a  specification  of  the  jurors  to  be  summoned 
by  the  sheriff,  and  as  a  command  to  summon  them;  it  is 
a  command  emanating  from  the  County  Court,  and  running 
always  in  the  name  of  its  agent  or  servant,  the  clerk. 
An  order  is  made  in  the  County  Court  specifying  the  names 
of  the  jurors  to  be  summoned,  and  the  clerk  is  directed 
to  issue  a  writ  of  venire  facias^  directing  the  sheriff  to 
summon  them.  Now  in  the  name  of  common  sense,  what 
difference  can  it  make  whether  the  writ  runs  in  the  words 
"I  command  you,"  or  "you  are  hereby  commanded?"  in 
either  case  it  is  the  act  of  the  County  Court ;  an  order 
given  through  the  agency  of  its  legally  appointed  clerk. 

But  it  is  said  that  it  does  not  appear  that  there  was  any 
order  ever  made  for  the  issuance  of  the  venire.  Neither 
is  it  necessary  that  it  should ;  the  existence  of  the  order 
upon  the  records  of  the  County  Court  of  Decatur  is  pre- 
sumed, because  it  will  not  be  intended  that  the  clerk 
acted  without  such  order;  and  it  need  not  and  cannot 
appear  of  record  in  the  Circuit  Court,  for  it  forms  no  part 
of  the  writ  of  venire^  and  is  not  required  to  be  certified 
to  the  Circuit  Court. 

But  further  than  all  this:  the  defendant  pleaded  not 
guilty  to  the  bill  of  indictment,  and  went  to  trial  and  was 
convicted;  after  this  he  shall  not  be  permitted  to  object 
to  the  venire^  or  to  the  jurors  summoned  under  it,  if  he 
have  legal  objection  to  the  one  or  the  other,  he  must  avail 
himself  of  it,  either  by  motion  or  plea;  before  he  puts 
himself  upon  his  country  for  his  deliverance  by  his  plea 
of  not  guilty ;  it  is  afterwards  too  late. 
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Judgment  of  the  court  reversed,  and  judgment  against 
the  defendant  given  here,  that  he  be  fined  five  dollars. 


Hill  t;^.  Mills  et  als. 

1.  The  act  of  1833,  ch.  35,  authorising  the  attachment  of  ateamboats  and 
keelboatfl  for  certain  deecriptiona  of  debt  was  not  intended  to  give  a  remedy 
against  abaconding  or  non-resident  debtors;  bat  to  punish  all  persons  who 
may  have  earned  wages  as  hands  on  such  boats,  or  who  may  have  performed 
w«rk  or  furnished  materials  in  the  construction,  repair  or  equipment  of 
such  boats,  with  a  speedy  mode  of  acquiring  their  rights  without  regard  to 
the  domicil  of  the  parties.  All  that  is  necessary  to  fix  the  jurisdiction  is 
the  levy  of  the  attachment  and  thai  the  debt  be  contracted  in  the  State. 

9.  The  statute  directs  that  before  the  attachment  shall  issue,  the  items  of  the 
debt  be  specified,  but  if  the  aggregate  ba  stated,  evidenced  by  note,  then  the 
specification  is  not  necessary. 

Delafield  and  Masset/f  for  the  plaintiff*. 
F.  D.  Barrt/j  for  the  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court. 

This  suit  is  instituted  by  attachment  under  the  pro- 
visions of  the  act  of  1833,  ch.  5,  which  provides  as 
follows : 

Sec.  1.  Whenever  a  debt  shall  be  contracted  by  the 
master,  owner,  agent  or  consignee  of  any  bteam  or  keel 
boat  within  this  State,  by  and  on  account  of  any  work 
done,  or  materials  or  articles  furnished  for  or  towards  the 
building,  repairing,  fitting,  furnishing  or  equipping  such 
steam  or  keel  boat,  or  for  wages  due  to  the  hands  of 
said  steam  or  keel  boat,  such  debt  shall  be  a  lien  upon 
such  steam  or  keel  boat,  her  tackle  and  furniture :  Pro* 
videdf  That  suit  be  commenced  within  three  months  from 
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the  time  said  work  is  finished,  or  said  materials  or 
articles  are  famished,  or  said  wages  fall  dae. 

Sec.  2.  Any  person  to  whom  such  debt,  contracted  as 
aforesaid,  is  dae,  may  make  application  to  any  justice 
of  the  peace,  or  judge  of  the  circuit  or  chancery  courts, 
in  the  county  in  which  said  steam  or  keel  boat  shall 
then  be,  for  a  warrant  to  enforce  said  debt,  and  to  collect 
the  amount  thereof;  which  application  shall  be  in  writing 
and  shall  specif}',  first,  by  whom  said  debt  was  contracted; 
second,  the  items  composing  such  debt,  and  third,  it  shall 
be  verified  upon  oath  by  the  creditor  or  the  person  apply- 
ing in  his  behalf,  stating  that  the  sum  claimed  in  such 
account  is  justly  due;  and  the  justice  or  judge  shall 
thereupon  issue  a  warrant  to  the  sheriff  of  the  county 
commanding  him  to  attach,  seize  and  safely  keep  such 
steam  or  keel  boat,  her  tackle  and  furniture,  until  secu- 
rity is  given  as  herein  provided  for,  or  the  debt  paid; 
which  warrant  shall  be  returned  to  the  county  or  circuit 
court  of  said  county  for  trial  before  a  jury :  Provided^ 
that  when  the  account  of  debt  does  not  exceed  fifty 
dollars,  it  shall  be  returned  and  tried  before  any  magis- 
trate of  said  county,  subject  to  appeal  from  his  judgment 
as  in  other  cases. 

On  the  11th  day  of  August  1848,  Montgomery  P.  Hill, 
the  plaintiff,  appeared  before  James  Rose,  an  acting  justice 
of  the  peace  for  Shelby  county,  and  filed  with  him  his 
written  complaint  in  the  words  and  figures  following: 

Personally  appeared  Montgomery  P.  Hill  before  me, 
James  Rose,  an  acting  justice  of  the  peace  for  said 
county,  and  made  oath  that  Richard  Mills  and  Andrew 
F.  Chatfield  as  owners  of  the  steam  boat  Victress,  are 
justly  indebted  to  him  the  said  Montgomery  P.  Hill  for 
wages   due    to  him  as  mate    and   carpenter  on    board 
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the  steam  b«at  Victress,  in  the  som  of  one  hundred  and 
three  dollars  thirty-three  cents,  as  evidenced  by  a  due  bill 
signed  by  said  Richard  Wells,  a  true  copy  of  which  is 
hereto  annexed,  dated  the  22nd  day  of  May,  A.  D.  1848; 
after  giving  all  just  credits,  that  the  said  sum  of  one 
hundred  and  three  dollars  thirty-nine  cents  is  justly  due 
to  him,  the  said  Montgomery  P.  Hill ;  that  said  debt  was 
contracted  by  said  Mills  and  Chatfield  for  and  in  behalf 
of  said  steam  boat  Victress,  within  this  State;  that  said 
Mills  and  Chatfield  have  removed  or  are  removing  them- 
selves privately  out  of  the  county,  or  State,  or  so  abscond 
or  conceal  themselves  or  their  property  or  effects  so  that 
the  ordinary  process  of  law  cannot  be  served  upon  them, 
or  that  they  are  inhabitants  of  another  government,  or 
have  removed  or  are  about  to  remove  their  property  or 
effects  beyond  the  limits  of  this  State.  He  therefore 
prays  a  process  of  attachment  against  the  estate  of  the 
said  Richard  Mills  and  Andrew  F.  Chatfield;  and  that 
said  steam  boat  Victress  may  be  attached,  seized  and 
safely  kept,  together  with  her  tackle  and  furniture  until 
discharged  according  to  law,  upon  which  the  justice  of 
the  peace,  James  Rose,  on  the  same  day  issued  his 
warrant  directed  to  any  lawful  officer  of  said  county  of 
Shelby,  commanding  him  to  attach,  seize  and  safely  keep 
said  steam  boat  Victress,  her  tackle  and  furniture  at  the 
plaint  of  the  said  Montgomery  P,  Hill,  until  security  is 
given  according  to  law,  or  his  said  debt  paid,  and  to 
return  the  proceedings  thereon  together  with  the  warrant 
to  the  judge  of  the  Circuit  Court  for  the  county  of  Shelby, 
at  a  court  to  be  holden  at  the  court  house,  in  the  town 
of  Raleigh,  in  the  county  aforesaid,  on  the  first  Monday 
in  September,  1848. 
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The  warrant  was  returned  in  pursuance  to  its  mandate, 
with  the  following  endorsement  thereon ;  ^  Levied  this 
attachment  on  the  steam  boat  Victress,  machinery  and 
tackle,  now  sunk  in  the  Mississippi  river  at  Fort  Pick- 
ering. H.  L.  GuioN,  D.  SKff,  S.  C.- 
August nth,  1848. 

At  the  September  term,  1848,  of  the  Circuit  Court  of 
Shelby  county,  the  plaintiff  filed  his  declaration  in  usual 
form  against  the  defendants,  to  which  they  pleaded  in 
abatement  the  following  facts,  viz:  That  the  said  plaintiff 
and  the  said  defendants  before  and  at  the  time  of  sueing 
out  said  writ,  were  not  resident  citizens  of  the  State  of 
Tennessee,  nor  were  either  of  them  such  citizens  as  afore- 
said ;  that  is  to  say  the  said  plaintiff  at  the  time  aforesaid 
was  and  still  is  a  citizen  of  Red  River  county,  in  the 
State  of  Texas,  and  the  said  defendants  at  said  time  were 
resident  citizens  of  the  county  of  Red  River  and  State  of 
Texas.  To  which  plea  there  was  a  demurrer  by  the 
plaintiff,  which  was  overruled  by  the  court,  and  the  war- 
rant of  attachment  quashed  upon  the  plea  in  abatement ; 
from  all  which  this  writ  of  error  is  now  prosecuted. 

That  the  Circuit  Judge  erred  in  overruling  the  demurrer 
to  the  plea  in  abatement  and  quashing  the  warrant  of 
attachment,  cannot  in  our  judgment  be  questioned. 

This  is  not  a  proceeding  against  absconding  or  non- 
resident debtors,  and  the  domicil  of  the  plaintiff  or 
defendant  can  in  no  way  affect  it.  The  act  under 
which  it  is  instituted  gives,  as  we  have  seen,  a  lien  npoit 
the  boat  for  the  amount  of  the  wages  due  to  the  plaintiff 
as  a  hand  of  said  boat  upon  a  contract  entered  into  in 
this  State,  and  authorizes  an  attachment  to  enforce  the 
demand  in  any  county  in  the  State  where  it  might  be 
found:    And  to  legitimate  this   mode    of  proceeding,  all 
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that  is  required  by  the  statute  is,  first,  that  the  debt  shall 
have  been  contracted  in  the  State;  second,  that  the  appli- 
cation for  the  warrant  of  attachment  shall  be  in  writing; 
third,  that  the  written  application  shall  specify  by  whom 
said  debt  was  contracted,  and  for  what  boat  it  was  con- 
tracted, the  items  composing  said  debt,  and  that  it  shall  be 
verified  upon  oath  by  the  creditor  or  the  person  applying  in 
his  behalf,  stating  that  the  sum  claimed  is  justly  due.  All 
these  requisites  of  the  statute  have  been  complied  with 
in  the  present  instance*  The  application  for  the  warrant 
of  attachment  is  ia  writing,  it  is  sworn  to,  and  it  charges 
that  the  debt  was  contracted  in  the  State,  and  that  it  is 
justly  due.  It  specifies  by  whom  the  debt  was  contracted 
and  for  what  boat,  and  that  it  is  evidenced  by  note, 
executed  by  defendants.  This  is  a  sufficient  specification 
of  the  items  of  the  demand.  If  the  debt  had  not  been 
liquidated  by  note  but  had  existed  in  parol,  the  particular 
items  constituting  it,  should,  under  the  statute,  have  been 
set  forth.  But  when  the  aggregate  of  the  debt  is  acknowl- 
edged by  the  note  of  the  party  to  be  charged,  there  can 
be  no  reason  for  specifying  the  items  which  constituted  it. 
The  Circuit  Judge  was  mistaken  in  supposing  that  this 
statute  was  intended  to  give  a  remedy  against  abscond- 
ing or  non-resident  debtors.  It  was  intended  for  a  very 
difierent  purpose,  viz,  to  secure  all  persons,  who  might  do 
any  work  or  furnish  any  materials  or  articles  towards  the 
building,  repairing,  fitting,  furnishing  or  equipping  any 
steam  or  keel  boat,  or  who  might  have  wages  due  them 
as  hands  on  said  boat,  against  loss  therefrom;  and  to  give 
them  a  speedy  and  effectual  remedy  to  recover  the  same. 
This  is  done  by  giving  a  lien  upon  the  boat  for  the  space 
of  three  months,'  and  an  attachment  against  it  by  which 
it  is  to  be  held    subject  to  the  judgment  of  the  court  to 
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which  the  proceedings  are  returnable,  unless  the  debt  be 
paid  or  security  given  therefor. 

In  this  point  <^  view  it  is  wholly  immaterial  of  what 
State  or  county  the  parties  are  citizens.  It  is  sufficient  if 
the  debt  be  c<mtracted  here,  and  the  boat  be  here.  Nothing 
more  is  necessary  to  give  our  courts  jurisdiction  in  such 
caseis,  if  the  forms  required  by  the  statute  be  complied 
with. 

The  judgment  will  be  reversed  and  the  case  remanded 
for  further  proceedings. 
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1.  A   rnnaway  sIayo  \b  the  robject  of  laroeny. 

8.  To  ezclnde  a  eonfoMion  of  {^ilt  on  the  grround  that  it  was  made  nnder 
the  influenoe  of  promiMB  of  benefit,  it  mnst  appear  that  anch  promites 
proceeded  from  some  person  engaged  in  the  apprehension,  prosecution  or 
examination  of  the  prisoner,  and  therefore,  where  one  of  the  company 
engaged  in  the  apprehension  of  the  prisoner,  in  the  presence  of  the  officer 
and  prosecutor,  held  out  inducements,  on  which  the  prisoner  made  a  con- 
fession, it  was  held  inadmissible. 

This  is  an  indictment  for  larceny.  On  trial  in  the 
Circuit  Court  of  Fayette  county,  (W.  C.  Dunlap,  J.  preside 
ing,)  the  defendants  were  found  guilty  by  a  jury,  and 
judgment  rendered  thereupon.    They  appealed. 

Parhamt  for  the  plaintiffs  in  error. 
Attorney  General,  for  the  State. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

Th^  plaintiffs  in  error  were  indicted  and  convicted^ 
jointly,  of  the  crime  of  stealing  a  negro  slave  named 
Albert,  the  property  of  John  P.  Tagart,  the  prosecutor. 

It  appears  that  in  the  month  of  June,  1847,  said  slave 
absented  himself  from  the  service  and  premises  of  his 
master,  without  the  knowledge  of  the  latter,  and  was 
advertised  as  a  runaway.  In  the  month  of  August  ensuing, 
the  prisoners  were  arrested  upon  the  charge  of  having 
stolen  said  slave.  Morehead  was  arrested  in  Fayette 
county,  and  Bryant  in  the  county  of  Hardeman;  in  which 
latter  county  was  the  residence  of  the  prosecutor.  From 
the  proof  in  the  record,  which  consists  in  part  of  the 
confessions  of  the  prisoners,  it  appears,  that  in  the  interval 
between  the  time  the  slave  left  his  master's  service  and 
the  time  of  the  arrest,  the  prisoners  had  said  slave  con- 
cealed for  some  two  or  three  weeks  near  LaGrange  in 
said  county  of  Fayette;  and  that  afterwards  and  before 
their  arrest,  by  agreement  between  them,  Bryant  run  said 
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slave  to  Mississippi  and  sold  him  to  one  Norwell,  in 
Pontotoc  county;  but  the  latter  failing  to  make  payment, 
Bryant  took  the  slave  back,  and  placed  him  in  the  hands 
of  one  Williams,  a  confederate  of  the  prisoners,  to  be  run 
elsewhere  and  sold;  and  the  prisoners  were  to  share 
equally  the  proceeds  of  the  sale.  On  the  trial  in  the 
court  below,  the  Circuit  Judge  instructed  the  jury,  that  a 
runaway  slave  was  presumed  to  be  in  the  possession  of 
his  master,  and  was  the  subject  of  larceny.  The  first 
question  for  our  consideration  is,  was  this  instruction,  in 
point  of  law,  correct?  We  think  it  was.  (It  is  admitted 
to  be  the  settled  law,  and  has  been  so  declared  by  this 
court,  repeatedly,  that  to  constitute  the  crime  of  larceny 
there  must  have  been  a  trespass  in  the  original  taking 
of  the  property  charged  to  have  been  stolen.  It  is  also 
admitted,  and  is  equally  well  settled,  that  to  constitute 
a  trespass,  the  subject  matter  of  the  alleged  trespass  must, 
at  the  time  of  the  tortious  taking,  have  been  in  the  pos- 
session of  the  persons  rightfully  entitled  thereto.  It  is 
equally  clear  that  such  possession  as  would  be  sufficient 
to  maintain  an  action  of  trespass  for  the  wrongful  taking, 
will  also  be  sufficient  so  far  as  this  ingredient  of  the 
crime  is  concerned,  to  support  an  indictment  for  larceny. 
Possession  is  either  actual  or  constructive.  The  right  of 
property,  in  things  personal,  draws  to  it  the  possession, 
which  in  judgment  of  law  continues  until  actual  adverse 
possession  is  taken  by  another.  The  rightful  owner  is, 
therefore  deemed  to  have  the  constructive  possession,  when 
the  property  is  in  the  actual  custody  and  occupation  of 
no  one.  2  Greenl.  on  Ev.,  sec.  614;  and  although  he  may 
never  have  had  the  actual  possession;  2.  Saund.  47,  a.* 
I  Chit.  PL  169.  And  upon  such  constructive  possession 
as  against   a  wrong-doer,   the  owner  may  maintain  an 
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action  of  trespass  equally  as  upon  an  actual  possession. 
So  it  is  alike  sufficient  to  support  an  indictment  for  larceny. 
Hiie  vs.  The  State,  9  Yer.  198,  205. 

Has  the  owner  of  a  runaway  slave  such  constructive 
possession,  in  the  absence  of  actual  intervening  adverse 
possession  ?    The  negative  of  this  proposition  is  attempted 
to  be  maintained  by  the  counsel   for  the  prisoners,  for 
the  reason  that  such  slave,  while  absent  or  runaway  from 
bis  owner,   is  to  be  regarded  as  lost  property;  and  that  the 
person  taking  him,  though  with  a  felonious  intent,  is  to  be 
placed  in  the  predicament  of  a  person  who  takes  a  lost 
chattle,  as  a  jewel,  watch,  pocket-book,  or  the  like;  or  a 
horse  or  cow  that  has  strayed  from  the  owners  premises, 
or   accustomed  range,  and  is  lost   to  the  owner.      This 
reasoning  is  fallacious,  and  proceeds  upon  a  false  analogy^ 
Lost  property  is  looked  upon,  for  some  ^purposes,  as  aban* 
doned  by  the  former  proprietor;  and  as  such,  is  returned 
into  the  common  stock,  or  mass  of  things ;  and  therefore 
as  belonging  to  the  first  occupant  or  finder.    And  thongh 
the  former  proprietor  is  entitled  to  maintain  an  acticn 
for  the  recovery,  yet,  as  against  all  other  persons  the  title 
vests  in  the  finder./  Therefore,  though  it  may  have  been 
converted  animo  furandiy  by  the  person  finding  it,  it  is 
no  larceny,  because  the   first   taking  was  lawful.  I  But 
this  principle  properly  applies,  perhaps,  only  to  inanimate 
things,  which  cannot  be  transferred  from  or  cease  to  be  in 
the  possession  of  the  owner,  without  his  own  or  another'^ 
act  or  default.    It    cannot  certainly,  to  the  same  extent, 
be  applied  even  to  animals,  which  possess  the  instinct  and 
power  of  motion,  and  can  remove  themselves  from  place 
to  place ;  though  these  may  be  lost  in  some  instances,  in 
the  proper    sense  of  the   term.      But  it  would  be  most 
absurd  to  predicate  this  of  a  rational,  intelligent  being. 
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possessed  of  reason,  of  will,  memory  and  all  the  other 
faculties  and  attributes  of  mind ;  capable  of  forming  and 
maturing  his  purposes,  and  of  electing  and  applying 
appropriate  means  to  the  attainment  of  his  ends.  A 
slave  may  voluntarily  form  and  carry  into  effect,  the  pur- 
pose of  throwing  off  his  allegiance  to  his  master,  and  may 
transport  himself  beyond  his  reach.  Still,  however,  he  is 
not,  and  cannot  be,  lost  in  the  sense  in  which  a  watch 
or  jewel,  or  even  a  horse,  may  be  lost.  He  has  always 
the  capacity,  mental  and  physical,  to  return  at  pleasure* 
dependent  solely  upon  his  own  volition;  such  is  not  the 
case  in  respect  either  to  inanimate  objects  or  animals. 
And  not  being  lost,  or  rather  being  incapable  of  loss,  in 
the  legal  sense  of  the  term,  he  is  to  be  regarded,  so  long 
as  there  is  no  actual  adverse  enjoyment,  as  in  the  con- 
fttructive  possession  of  his  master. 

To  test  this  principle,  let  it  be  supposed  that  the  slave 
while  temporarily  absent  or  runaway  flrom  his  mastered 
service,  is  wantonly  beaten  or  injured  by  a  third  person, 
can  there  be  a  doubt  that  the  master,  upon  his  mere 
constructive  possession,  might  maintain  an  action  of  tres* 
pass  against  the  wrongdoer  7  Certainly  not  Or  suppose 
personal  goods  of  the  master  are  found  in  the  possession 
of  his  runaway  slave  and  are  taken  from  him  by  a  wrong- 
doer; may  not  the  master,  upon  his  constructive  posses- 
sion maintain  trespass  to  recover  the  value  thereof?  and 
this,  although  the  slave  may  never  be  reclaimed.  Most 
clearly  he  may.  And  it  is  equally  clear  in  the  latter 
case,  that  if  the  goods  were  taken  and  converted  with 
a  felonious  intent,  the  crime  of  larceny  would  be  com- 
plete. It  is  no  defence  in  such  case,  either  upon  a  charge 
of  stealing  the  slave  or  the  property  of  the  master  found 
upon  him,  that,  at  the  time  of  the  taking,  he  was  absent 
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from  the  visible  actual  possession  of  the  master ;  because 
the  latter  still  retained  the  constructive  possession  of  both. 
It  is  laid  down  by  high  authority,  that  the  doctrine  of  a 
taking  by  finding,  even  in  cases  to  which  it  properly 
applies,  must  be  admitted  with  great  limitation  and  must 
be  understood  to  apply  where  the  finder  really  believes  the 
goods  to  have  been  lost  by  the  owner,  and  does  not  cover  a 
felonous  taking  under  such  a  pretence.  1  Hale  506, 2  Rusa 
onCr.  11,  12,  (Ed. of  1845.)  Hence,  if  ahorse  be  found 
straying  in  a  common,  or,  on  a  public  highway,  and  is 
taken  animo  furandh  it  is  no  finding,  but  felony  in  him 
that  so  takes  him,  Ih.  and  2  East  P.  C.  664.  With  much 
greater  reason  does  this  principle  apply  to  slave  property. 
The  proposition  that  a  slave,  if  out  of  the  visible  posses- 
sion and  actual  control  of  the  master,  whether  distant 
from  the  master^s  domicil  one  mile  or  one  hundred,  and 
whether  so  absent  of  his  own  free  will  or  by  the  entice- 
ment of  a  wrong-doer,  may  be  feloniously  taken  and 
converted  with  impunity  upon  the  mere  pretext  of  the 
supposed  want  of  possession  by  the  master,  at  the  time, 
of  taking,  would  be  as  startling,  as  it  would  be  violative 
of  sound  principle,  and  destructive  of  the  security  of  this 
species  of  property.  Upon  this  point,  therefore,  there  was 
no  eiTor  in  the  charge  of  the  court.  But  in  refusing  to 
exclude  from  the  jury  the  confession  of  Morehead,  we 
think  the  court  did  err.  Bei\jamin  Homer,  a  witness  for 
the  prisoners,  stated  ^that  he  was  in  the  company  that 
went  out  from  LaGrange  to  arrest  Morehead.  After  he 
was  arrested,  some  of  the  company  suggested  that  he 
should  be  lynched  and  made  to  tell  where  Bryant  was; 
that  one  or  more  of  the  company  said  to  Morehead  it 
would  be  better  for  him  to  confess,  that  it  was  Bryant 
they  were  after  mainly;  that  he  would  probably  be  made 
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State's  evidence,  and  that  if  he  would  tell  all  he  knew, 
they  would  make  it  go  as  lightly  with  him  as  possible." 
Witness  thought  the  prosecutor  and  officer  were  near  by 
and  in  hearing  when  these  remarks  were  made.  The 
confessions  of  Morehead,  under  these  circumstances,  does 
not  fall  within  the  principle  insisted  upon  by  the  Attorney 
General,  namely,  'Hhat  a  confession  is  not  inadmissible, 
although  made  after  an  exhortation,  or  admonition,  or 
other  similar  influence,  proceeding  at  a  prior  time  from 
some  one  who  has  nothing  to  do  with  the  apprehension, 
prosecution,  or  examination  of  the  prisoner,"  2  Russ.  on 
Crimes  844.  Here  the  inducements  to  the  confession  pro- 
ceeded from  some  of  the  company  assembled  to  apprehend 
the  prisoner,  and  were  made,  if  the  witness  is  to  be  cred- 
ited, in  the  hearing  of  the  prosecutor  and  officer.  Upon 
well  settled  principles,  therefore,  the  confession  thus 
obtained  was  inadmissible.  We  are,  for  this  reason,  con- 
strained to  reverse  the  judgment  as  to  the  plaintiff  in 
error,  Morehead,  although  aside  from  his  confession,  there 
is  sufficient  evidence  to  support  the  conviction  in  our 
opinion,  but  it  is  not  our  province  to  estimate  what  influ- 
ence the  illegal  testimony  of  the  prisoner's  confession  may- 
have  had  upon  the  minds  of  the  jury. 

The   judgment  as  to  Bryant,  will  be  affirmed,  as  we 
think  his  confession  was  free  from  exception. 
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Shepherd  vs.  Habbell  and  Henry. 

During  the  pendency  of  a  salt  in  cbencery,  by  a  feme  eotert,  her  husband, 
a  party  defendant,  died,  and  a  decree  waa  rendered  in  her  feyor  without 
making  her  htttband'e  heirs  parties,  on  the  ground  that  the  subject  matter  of 
the  suit  belonging  to  her:  Held  that  the  heirs  of  her  husband  were  necessa- 
ry parties  nnleas  upon  the  exhibition  of  the  marriage  settlement  and  will  under 
which  she  claimed,  it  should  appear  they  had  no  interest.  These  not  being 
exhibited  or  produced,  the  decree  was  reversed  and  remanded. 

This  is  a  bill,  filed  in  the  Chancery  Court  at  Memphis* 
There  was  a  decree  by  the  presiding  Chancellor  (Jones) 
for  the  complainant.    The  defendants  appealed. 

Co€f  for  the  complainant. 

V 

H.  O.  Smithf  for  the  defendants. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

At  the  time  of  filing  this  bill  the  complainant  was  a 
feme  covert;  pending  the  suit,  and  before  decree  in  the 
Chancery  Court,  her  husband  died.  The  husband  was  a 
party  defendant  to  the  bill,  and  upon  the  fact  of  his  death 
being  suggested  and  admitted  of  record,  the  complainant 
proceeded  to  a  final  decree  against  the  other  defendants! 
without  reviving  the  suit  against  his  heirs  at  law.  And 
the  preliminary  question  here  is,  whether,  upon  the  whole 
record,  the  heirs  of  the  deceased  husband  are  necessary 
or  proper  parties. 

The  bill  alleges,  in  substance,  that  under  the  will  of  a 
former  husband,  £lhe  became  vested  with  a  separate  estate 
to  the  sole  use  of  herself  and  children ;  with  power  to  sell 
or  dispose  of  the  same,  and  re-vest  the  proceeds  in  other 
property.  And  that  by  a  marriage  settlement  executed 
by  her  late  husband,  George  P.  Shepherd,  prior  to  her 
intermarriage  with  him  in  1826,  she  was  further  secured 
in  the  sole  and  separate  use  and  exclusive  enjoyment  of 
her  said  estate. 
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She  farther  alleges,  that  in  pursuance  of  the  power 
conferred  upon  her  as  aforesaid,  and  with  the  proceeds  of 
her  separate  property,  she  purchased  a  certain  occupant 
claim  of  one  hundred  and  nin<^ty-fiye  acres  of  land  in 
Shelby  county,  and  acquired  a  valid  right  to  the  same. 
That  the  defendants,  Henry  and  Harrell,  afterwards  fraud 
ulently  entered  and  procured  a  grant  to  be  issued  in  the 
name  of  the  latter,  for  one  hundred  and  seven  acres  of 
the  land  included  in  the  said  occupant  claim.  This  is, 
in  substance,  the  equity  set  up  in  the  bill. 

The  Chancellor,  upon  the  proof,  decreed  in  favor  of  the 
complainants  right ;  and  so  far  as  the  questiim,  respecting 
the  superiority  of  the  conflicting  titles  to  the  land  in  con* 
troversy,  is  concerned,  we  think  the  decree  was  proper, 
other  objections  aside. 

But  neither  the  will,  nor  the  marriage  settlement  referred 
to  in  the  bill,  is  exhibited  in  this  record ;  nor  is  there  even 
any  legitimate  evidence  of  the  contents  or  import  of  either. 
And,  therefore,  it  cannot  be  declared  by  us,  in  the  dress 
in  which  the  case  is  now  presented,  that  the  comidainant 
is  vested  with  any  such  sole  and  exclusive  right  as  in  her 
bill  is  claimed ;  and  as  is  assumed  in  the  Chancellor's  de* 
cree.  By  possibility,  the  husband  may  have  reserved  rights 
entitled  to  protection,  and  which  may  be  asserted  by  his 
heirs ;  the  latter,  therefore,  in  this  aspect  of  the  cause, 
should  be  made  parties.  Upon  this  ground  the  decree  will 
be  reversed,  and  the  cause  be  remanded  to  the  Chancery 
Court  to  be  further  proceeded  in. 
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Ahkens  vs.  Cobb. 

Wh«re  a  penon  selli  propierty  to  the  agent  of  a  known  principal,  and  givea 
eredit  ezclnaivelj  to  the  afent,  the  principal  is  not  bound  for  the  pnrehaa^ 
money,  though  he  receive  the  property* 

Cobb  brought  an  action  of  debt  in  the  Commercial  and 
Criminal  Court  at  Memphis  against  Ahrens.  He  pleaded 
that  he  did  not  owe  the  debt,  and  there  was  verdict  and 
judgment  for  the  plaintiff;  King,  J.  presiding.  The 
defendant  appealed. 

Jamagiiij  for  the  plaintiff  in  error. 

TF.  T.  Bnmmj  for  the  defendant  in  error. 

McKivNET,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  on  the  dOth  day  of 
April,  1847,  in  the  Commercial  and  Criminal  Court  of 
Memphis,  by  the  defendant  in  error  against  the  plaintiff 
in  error,  to  recover  the  price  of  a  quantity  of  lumber^ 
alleged  to  have  been  furnished  by  the  former  upon  a  con- 
tract with  the  agent  of  the  latter. 

It  appears  that  on  the  10th  day  of  March,  1845,  one 
Fowler  undertook  to  furnish  the  materials  and  erect  certain 
buildings  for  the  plaintiff  in  error  (who  was  a  non-resident) 
in  South  Memphis. 

Fowler  applied  to  the  defendant  in  error  to  purchase 
lumber  from  him  for  said  buildings,  but  the  latter  refused 
to  credit  him.  One  Kopman,  the  agent  of  the  plaintiff  in 
error,  thereupon  interposed,  and  directed  the  lumber  to 
be  delivered  to  Fowler,  and  agreed  to  be  personally  account- 
able for  the  payment  of  the  price  thereof  He  stated, 
that  as  agent  of  Ahrens,  he  had  already  received  part  of 
the  money  to  pay  for  the  lumber  and  would  receive  more. 
Upon  his  credit  and  responsibility,  lumber  to  the  value 
of    about    four  hundred   and    eighty-four   dollars,   was 
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delivered  to  Fowler  in  April,  1845.  Shortly  after  the 
delivery  thereof,  Keel,  the  agent  of  Cobb,  called  upon 
Kopman  for  payment,  but  he  replied,  that  he  had  paid 
Fowler  for  said  lumber;  Keel  then  told  him,  ''that  he 
knew  Cobb  looked  to  him  for  payment  of  the  lumber,  and  if 
he  had  paid  Fowler,  he  must  pay  Cobb,  as  his  contract 
was  made  with  him  for  the  lumber.  He  said  he  would 
not  pay  again,  as  he  had  paid  Fowler."  It  further  appears 
that  Kopman  was  personally  charged  with  the  price  of 
the  lumber:  and  on  the  23d  day  of  May,  1845,  Cobb  brought 
suit  against  him  for  the  same,  in  the  Commercial  and 
Criminal  Court  of  Memphis,  and  recovered  judgment, 
at  the  November  term,  1 846,  for  five  hundred  and  twenty- 
nine  dollars  and  ninety-six  cents,  which  judgment  remains 
wholly  unsatisfied  —  Kopman  having  become  insolvent, 
and  removed  from  the  country,  before  judgment  was 
obtained  against  him.  Fowler  also  absconded  before  the 
buildings  were  completed,  and  the  plaintifi*  in  error  em* 
ployed  other  persons  to  finish  the  work.  The  lumber 
above-mentioned  was  used  in  said  buildings,  of  which 
the  plaintifi*  in  error  took  and  retains  the  possession. 
Upon  the  foregoing  facts,  the  jury  found  a  verdict  for  the 
plaintifi*  below  for  the  value  of  the  lumber  with  interest 
thereon;  and  the  court,  having  refused  to  grant  a  new  trial* 
rendered  judgment  upon  the  verdict,  to  reverse  which  an 
appeal  in  error  has  been  prosecuted  to  this  court. 

The  question  is,  can  the  verdict  and  judgment  be  main- 
tained upon  tl^e  proof  7  We  think  not.  It  is  certainly  true, 
that  in  some  cases  of  contracts  and  engagements,  made 
through  the  intervention  of  an  agent,  both  the  principal 
and  agent  may  be  liable  to  the  party  with  whom  the 
contract  is  made ;  as,  for  instance,  where  the  agent  is  acting 
for  a  known  principal,  and  the  party  dealing  with  him  as 
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such  agenty  elects  to  give  credit  to  him  personally,  and 
not  to  the  principal,  he  is  bound  by  such  election;  The 
well  settled  doctrine  is,  that  whenever  exclusive  credit  is 
given  to  an  agent  in  any  transaction  for  a  known  principirl, 
there,  the  party  must  abide  by  his  election;  and  he  cannot 
afterwards  hold  the  principal  liable  therefor.  Story  on 
Agency,  sec.  289.  The  inquiry  is,  to  whom  was  the  credit 
knowingly  given,  according  to  the  understanding  of  both 
parties.  This  inquiry  is  sometimes  matter  of  fact,  as  where 
the  contract  is  verbal,  and  sometimes  matter  of  law  where 
it  depends  upon  the  true  construction  of  the  terms  of  a 
written  instrument.  The  law  is,  that  he  to  whom  credit 
is  knowingly  and  exclusively  given,  is  the  proper  person 
who  incurs  liability,  whether  he  be  principal  or  agent, 
lb.,  sec.  288;  10  Bing.  Rep.,  283;  9  Barn,  and  Cress.,  78, 
90 ;  4  Taunt.,  574 ;  15  East.,  62.  It  was  said  by  Lord  Ten- 
terden,  in  the  case  of  Thompson  vs.  Davenport,  9  Barn,  and 
Cress.,  84,  that  if  a  party  dealing  with  an  agent,  knows 
who  the  principal  really  is,  and  notwithstanding  such 
knowledge  chooses  to  make  the  agent  his  debtor,  he  cannot 
afterwards,  on  the  failure  of  the  agent,  turn  round  and 
charge  the  principal,  having  once  made  his  election,  when 
he  had  the  power  of  choosing  between  .the  one  and  the 
other.  From  these  principles,  it  necessarily  follows,  that 
this  action  cannot  be  maintained.  The  proof  introduced 
in  the  court  below,  to  support  the  right  of  recovery,  clearly 
shows  that  the  credit  was  given  exclusively  to  Kopman, 
the  agent.  He  was  made  debtor,  with  full  knowledge  of 
his  principal ;  he  alone  was  looked  to  and  relied  upon  for 
payment,  at  the  time  of  the  delivery  of  the  lumber;  and 
vras  afterwards  sued,  and  a  recovery  had  against  him  for 
the  same.  The  fact  that  nothing  was  realized  upon  said 
judgment,  does  not  affect  the  question;   neither  does  the 
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fact  that  the  plaintiff  in  error  derived  benefit  from  the 
lumber ;  the  case  rests  upon  the  fixed  principle  of  law, 
that  the  party  is  concluded  by  his  own  voluntary  election, 
to  treat  the  agent  as  principal  and  sole  debtor. 

'llie  judgment  is  erroneous^  and  will  be  reversed,  and 
the  case  be  remanded. 


RiLBY  vf •  Statk. 

1.  The  act  of  1839,  ohap.  S3,  mg.  1,  prorfdes  that  all  murder,  perpetrated 
by  meana  of  poiaoa  or  lying  in  wait,  or  any  other  kind  of  wilful,  malicioiia, 
deliberate,  and  premeditated  killing  shall  be  murder  in  the  fint  degree.  Under 
thia  aection  lying  In  wait  is  oTidence  of  a  wilful,  maliclona,  deliberate,  and 
premeditated  purpoae;  and  if  a  blow  be  stricken  by  a  party  lying  in  wait 
with  a  deadly  weapon,  without  provocation,  it  is  murder  in  the  first  degree, 
and  all  evidence  as  to  the  extent  of  injury  the  party  assailii^  intended  to  In- 
flict on  the  deceased  is  irrelevant 

8.  Where  a  blow  is  stricken  In  one  county,  and  the  party  stribken  dies  thereof  in 
another  county,  the  offence  is  committed  in  the  county  in  which  tlie  blow  Is 
stricken,  and  the  ofiender  must  be  indicted  in  such  county.  See  Art  of  the 
Con.  l,seo.9;  Act  of  1809,  chap.  126,  sec.l. 

3«  A  conversation  held  by  one  or  more  of  the  jury,  In  a  trial  for  felony,  with 
a  person  not  a  member  of  the  jury,  nor  having  the  charge  of  them,  which 
is  unexplained.  It  good  ground  for  a  new  trial,  but  it  is  otherwise  where  it 
appears  that  no  influence,  unfavorable  to  the  prlaoner  was  exerted. 

4.  The  unsupported  affidavit  of  a  prisoner,  that  the  evidence  of  a  material  witness 
of  the  State,  was  false,  that  the  defendant  was  surprised  thereby,  and  that  ha 
coul(|  prove  its  fidsity  on  another  trial,  is  insufficient  to  set  aside  a  verdict  in 
a  case  of  felony. 

This  case  was  tried  by  Judge  Read,  and  a  jury»  in  the 
Circuit  Court  of  Henderson  county,  and  a  verdict  and 
judgment  rendered  against  the  defendant  for  murder  in 
the  first  degree.  He  appealed.  The  facts  are  very  fully 
stated  in  the  opinion  of  the  court. 
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Jones  and  C.  H.  Williams^  for  the  plaintiff  in  error. 
Attorney  General  and  M.  Brovon^  for  the  State. 
Greek,  J.  delivered  the  opinion  of  the  oourt. 

The  prisoner  was  indicted  in  the  Circuit  Court  of  Hen- 
derson county,  for  the  murder  of  William  Willis,  on  the 
5th  of  February  1 1848.  On  the  trial  it  appeared  that  on 
the  day  the  homicide  was  committed,  a  number  of  persons 
had  collected  at  the  village  of  Independence,  in  said  county, 
among  whom  were  the  prisoner  and  the  deceased.  Some 
time  after  twelve  o'clock  of  the  day,  the  deceased  and 
William  H.  Spain,  (who  is  cousin  to  the  prisoner)  were 
engaged  in  a  quarrel,  and  during  the  time  they  were  thus 
engaged,  the  prisoner  was  seen  by  the  witness  Turner,  to 
go  into  the  grocery,  and  take  a  steel-yard  pea  off  the 
counter,  and  put  it  in  his  pocket.  He  then  went  out  ming- 
ling in  the  crowd,  near  where  the  angry  parties  were 
standing.  After  some  time  the  deceased,  and  the  witness 
Spain  ceased  their  quarrel  and  separated.  A^er  this 
separation  the  defendant  went  to  Spain  and  solicited  him 
to  bring  on  the  quarrel  with  Willis  again,  and  to  jget  into 
a  difficulty,  at  the  same  time  showing  the  witness  a  stick 
and  some  rocks,  which  he  said  he  would  use.  The 
ant  told  the  witness  Hemphill,  that  Spain  and  Vt^ 
quarreled,  and  come  near  fighting,  and  that  if  a 
taken  place,  he  would  have  made  a  hand — ^tha 
got  a  steel*yard  pea,  but  had  put  that  away,  and 
a  rock* 

The  defendant  said  to  witness  Cook,  that  if  Willis 
up  any  shines''  he  would  do  him  some  great  bodily  harm. 
After  the  first  quarrel  between  Spain  and  Willis  had  sub- 
sided,  the  defendant,  two  or  three  times  during  the  evening, 
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solicited  Spain  to  bring  on  a  difficulty  with  Willis,  ctfid 
that  he  would  take  it  oif  the  witness's  hands. 

About  dark,  Spain  and  Willis  again  quarreled,  Spain 
having  his  coat  off  to  fight,  and  Willis  told  him  if  he 
pressed  on  him.  he  would  cut  him.  At  this  time  the  parties 
were  separated  again.  Soon  after  this  quarrel  the  defend- 
ant showed  Spain  some  rocks,  larger  than  a  man's  fist, 
and  the  defendant  talked  about  beating  Willis  with  these 
rocks.  Soon  after  this  quarrel  was  over,  the  defendant  in 
passing  the  witness  Pope,  slipped  a  rock  in  the  hand  of 
the   witness. 

While  Spain  and  Willis  were  engaged  in  the  last  men- 
tioned quarrel,  the  witness  Roberts  saw  the  defendant 
with  a  brickbat  and  a  stick,  and  heard  him  say,  (speaking 
of  Willis)  ••  God  d — ^n  him,  I  will  fix  him  before  he  leaves 
here.*' 

The  witness  McClure,  just  before  sunset,  heard  the 
defendant  request  another  person,  whom  witness  did  not 
know,  to  raise  a  difficulty  with  Willis,  saying,  **  he  (Riley) 
would  give  him  hell.*'  The  defendant  then  had  a  stick 
and  a  brickbat  in  his  hands. 

About  sun&et,  while  Willis  and  witness  Robinson  were 
in  conversation,  the  defendant  came  up,  with  a  stick  and 
brickbat  in  his  hand  and  spoke  to  Willis  as  if  he  wished 
to  raise  a  difficulty ;  and  Willis  told  the  defendant  ^  to  go 
away  or  he  would  cut  his  guts  out,  that  he  had  been  fol- 
lowing him  all  day."  After  dark  the  witness,  Meales,  saw 
the  defendant  and  W.  H.  Spain  go  up  near  where  Willis 
and  another  man  were  talking,  and  witness  heard  the  de- 
fendant say  Id  Spain,  'Met  him  alone,  I  will  fix  him 
directly."  About  an  hour,  or  an  hour  and-a-half  in  the 
night,  a  number  of  persons  having  got  their  horses  to  go 
home,  it  was  agreed  to  have  some  spirituous  liquors  before 
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they  went,  and  for  this  purpose,  they  were  at  the  grocery 
door,  the  light  shining  oat  at  the  door.  While  waiting 
for  the  liquor,  Willis  walked  up  in  a  few  feet  of  the 
grocery,  when  Roberts  invited  him  to  go  home  with  him, 
to  which  Willis  replied  he  had  concluded  to  stay  with  Jo. 
White.  Just  at  this  time  Willis  was  knocked  down.  The 
lick  made  such  a  noise,  that  Roberts  said,  ^  Willis  is  shot,'' 
and  the  general  impression  was  that  he  was  shot  None 
of  the  persons  present  saw  who  inflicted  the  blow,  or  with 
what  instrument  it  was  done.  Willis  was  carried  into 
the  grocery,  and  it  was  found  that  the  blow  was  struck 
near  the  top  of  the  back  part  of  the  head,  breaking  the 
scull  badly,  and  making  a  wound  in  the  shape  of  the 
letter  V. 

The  stroke  was  given  in  Henderson  county,  and  the 
wounded  man  was  taken  to  the  house  of  the  keeper  of  the 
grocery,  where  he  remained  until  next  morning ;  and  in 
four  or  five  days  he  died  of  the  wound. 

After  the  blow  was  struck,  and  the  wounded  man  had 
been  taken  into  the  grocery,  the  defendant,  who  had  not 
been  before  seen  recently,  came  in,  and  W.  H.  Spain  (his 
cousin  who  had  quarreled  with  Willis)  told  him,  it  was 
said  some  person  had  killed  Willis.  The  defendant  said 
^  he  reckoned  not,  that  he  had  knocked  him  down  ;*'  and 
he  then  showed  the  witness  a  piece  of  timber  with  which 
he  said  he  did  it.  It  was  a  three  cornered  piece  of  timber 
ftbout  four  or  five  feet  long,  and  as  large  as  a  stake  or 
small  fence  rail,  and  the  defendant  said  he  struck  him 
overhanded  with  it.  The  witness  told  the  defendant  to 
hush ! — ^but  he  afterwards  said  again  that  he  had  knocked 
Willis  down  with  the  piece  of  timber. 

After  the  deceased  was  knocked  down,  the  defendant 

told  the  witness,  Darnell,  that  he  had  **  tapped  him  over.*^ 
42. — VOL.  IX. 
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TITitness  told  him,  he  did  not  vnsih  to  hear  any  thing  about 
it.  The  defendant  asked  the  witness  if  he  was  a  friend 
to  Willis.  Witness  replied  that  Willis  had  never  done 
him  any  harm.  After  the  blow  was  stricken,  the  defend- 
ant  went  to  the  house  of  McKinney,  at  Independence, 
whose  wife  is  his  kinswoman,  and  while  there,  allusion 
being  made  to  Willis  having  been  knocked  down,  the  prison- 
er  said  ^  d — ^n  him  he  ought  to  die,  and  he  ought  to  have 
been  knocked  in  the  head  long  ago.''  He  then  requested 
Jesse  Taylor  (a  young  man  who  was  at  McKinney's)  to 
go  to  town  for  McKinney,  and  tell  him  to  come  down. 
He  said  that  some  body  might  be  suspected  about  Willis, 
and  that  he  wanted  to  get  a  horse  from  McKinney,  that 
his  own  horse  was  blind,  and  that  he  wanted  to  go  to 
Thomas  Spain's  that  night  When  the  witness  started 
after  McKinney,  the  defendant  followed  him  out  at  the 
dbor,  and  told  the  witness  to  tell  McKinney  that  his  wife 
wanted  him.  He  also  told  the  witness,  if  any  one  enquired, 
to  tell  them  that  he  (the  defendant)  was  not  there,  and 
that  Mrs.  McKinney  had  no  such  relation. 

William  Manly,  a  witness,  proved  that  he  and  the 
defendant  were  playing  cards  in  a  little  house  near  the 
grocery,  about  two  o'clock  on  the  day  Willis  was  struck, 
and  that  they  heard  some  one  out  of  doors  talking  and 
going  on  as  if  in  a  considerable  glee,  and  the  defendant 
asked  if  that  was  not  Buck  Willis.  Witness  told  him 
it  was,  and  the  defendant  then  said  ^  if  he  does  not  mind 
I  will  lay  him  in  his  tomb  before  night."  He  then  laid 
the  cards  down,  and  went  out,  and  the  witness  saw  him 
afterwards  with  a  brick  and  stick. 

On  cross  examination  this  witness  stated  that  he  had 
not  mentioned  these  facts  to  any  one  until  the  November 
term  of  the  court;  that  he  was  in  the  court-house  at  March, 
July  and  November  terms  of  the  court,  when  Riley  was 
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brought  ont  for  trial,  and  that  after  he  was  brought  out 
at  November  term,  he  told  Edward  Willis  of  the  conver- 
sation; that  he  lived  four  or  five  miles  from  Willis,  and 
was  friendly  with  the  family. 

Many  witnesses  state  that  the  prisoner  was  drinking 
during  the  day  of  the  homicide,  but  that  he  was  not  drunk. 

The  coiurt  chained  the  jury,  among  other  things  not 
ejccepted  to,  in  substance,  that  to  constitute  lying  in  wait, 
three  things  must  concur,  to-wit,  waiting,  watching,  and 
secrecy ;  and  that  these  facts  must  be  established  beyond 
a  reasonable  doubt,  to  authorize  the  conclusion  that  there 
was  such  lying  in  wait  ^  That  if  they  should  be  of  opinion 
there  was  such  lying  in  wait,  and  that  the  fatal  blow  was 
given  by  the  prisoner  so  lying  in  wait,  for  the  purpose  of 
inflicting  some  great  bodily  harm  upon  the  deceased, 
(though  short  of  the  intention  of  taking  life,  but  whic^ 
would  be  murder  at  common  law,)  it  would  be  mur- 
der in  the  first  degree.''  The  court  further  stated  to 
the  jury,  **  that  if  any  stick  or  other  weapon  is  used  by 
one  lying  in  wait  for  the  purpose,  calculated  to  pro- 
duce .  great  bodily  harm,  and  if  used  in  such  manner 
great  bodily  harm  is  the  probable  consequence,  and  that 
death  ensue,  so  that  it  would  be  murder  at  common  law, 
it  is  murder  in  the  first  degree." 

The  jury  returned  a  verdict  against  the  prisoner  of 
murder  in  the  first  degree. 

The  prisoner  moved  for  a  new  trial,  and  offered  the 
affidavits  of  C.  H.  Williams  and  L.  M.  Jones,  in  which 
the  affiant  C.  H.  Williams  states,  that  he  saw  Phillip 
Jewell  in  conversation  with  William  Leonard,  one  of  the 
jurors  in  this  cause,  and  that  he  saw  some  one,  whose 
name  he  did  not  know,  in  conversation  with  John  Halbrook, 
another  of  the  jurors,  after  the  jury  was  chosen.    The 
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conversation  was  daring  the  evening  that  the  jury  was 
empanneled. 

The  affiant  L.  M.  Jones,  states  that  he  saw  some  one  in 
conversation  with  one  of  the  jury,  as  is  stated  by  C.  H. 
Williams ;  that  he  did  not  know  the  name  of  either  of 
the  parties,  and  that  he  called  the  attention  of  C!  H.  Wil- 
liams to  the  same. 

The  prisoner  also  offered  the  affidavit  of  Dan'l  McCullom, 
who  stated  that  he  was  the  constable  that  had  charge  of 
the  grand  jury,  when  the  bill  of  indictment  was  found 
against  the  prisoner,  and  that  he  heard  the  testimony  of 
W.  H.  Spain,  and  that  he  did  not  make  any  statement  that 
conveyed  the  idea,  that  the  defendant  had  struck  the 
deceased  with  a  stick,  but  left  the  impression  that  the  blow 
was  inflicted  by  a  brickbat  or  rock.  The  prisoner  also 
offered  his  own  affidavit,  in  which  he  states  that  he  did 
not  express  satisfaction  at  McKinney's,  that  Willis  had 
been  knocked  down,  as  stated  by  Jesse  Taylor,  and  that 
he  can  disprove  said  statement  by  Mrs.  McKinney;  that 
he  was  taken  by  surprise,  by  the  evidence  of  said  Taylor ; 
that  Mrs.  McKinney  had  been  summoned,  but  it  was  for 
the  purpose  of  rebutting  another  statement  of  Taylor, 
which  he  ascertained  he  could  explain  by  another  witness, 
and  his  counsel  advised  him  that  Mrs.  McKinney's  evidence 
was  unnecessary.  The  affiant  was  taken  by  surprise  by 
the  evidence  of  William  Manly.  He  made  no  such  threats 
as  those  stated  by  Manly,  and  he  feels  sure  he  can  procure 
evidence  to  prove,  that  he  and  Manly  were  not  in  the 
house  near  the  grocery  playing  cards. 

The  Attorney  General  then  introduced  the  affidavit  of 
John  Halbrooks,  a  juror,  who  stated,  that  while  sitting  on 
the  jury  bench,  before  he  was  sworn,  finding  himself 
detained  unexpectedly  on  the   jury,  and    having   in    his 
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pocket  a  hammer  which  he  had  used  on  his  way  to  town 
to  put  up  signs  on  mile-posts,  he  beckoned  Richard  Good- 
man to  him,  and  handed  him  a  hsimmer,  and  told  him  to 
take  it  and  affiant's  horse  home  with  him,  to  which  Good- 
man replied,  he  would.  Goodman  was  the  only  man  to 
whom  affiant  spoke,  and  this  was  all  that  passed  between 
them.    This  was  in  the  presence  of  the  court. 

The  Attorney  General  also  introduced  the  affidavit  of 
Richard  Goodman,  which  corroborates  the  statement  of 
Halbrooks  in  every  particular. 

The  Attorney  General  also  read  the  affidavit  of  Phillip 
H.  Jewell,  who  states  that  the  only  remarks  between  him 
and  William  Leonard,  one  of  the  jurors,  were  as  follows : 
while  the  jury  was  being  selected,  he  saw  said  Leonard 
setting  on  the  jury  bench,  and  not  thinking  at  the  moment 
he  had  been  selected  on  the  jury,  affiant  said  to  him,  **  the 
little  note  I  have  on  you  in  favor  of  Collins,  I  will  leave  with 
Henry.**  Leonard  replied,  "  very  well  ;*'  as  affiant  walked 
off,  Leonard  said  ''what  about  staying  it?"  Affiant  replied 
"  I  will  stay  it  myself.**  Affiant  was  deputy  sheriff  and  had 
the  note  for  collection.  This  was  all  the  conversation 
affiant  had  with  Leonard  after  he  was  selected  as  a  juror. 
The  affi'davit  of  Wm.  Leonard  corroborates,  in  every  par- 
ticular, the  statement  of  Jewell. 

The  Attorney  General  also  introduced'  the  affidavit  of 
Jesse  Taylor,  who  states,  that  his  evidence  before  the 
committing  justice,  was  the  same  as  that  given  on  the 
trial  of  this  cause,  before  the  jury,  and  that  the  defendant 
was  present,  and  heard  said  evidence. 

The  court  overruled  the  motion  for  a  new  trial,  and 
pronounced  judgment  of  death  upon  the  prisoner ;  from 
which  judgment  he  appeals  in  error  to  this  court.    Several 
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errors  are  assigned,  and  it  4s  insisted  that  the  judgment 
should  be    reversed. 

1.  It  is  said,  that  although  the  conversation  between  the 
juror  Leonard,  and  the  deputy  sheriff  Jewell,  is  sufficiently 
explained,  such  is  not  the  case,  in  relation  to  the  conver- 
sation in  which  the  juror  Halbrooks  was  engaged;  that 
the  affiants,  Williams  and  Jones,  did  not  know  the  person 
with  whom  Halbrooks  was  seen  conversing,  and,  therefore, 
we  do  not  know  that  the  conversation  explained  by  the 
affidavits  of  Goodman  and  Halbrooks,  was  the  same  con- 
versation mentioned  in  the  affidavits  of  Williams  and 
Jones.  This  objection  to  the  explanation  of  that  conversa- 
tion, is  untenable,  Halbrooks  swears  he  spoke  to  no  one 
except  Goodman,  and  as  he  was  seen  to  converse  only 
one  time,  the  conclusion  is  irresistible,  that  the  conversation 
mentioned  by  Williams  and  Jones,  is  the  one  explained  by 
the  affidavits  of  Halbrooks  and  Goodman.  And  we  think 
the  explanation  of  the  conversation  of  both  the  jurors, 
Leonard  and  Halbrooks,  establishes  that  it  was  impossible 
for  the  defendant's  case  to  have  been  prejudiced  thereby. 
The  conversations  were  in  the  presence  of  the  court,  and 
consisted  of  a  very  few  words,  upon  matters  of  necessary 
business,  which  had  no  relation  whatever  to  the  prisoners 
case.  And  although  it  was  improper,  and  should  have 
been  punished  by  the  court,  yet  we  do  not  think  it  was 
o^  such  a  character,  as  to  affect  the  verdict.  A  separation 
of  the  jury,  or  a  conversation  unexplained,  we  have  held 
a  good  cause  for  a  new  trial,  because  in  such  case,  we 
cannot  know  that  the  juror  thus  separating  himself,  or 
bus  conversing,  was  not  tampered  with.  But  on  the  other 
hand,  it  is  the  settled  law  of  this  court,  that  such  separa- 
tion, or  conversatioi^  may  be  explained ;  and  although  the 
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juror  may  and  ought  to  be  punished,  yet  when  it  is  satis- 
iactorily  shown,  that  he  was  not  tampered  with,  and  that^ 
no  influence  unfavorable  to  the  prisoner,  could  by  possi- 
bility have  existed;  it  is  no  cause  for  a  new  trial. 

2.  No  sufficient  ground  for  a  new  trial  is  laid  in  the 
affidavits  of  Daniel  McCuUom  and  the  prisoner. 

McCuUom's  affidavit  only  goes  to  impeach  the  testimony 
of  William  H.  Spain.  Spain  stated  before  the  jury  that 
the  defendant  told  him,  that  he  had  knocked  the  deceased 
down  with  a  stick  of  timber.  McGullom  says  Spain  made 
no  such  statement  before  the  grand  jury,  but,  on  the  con- 
trary, left  the  impression  that  the  blow  was  given  with 
a  brick  or  rock. 

This  witness  Spain  is  th^  cousin  of  the  prisoner — ^is  the 
man  who  had  quarreled  with  the  deceased  the  day  he 
received  his  mortal  blow — ^whose  quarrel  the  defendant 
espoused,  and  sought  to  excite  and  aggravate,  and  to 
whom  the  defendant's  communication  were  made  in  the 
confidence  of  his  secrecy  and  fidelity  to  him.  If  such  a 
witness  was  less  full  and  explicit  in  his  statements  before 
the  grand  jury,  than  he  was  compelled,  by  a  searching 
examination  on  the  trial. of  the  cause  to  be,  it  is  not  at  ail 
wonderful.  Such  discrepancy,  in  the  evidence  of  a  reluc- 
tant witness's  statements,  is  hot  calculated  to  affect  his 
credit.  Besides  the  defendant  could  have  examined 
McCullom  to  this  point  on  the  trial,  had  he  chosen.  He 
does  not  state  in  his  affidavit,  that  he  was  surprised  by  any 
thing  Spain  testified  on  the  trial;  nor  does  he  pretend 
that  he  could  not  have  had  the  benefit  of  McCuUom's 
evidence. 

3.  The  statement  in  the  defendant's  affidavit,  that  he 
was  surprised  by  the  evidence  of  Jesse  Taylor,  is  iully 
rebutted  and  disproved  by  Taylor's  affidavit.    If  Taylor 
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made  the  same  statements  before  the  committing  magis- 
trate,  in  the  presence  of  the  prisoner,  that  he  had  made  on 
the  trial,  it  is  impossible  that  the  defendant  could  be  sur- 
prised thereby ;  and  this  Taylor  swears  he  did. 

4.  The  defendant  swears  that  he  was  surprised  by  the 
proof  of  his  threats  made  to  Manly,  while  they  were  play- 
ing cards,  and  that  such  threats  as  the  ones  proved  by 
Manly,  were  never  made  by  him,  and  he  feels  certain  that 
he  can  procure  testimony  to  show,  that  he  and  said  Manly 
were  at  no  time  during  the  evening  of  the  day  on  which 
Willis  received  his  wound  in  the  town  of  Independence, 
together  alone   in  any  grocery  playing  cards. 

This  affidavit,  to  be  sure,  denies  the  truth  of  Manly's 
evidence,  and  states  that  the  prisoner  was  surprised 
thereby;  but  he  does  not  show  that  he  can  prove  the 
Statement  false,  nor  does  he  produce  the  affidavit  of  any 
witness  contradicting  the  statement  of  Manly.  This  it 
would  be  idcumbent  on  him  to  do,  in  order  to  lay  a 
ground  for  a  new  trial.  If  the  unsupported  affidavit  of 
a  prisoner,  that  the  evidence  of  a  material  witness  was 
false,  that  he  was  surprised  thereby,  and  that  he  felt 
certain  he  could  prove  it  false  upon  another  trial,  were 
held  sufficient  to  obtain  a  new  trial,  it  is  manifest  no 
verdict  against  a  criminal  could  stand.  There  is  no 
defendant,  in  the  circumstances  of  this  prisoner,  who 
would  scruple  to  make  the  necessary  affidavit. 

5.  It  is  insisted  that  there  is  no  evidence  in  this  record, 
that  the  deceased  man  died  in  Henderson  county;  and 
that  it  is  indispensable  in  order  to  give  the  court,  trying 
the  prisoner,  jurisdiction  of  the  cause,  to  show  that  the 
death  took  place  in  the  county  where  the  indictment  was 
found. 
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At  common  law,  the  party  committing  a  criminal  offence 
must  be  indicted  in  the  county  where  the  offence  was 
committed.  But  in  the  case  of  homicide,  if  the  woimd  was 
given  in  one  county  and  the  death  happened  in  another, 
it  was  said  by  some  that  the  party  was  not  indictable  at 
all,  because  the  offence  was  not  complete  in  either  county, 
and  the  jury  could  enquire  of  what  happened  only  in 
their  own  county.  1  Hawk.  P.  C.  94,  1  East  36 1 .  But 
the  common  opinion  was  that  he  might  be  indicted  where 
the  stroke  was  given,  for  that  alone  is  the  act  of  the  party, 
and  the  death  is  but  a  consequence ;  1  East  361.  The 
doubt  then  raised  upon  this  subject,  produced  the  statute, 
2  and  3  Edw.  6  ch.  24,  which  provided  that  in  such  case, 
the  party  might  be  tried  in  the  county  where  the  death 
happened.  This  statute  the  Supreme  Court  of  North  Car- 
olina, decided  in  OrreWs  case,  (1  Dev.  L.  R.)  was  in 
force  in  that  State,  and  therefore  until  the  passage  of 
our  act  of  1809,  ch.  126,  sec.  1,  a  party  guilty  of  homi- 
cide, was  indictable  in  the  county  where  the  death 
happened.  But  tha^t  act  provides  that  '4n  all  criminal 
cases  the  trial  shall  be  had  in  the  county  in  which  the 
offence  may  have  been  committed,  *  *  *  subject  to 
a  change  of  venue  according  to  the  provisions  of  the 
law.^  It  is  insisted  by  the  counsel  for  the  prisoner,  that 
the  act  of  1809,  does  not  repeal  the  statute,  2  and  3  Ed.  6, 
but  is  only  declaratory  of  the  law  as  enacted  by  that 
statute.  We  think  this  construction  erroneous.  For 
although  at  common  law,  it  was  said  the  offence  was 
not  complete  until  the  death,  yet  it  would  be  doing 
violence  to  langua^^e  to  say,  that  the  offence  was  com- 
mitted in  the  county  where  the  death  happened,  although 
the  stroke  were  given  in  another  county.  Therefore,  when 
the  act  of  1609   prescribes,  that  the  trial  shall  be  had 
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in  the  oonnty  where  the  offence  was  committed,  the 
intention  of  the  Legislature  was,  not  to  declare  the  law 
as  enacted  in  2  and  3  Ed.  6  ch.  24,  but  to  alter  the  law, 
and  establish  a  different  rule.  But  it  is  insisted,  that  this 
construction,  only  restores  the  common  law  rule,  and 
involves  the  subject  before  us  in  all  the  uncertainty  that 
existed  before  the  statute  of  Ed.  6 ;  and  as  a  consequenccv 
if  the  stroke  be  given  in  one  county  and  the  death  hap- 
pen in  another,  the  party  can  be  indicted  in  neither. 
We  do  not  think  these  consequences  follow.  In  the  first 
place  the  statute  of  Ed.  6,  was  enacted  to  remove  all 
doubt  upon  the  subject,  because  different  opinions,  grow* 
ing  out  of  the  refinements  of  that  period  of  the  common 
law,  had  been  expressed.  We  find  no  decision  in  which 
it  had  been  held  that  the  murderer,  in  such  case,  could 
be  indicted  in  neither  county.  On  the  contrary,  East 
says,  the  common  opinion  was,  that  he  might  be  indicted 
where  the  stroke  was  given.  That  alone,  is  the  act  of 
the  party.  He  commits  this  act,  and  the  death  is  only  a 
consequence.  Therefore,  when  the  Legislature  enact  that 
the  party  shall  be  tried  in  the  county  where  the  offence 
may  have  been  committed,  they  intended  where  the 
active  agency  of  the  perpetrator  was  employed.  And 
this  law  is  only  in  accordance  with  the  constitution, 
which  declares  that  he  shall  have  **  a  speedy  public  trial, 
by  an  impartial  jury  of  the  county  or  district  in  which 
the  crime  shall  have  been  committed.^  Art.  1,  sec.  9. 
These  provisions  of  the  constitution,  and  of  the  act  of 
1809,  were  intended  to  secure  the  right  of  trial  with  cer- 
tainty, in  the  neighborhood  of  the  witnesses,  so  that  they 
might  be  easily  procured,  and  thus  secure  the  defendant 
a  fair  trial.  We  think,  therefore,  that  this  trial  was 
properly  had  in  the  county  of  Henderson,  where  the  fatal 
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Stroke  was  given.  The  indictment  alleges  that  the  blow, 
and  also  the  death,  occured  in  Henderson  county.  The 
proof  is,  that  the  stroke  was  given  on  the  night  of  the 
5th  of  February,  at  Independence,  in  Henderson  county, 
and  that  the  deceased  was  taken  to  the  house  of  Jo. 
White,  where  he  remained  until  morning,  and  that  he 
died  on  the  9th  of  the  month.  There  is  no  positive  proof 
of  the  place  of  his  death ;  but  it  is  not  proved  that  he 
was  removed  from  the  house  of  White ;  and  from  the 
nature  of  the  wound,  and  the  short  time  he  survived,  it 
may  well  be  inferred  that  be  died  in  Henderson  icounty. 
More  especially  may  this  be  done  in  a  case  where  the 
proof  is  clear  that  the  stroke  was  given  in  that  county, 
which,  thereby,  became  the  county  having  jurisdiction  of 
the  offence. 

6.  It  is  next  insisted,  that  his  Honor  the  Circuit  Judge 
erred  in  his  charge  to  the  jury; 

We  have  only  a  single  paragraph  of  the  instruction 
which  was  given  to  the  jury,  presented  to  us  in  this 
record.  The  bill  of  exceptions  states,  that  the  charge  of 
his  Honor,  was  excepted  to  in  the  part  only  here  certified. 
The  exception  here  taken,  is  to  the  construction  the 
court  put  upon  the  second  and  third  sections  of  the  act 
of  1829,  ch.  28,  commonly  called  the  Penitentiary  Act. 
The  second  section  defines  murder  to  be,  "the  killing  a 
reasonable  creature  in  being,  and  under  the  peace  of  the 
State,  with  malice  aforethought,  either  express  or  implied." 
The  third  section  provides  that  **  all  murder  that  shall  be 
perpetrated  by  means  of  poison,  lying  in  wait,  or  by  any 
other  kind  of  wilful,  deliberate,  malicious  and  premedi- 
tated killing,  or  which  shall  be  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate  any  rape,  robbery, 
burglary,  or  larceny,  shall  be  deemed  murder  in  the  first 
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degree ;  and  all  other  kinds  of  murder,  shall  be  deemed 
murder  in  the  second  degree." 

It  is  insisted  for  the  prisoner,  that  although  the  fact 
of  murder  "  by  poison  or  lying  in  wait,"  shall  be  estab* 
lished,  it  will  not  be  murder  in  the  first  degree  under 
the  statute,  unless  it  also  be  made  to  appear,  that  the 
act  was  done  wilfully,  deliberately,  maliciously  and  pre- 
meditatedly ;  that  the  words  **  by  means  of  poison,  Ijdng 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  mali- 
cious and  premeditated  killing,"  are  to  be  construed  as 
though  the  Legislature  had  said,  '^If  any  person  shall, 
by  lying  in  wait,  wilfully,  deliberately,  maliciously,  and 
premeditatedly  kill  another,  it  shall  be  murder  in  the  first 
degree.  The  argument  is,  that  the  State  must  establish 
the  wilful,  deliberate,  malicious  and  premeditated  char- 
acter of  the  act,  independent  of,  and  as  though  the  lying 
in  wait  did  not  exist  in  the  case*  This,  we  think,  would 
be  an  erroneous  construction  of  the  act.  For  if  the 
construction  contended  for  were  correct,  the  lying  in 
wait  would  contribute  nothing  towards  the  establishment 
of  the  guilt  of  the  party,  except  as  a  fact  going  to  show 
the  wilful  and  deliberate  nature  of  the  act ;  but  it  would 
be  a  fact  which  might  be  weakened,  and  its  influence 
done  away  by  other  evidence.  Such  is  not  the  meaning 
of  the  statute.  The  sum  of  the  statute  is  this :  In  cases 
of  murder  by  ordinary  means,  the  circumstances  of  the 
transaction  must  show,  that  it  was  done  wilfully,  delibe- 
rately, maliciously  and  premeditatedly,  or  it  is  not  murder 
in  the  first  degree ;  but  if  murder  be  perpetrated  by  poison, 
or  lying  in  wait,  it  shall  be  murder  in  the  first  degree. 
The  fact  of  lying  in  wait,  shall  of  itself,  be  evidence  of 
a  wilful,  deliberate  malicious  and  premeditated  purpose. 
If  it  be  proved  that   the  killing  was  of  such  character. 
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that  under  ordinary  circumstances  it  would  have  been 
murder  at  common  law,  and  the  fact  of  lying  in  wait 
exist,  that  fact  will  make  it  a  case  of  murder  in  the  first 
degree,  under  the  statjute.  Where  a  lying  in  wait  is 
established,  all  proof  as  to  "  intention^  or  ^  wilfulness^'  is 
irrelevant,  if  the  stroke  be  given  under  circumstances 
that  would  make  it  murder  at  common  law.  If  a  party 
strike  with  a  deadly  weapon,  without  provocation,  intend- 
ing to  inflict  the  stroke,  as  a  matter  of  law,  which  he 
cannot  dispute,  he  shall  be  held  to  intend  the  conse- 
quences ;  and  if  death  ensue,  it  is  murder.  And  in  such 
cases,  if  a  lying  in  wait  exist,  it  is  murder  in  the  first 
degree.  We  think  therefore.  His  Honor  has  given,  in  his 
cbarge  to  the  jury,  substantially  a  correct  construction 
of  this  statute. 

7.  Finally,  it  is  insisted,  there  is  no  evidence  of  lying 
in  wait,  in  this  case ;  or  of  other  wilful,  deliberate,  mali- 
cious and  premeditated  killing,  and  therefore  it  is  only 
murder  in  the  second  degree. 

We  are  of  opinion  the  jury  were  well  warranted,  by 
the  evidence  in  the  cause,  in  coming  to  the  conclusion 
announced  in  their  verdict 

Without  recapitulating  the  evidence  already  set  out  in 
this  opinion,  it  is  sufficient  to  say,  that  the  proof  shows 
a  constant  state  of  malignant  feeling  on  the  part  of  the 
prisoner,  towards  the  deceased,  during  the  entire  after- 
noon, and  evening  of  the  day  of  the  murder.  The  quarrel 
between  Spain  and  Willis,  occurred  between  twelve  and 
two  o'clock.  Not  to  mention  the  statement  of  Manly,  as 
to  the  threat  then  uttered  at  the  card-table ;  the  concur- 
ring testimony  of  many  witnesses  proves,  that  this  quarrel 
awakened  in  the  prisoner  the  most  hostile  feelings  towards 
the  deceased.    He  immediately  armed  himself  with  the 
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steelyard  pea,  a  most  deadly  instroment ;  and  with  this 
weapon  he  went  near  the  angry  man,  intending,  as  he 
said  afterward,  to  ose  it  against  Willis,  if  a  fight  had 
ensued.  Bat  the  parties  did  not  fight,  and  he  was  then 
disappointed  of  the  opportunity  to  fulfil  his  cherished 
purpose.  Soon,  however,  he  stimulates  his  consin  to 
renew  the  quarrel,  and  bring  on  a  difficulty.  This  he 
did  several  times  in  the  day,  promising  to  take  it  off 
his  hands,  and  showing  him  a  stick  and  rocks,  with 
which  he  was  armed,  and  with  which  he  said  he  intended 
to  beat  the  deceased.  About  dark,  he  succeeded  in 
bringing  the  parties  to  renew  the  .  quarrel ;  and  while 
they  were  thus  engaged,  he  was  near,  armed  wi^i  a 
stick  and  rocks,  and  as  he  walked  around  the  crowd  he 
slipped  a  rock  into  the  hand  of  Pope.  No  fight  occured 
at  this  time,  the  parties  being  separated  by  others. 
Ailer  this  quarrel  had  subsided,  he  told  his  cousin  **  to 
let  him  alone,  that  he  would  fix  him  directly.''  From 
this  time,  which  was  soon  after  dark,  we  hear  nothing 
of  the  prisoner,  until  the  fatal  blow  was  struck.  And 
this  was  done  when  all  was  quiet,  when  there  were  no 
angry  words  between  any  of  the  parties,  when  the 
deceased  and  the  balance  of  the  company  were  about  to 
separate  for  the  night :  in  the  darkness  and  unseen  by  any 
one,  the  prisoner  came  behind  the  deceased,  and  with  a 
pieee  of  timber  four  or  five  feet  long,  and  as  large  as 
a  stake  or  small  fence-rail,  with  both  hands,  he  struck 
the  deceased  a  blow  on  the  top  of  the  head,  shivering  the 
scull  and  causing  death.  Any  commentary  to  show  that 
this  is  a  C€tse  of  wilful,  deliberate,  malicious  and  pre- 
meditated killing,  would  be  wholly  superfluous.  Such 
clear  and  unquestionable  evidence,  of  a  deliberate  purpose 
to  kill,  rarely  exists.    We  think,  also,  that  the  jury  might 
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have  been  warranted  in  finding,  that  there  was  a  lying 
in  wait  But  this  was  not  necessary  in  order  to  justify 
their  verdict. 

Upon  the  whole  we  see  no  error  in  the  record,  and 
affirm  the  judgment 
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DrnnkenneflB  works  no  mitigation  of  the  grade  of  guilt  of  any  one  who  hss 
coipmitted  a  criminal  offence;  yet  in  a  case  where  under  the  act  of  1829, 
ch.  23,  sec.  3,  there  must  be  a  deliberate  and  premeditated  killing  to  con- 
stitute murder  in  the  first  degree,  proof  of  drunkenness  is  admissible, 
because  it  may  show  tliat  the  party  accused  was  incapable,  by  reason  of 
the  state  of  his  mind,  of  forming  a  deliberate  and  premeditated  design  to 
take  life.  As  between  the  offences  of  murder  in  the  second  degree  and 
manslanghter,   the  drunkenness  of  the   ofiender  can  form  no  legitimate 

(  subject  of  inquiry;  the  killing  being  yoluntary,  the  offence  is  necessarily 
murder  in  the  second  degree,  unless  the  provocation  were  such  as  to  reduce 
the  offence  to  manslaughter. 

This  is  an  indictment  agednst  Pirtle,  in  the  Circuit  Court 
of  Madison  county  for  the  commission  of  murder  in  the  first 
degree  by  stabbing.  The  defendant  was  tried  by  a  jury 
and  under  the  charge  of  the  presiding  Judge  (Read)  he 
was  found  guilty,  and  judgment  rendered  against  him. 
He  appealed, 

M.  Brown  and  ToUen^  for  the  plaintiff  in  error. 

Attorney  General^  for  the  State. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

The  prisoner  was  convicted  of  the  crime  of  murder 
in  the  second  degree,  at  the  August  term,  1848,  of  the 
Circuit  Court  of  Madison  \  upon  the  trial  it  was  proved 
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that  he  was  intoxicated,  from  the  use  of  ardent  spirits,  at 
the  time  he  committed  the  offence,  and  in  relation  thereto 
the  judge  charged  the  jury,  **  that  the  fact  of  such  drunk- 
enness could  not  be  taken  into  consideration  by  them, 
unlei^  the  defendant  was  so  far  gone,  as  not  to  be  con- 
scious of  what  he  was  doing,  and  did  not  know  right 
from  wrong.*^  Out  of  this  charge  arises  the  point  to  be 
considered  by  the  court  in  this  case,  and  that  is,  how  far 
drunkenness,  in  law,  is  a  mitigation  or  excuse  for  the 
conunission  of  offences. 

This  is  no  new  question,  presented  for  the  first  time  for 
consideration,  but  one  of  the  earliest  consideration  in  the 
law  of  offences;  one  which  has  been  again  and  again 
adjudicated  by  the  courts  of  Great  Britain,  and  the  United 
States,  and,  as  we  apprehend,  with  a  consistent  uniformity 
rarely  to  be  met  with  in  questions  of  alike  interest  and 
importance.  Upon  the  subject  we  have  nothing  to  dis- 
cover, no  new  principle  to  lay  dowil,  no  philosophical 
investigation  to  enter  into,  in  relation  to  mental  sanity 
or  insanity,  but  only  to  ascertain  how  the  law  upon  this 
subject  has  been  heretofore  adjudged,  and  so  to  adjudge 
it  ourselves.  Lord  Hale  in  his  history  of  the  pleas  of 
the  Grown,  page  32,  says:  ''The  third  sort  of  madness  is 
that  which  is  dementia  affectata^  namely,  drunkenness. 
This  vice  doth  deprive  a  man  of  his  reason,  and  puts 
many  men  into  a  perfect  but  temporary  phrenzy;  but  by 
the  laws  of  England,  such  a  person  shall  have  no  privi- 
lege by  his  voluntarily  contracted  madness,  but  shall  have 
the  same  judgment  as  if  he  were  in  his  right  senses.* 
In  the  case  of  Reniger  vs.  Fogosa^  Plow.  19,  it  was  laid 
dovoi  as  a  rule,  ''that  if  a  person  that  is  drunk  kills 
another,  this  shall  be  felony  and  he  shall  be  hanged  for  it ; 
and  yet  he  did  it  through  ignorance ;  for  when  he  was 
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drunk  he  had  no  understanding  or  memory,  but  inasmuch 
as  that  ignorance  was  occasioned  by  his  own  act  and 
folly  and  he  might  have  avoided  it,  he  shall  not  be  privi- 
leged thereby.''  Lord  Coke  in  his  first  Institute,  247, 
says:  ''As  for  a  drunkard  he  is  voluntarius  daemon,  he 
hath  no  privilege  thereby;  but  what  hurt  or  ill  soever 
he  doth,  his  drunkenness  doth  aggrevate  it.**  In  Beverly's 
case,  4th  Rep.,  it  was  held  '^that  although  he  who  is  drunk, 
is  for  the  time  rum  compos  mentis^  yet  his  drunkenness 
doth  not  mitigate  his  act  or  ofience,  nor  turn  to  his  avail." 
Hawkins  in  his  pleas  of  the  Crown,  B.  1,  ch.  1,  sec.  6, 
says :  "  He  who  is  guilty  of  any  crime  whatever,  through 
his  voluntary  drunkenness,  shall  be  punished  for  it  as  much 
as  if  he  had  been  sober."  Blackstone  in  the  4th  Book  of 
his  Commentaries,  26,  says :  *'As  to  artificial  voluntarily 
contracted  madness,  by  drunkenness  or  intoxication,  which 
deprives  men  of  their  reason,  and  puts' them  into  a  tempo- 
rary phrenzy,  our  law  looks  upon  this  as  an  aggravation 
of  the  ofience,  rather  than  an  excuse  for  any  criminal 
behaviour.  The  law  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  excuse  it  is,  though 
real,  will  not  sufier  any  man  thus  to  privilege  one  crime 
by  another."    So  Russell,  in  his  Treatise  on  Crimes,  vol.  1, 

page  7,  says:  "With  respect  to  a  person  nan  compos 
mentis  from  drunkenness,  a    species  of  madness    which 

has  beefi  termed  dementia  affectata,  it  is  a  settled  rule, 
that  if  the  drunkenness  be  voluntary,  it  cannot  excuse  a 
man  from  the  commission  of  any  crime,  but  on  the  con- 
trary must  be  considered  as  an  aggravation  of  whatever 
he  does  amiss."  In  the  case  of  Comwell  vs.  The  State  of 
Tennessee,  Mar.  and'  Yer.  147,  149,  the  able  judge  who 
delivered  the  opinion  of  the  court,  in  speaking  upon  this 

subject, ' uses  the  following  very  emphatic  language:    "A 
48. — VOL.  IX. 


\ 
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contrary  doctrine  ought  to  be  frowned  out  oif  circnlatkmt 
if  it  has  obtained  it,    by  every  friend  to  virtue,  peace, 
quietness   and  good   government.    All   civilized  govern- 
ments most  punish  the  culprit  who  relies  on  so  untenable 
a  defence ;  and  in  doing  so  they  preach  a  louder  lesson  of 
nuHrality,  to   all  those  who  are  addicted  to    intoxication, 
and  to  parents,  and  to  guardians,  and  to  youth,  and  to 
society,  than    comes  in  the  cold   abstract  from  pulpits." 
To  the  justice  and  correctness  of  these  remarks,  all  who 
have  had  experience  in  the  annals  of  crime  can   bear 
testimony.    It  is  only  at  the  present   term  of  the   court 
that  we  have    seen  it  proven,  that  an  offender,  a  short 
time  before  the  perpetration^of  a  horrid  murder,  enquired 
of  a  grocery-keeper,  what  kind  of  liquor  would  make 
him  drunk   soonest,  and  swallowed  thereupon  a  bumper 
of  brandy.    We   have  had  three  cases  of  murder,   and 
one  of  an  assault'  with  intent  to   murder,  before  us  at 
this  term  of  the  court,  in  every  one  of  which  there  were 
convictions  in  the  Circuit  Court  and  affirmances  in  this; 
every  one  of  which  is  of  aggravated  character,   and  in 
every  one  of  which  the  perpetrator  at   the  time  of  the 
commission  of   the  offence    was  laboring  under  dementia 
affectata^  drunkenness ;  an  awful  illustration  of  the  neces- 
sity of  holding  to  the  law,  as  it  has  been  adjudged  upon 
this  subject.    There  is,  in  our  judgment,  no  conflict  of 
authority  upon  this  point  of  law ;  every  case  which  may 
have  such  appearance  being  a  case  of  exception  in  the 
application  of  the  rule,  or  a  case  of  no   authority  upon 
the  subject.    Lord  Hale  in    his  work  before  referred  to, 
part    1,  ch.  4,  says:   ^If  by  means  of  drunkenness,    an 
habitual  or   fixed  madness  be  caused,    that  will  excuse, 
though  it  be  contracted  by  the  vice  and  will  of  the  party; 
for   this  habitual  or   fixed  phrenzy  puts  a  man  in  the 
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same  condition,  as  if  it  were  contracted  at  first  involon- 
tarily/'  And  it  was  to  this  principle  the  Circuit  Judge 
was  alluding  when  he  charged  the  jury  in  the  present 
case,  that  the  drunkenness  of  the  prisoner  could  not  be 
taken  by  them  into  consideration,  unless  he  were  so  far 
gone  as  to  be  unconscious  of  what  he  was  doing  and 
did  not  know  right  from  wrong ;  in  sajring  which  he  put 
the  case  most  favorable  for  the  prisoner,  for  a  man  may 
be  so  intoxicated  as  to  be  unconscious  of  what  he  is 
doing,  and  not  to  know  right  from  wrong;  and  yet  not 
have  contracted  an  habitual  and  fixed  phrenzy,  the  result 
of  intemperance,  of  which  Lord  Hale  is  speaking  above. 
The  case  of  Rex  vs.  Grindly^  decided  at  Worcester,  Sum. 
Ass.,  1819,  by  Holroyd  J.,  i^ot  reported,  but  referred  to 
by  Russell  in  his  work  upon  crimes,  page  8,  and  now 
insisted  upon  by  the  prisoner  as  putting  the  Circuit 
Judge  in  *the  wrong  in  his  charge  to  the  jury,  and 
holding  diderent  principles  upon  this  subject,  is  expressly 
overruled  by  Park  and  Littledale  judges,  in  the  case  of 
Rex  vs.  Carroll^  7  C.  and  P.  145;  and  if  it  were  not,  it 
is  an  anomalous  case;  and  perhaps  was  not  intended  or 
considered  by  Holroyd,  to  be  in  conflict  with  principles 
so  well  and  so  long  settled.  The  case  as  stated  by 
Russell,  holds  that  ^  though  voluntary  drunkenness  cannot 
excuse  from  the  commission  of  crime,  yet  when  upon  a 
charge  of  murder,  the  material  question  is  whether  an 
act  was  premeditated,  or  done  only  with  sudden  heat 
and  impulse,  the  fact  of  the  party  being  intoxicated  is 
a  circumstance  proper  to  be  taken  into  consideration.'' 
Now,  in  relation  to  this  principle  as  thus  laid  down,  it 
may  be  observed  that  cases  may  arise  even  of  murder 
at  common  law  in  which  it  would  be  proper  to  receive 
such    proof  as   explanatory  of  intention.     To  constitute 
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I  morder  at  common  law,  the  killing  must  have  been  done 
with  malice  aforethought;  the  existence  of  this    malice^ 
necessarily  implies    the  absence  of  all  circumstances  of 
justification,  excuse  or  mitigation  arising  from  adequate 
provocation;  and  this  malice  is  either  express  or  implied; 
express   when  it  has    been  perpetrated  by  poison,  lying 
in  wait,  or  other   deliberate    and  premeditated  manner, 
implied  from    the   nature  of  the  weapon,   the  violence 
of  the  assault,  and  the  inadequacy  of  the  provocation.    lit 
may  become  important  in  a  case  to  know*  whether  poison 
which   has  been   imbibed,  was  administered   knowingly 
and  designedly,  or  accidentally ;  and  if  it  be  wilful,  which 
it  is  in  the  case  of  the  administratoin  of  a  medicine,  there 
being  two  on  the  table,  one«i  poison,  the  other  not,  and 
the  poison  be  administered,  is  not  the  fact  that  the  person 
who  administered  it,  was   drunk  at  the   time,  legitimate 
proof  for  the  purpose  of  showing,  that  it  was  a  mistake 
which  a  drunken  man  might  make,  though  a  sober  one 
would  not  7    This  would  be  not  to  protect  him  from  the 
punishment  for  his  crime,   but  to  show  that  he  had  not 
given  the  poison*  premeditatedly,  and  therefore  was  guilty 
of  no  crime.    So  if  the  question  be  whether  the  killing 
is  murder  or  manslaughter,  the  defence  being  adequate 
proviocation,   and  it  be    doubtful  ^whether  the  blow  be 
struck  upon  the  provocation  or  upon  an   old  grudge,  it 
seems  to  us  proof  that  the  prisoner  was  drunk  when  he 
struck  the  blow  is  legitimate,  not  to  mitigate  the  ofience, 
but  in  explanation  of  the  intent,  that  is  whether  the  blow 
was  struck  upon  the  provocation,  or  upon  the  old  grudge ; 
for  the  law  only  mitigates  the  ofience  to  manslaughter, 
upon  adequate  provocation,  out  of  compassion  to  human 
frailty;  and   therefore,   though  there  be  adequate  cause 
for  such  mitigation,  yet  if  in  point  of  fact,   one  avail 
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himself  of  it  to  appease  an  old  grudge,  it  is  murder,  and 
not   manslaughter;  and  in  all  such    cases   the    ^estion 
necessarily  is,  vrhether  the  blow    was  stricken  premedi- 
tatedly,  or  upon  the   sudden  heat  and  impulse  produced 
by  the  provocation,  and  the   fact    of  the  self-possession 
of   the  perpetrator  of  the  crime,  is   very  material  in  a 
conflict  of  proof  upon  the  subject.    If  this  be  the   extent 
of  the  opinion  of  Holroyd  in  the  case  of  Rex  vs.  Grindly^ 
we  are  not  prepared  to  hold  that  it  is  not  law.]    But  if  it 
be  understood  to  hold  that  a  killiDg  may  be  mitigated  from 
murder  to  manslaughter  in  consequence  of  the  drunken- 
ness of  the  perpetrator,  thereby   making    that  adequate 
provocation,  in  the  case  of  a  drunken  man,  which  could 
not  be  so  in  the  case  of  a  sober  one,  we  are  prepared  to 
hold  with  Park  and  Littledale,  that  it  is  not  law.    The 
case  of  Swan  vs.  The  State,  4  Hump.  136,  has  also  been 
relied  upon  as   containing  doctrine    adverse  to   that   as 
above  stated  upon  the  subject  of  drunkenness  as  a  defence 
in  criminal  cases.    This  is  not  so.    That  case  expressly 
recognizes  the  correctness  of  the  proposition  upon    this 
subject  as  laid  down  in  this  opinion,  with  an  exception 
which  necessarily  exists  under  our  statute  classing  mur- 
der   into  two  degrees.      The  judge  who    delivered    the 
opinion    in  that  case,   says:    "The  court  was    asked  to 
charge  as  a  matter  of  law,  that  drunkenness  would  reduce 
the  crime  of  murder  in  the  first  degree,  to  that  of  murder 
in    the  second    degree.      The    court   in    reply,  said  that 
drunkenness  is  no  excuse  or  justification  for  any  crime. 
The  legal  correctness  of  the  general  statement  of  the 
court   is  abundantly  sustained  by  a  long  and  unshaken 
series    of    authorities    in     ancient    and     modem    times, 

and    by    none    more    strongly    and   fully    than    by   this 
court,  in  the  case  referred  to  in  Martin's  and  Yerger's 
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Reports,  Whatever  ethical  philosophy  may  make  of  the 
matter;  such  probably  for  stern  reasons  of  policy  and 
necessity  will  ever  remain  the  doctrine  of  criminal  courts. 

But  although  drunkenness,  in  point  of  law,  constitutes 
no  excuse  or  justification  for  crime,  still,  when  the  nature 
and  essence  of  a  crime  is  made  to  depend  by  law,  upon 
the  peculiar  state  and  condition  of  the  criminal's  mind  at 
the  time,  and  with  reference  to  the  act  done,  drunkenness, 
as  a  matter  of  fact  afiecting  such  state  and  condition  of 
the  mind,  is  a  proper  subject  for  consideration  and  inquiry 
by  the  jury. 

The  question  in  such  case  is,  what  is  the  mental  status  ? 
Is  it  one  of  self  possession  favorable  to  the  formation  of 
a  fixed  purpose,  by  -deliberation  and  premeditation,  or  did 
the  act  spring  from  existing  passion  excited  by  inadequate 
provocation,  acting  it  may  be  on  a  peculiar  temperament, 
or  upon  one  already  excited  by  ardent  spirits.  In  such 
case  it  matters  not  that  the  provocation  was  inadequate, 
or  the  spirits  voluntarily  drank ;  the  question  is,  did  the 
act  proceed  from  sudden  passion  or  from  deliberation  or 
premeditation.  What  was  the  mental  status  at  the  time 
of  the  act,  and  with  reference  to  the  act?  To  regard 
the  fact  of  intoxication  as  meriting  consideration  in  such 
a  case,  is  not  to  hold  that  drunkenness  will  excuse  crime, 
but  to  inquire  whether  the  very  crime  which  the  law 
defines  and  punishes,  has  been  in  point  of  fact  committed. 

If  the  mental  status  required  by  law  to  constitute  crime 
be  one  of  deliberation  and  premeditation,  and  drunkenness 
or  other  cause  excludes  the  existence  of  such  mental  state, 
then  the  crime  is  not  excused  by  drunkenness  or  such  other 
cause,  but  has  not  in  fact  been  committed." 

This  reasoning  is  alone  applicable  to  cases  of  murder 
under  our  act  of  1829,  chap.  23,  which  provides  ^*that  all 


APIUL  TERIVI,  1849.  671 

[Piitl*  M.  The  Steta.] 

murder  committed  by  means  of  poison,  lying  in  wait, 
or  any  other  kind  of  wilful,  deliberate,  malicious  and  pre^ 
meditated  killing,  or  which  shall  be  committed  in  the  per- 
petration, or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary,  or  larceny,  shall  be  deemed  murder  in  the  first 
degree,  and  all  other  kinds  of  murder  shall  be  deemed  murder 
in  the  second  degree.*^  Now  this  is  drawing  a  distinction 
unknown  to  the  common  law,  solely  with  a  view  to  the  pun- 
ishment ;  murder  in  the  first  degree  being  punishable  with 
death,  and  murder  in  the  second  degree  by  confinement  in  the 
penitentiary.  In  order  to  inflict  the  punishment  of  death, 
the  murder  must  have  been  committed  wilfully,  deliber- 
ately, maliciously  and  premeditatedly;  this  state  of  mind 
is  conclusively  proven  when  the  death  has  been  inflicted 
by  poison,  or  by  lying  in  wait  for  that  purpose;  but  if 
neither  of  these  concomitants  attend  the  killing,  then 
the  state  of  mind  necessary  to  constitute  murder  in  the 
first  degree,  by  the  wilfulness,  the  deliberation,  the  mali- 
ciousness, the  premeditation,  if  it  exist,  must  be  otherwise 
proven ;  and  if  it  appear  that  there  was  sudden  provocation, 
though  not  of  such  a  character  as  at  common  law  to 
mitigate  the  ofience  to  manslaughter,  and  the  killing  there- 
upon takes  place  by  sudden  heat  and  passion,  and  without 
deliberation  and  premeditation,  although  the  common  law 
would  presume  malice,  yet  it  is  under  the  statute  murder 
in  the  second  degree,  and  not  to  be  punished  by  death. 
Then  it  will  frequently  happen  necessarily,  when  the  kill- 
ing is  of  such  a  character  as  the  common  law  designateis 
as  murder,  and  it  has  not  been  perpetrated  by  means  of 
poison,  or  by  lying  in  wait,  that  it  will  be  a  vexed  {question 
whether  the  killing  has  been  the  result  of  sudden  passion, 
produced  by  a  cause  inadequate  to  mitigate  it  to  man- 
slaughter, but  still  suflicient  to  mitigate  it  to  murder  in  the 
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second  degree,  if  it  be  really  the  true  cause  of  the  excitement, 
or  whether  it  has  been  the  result  of  deliberation  and  premedi- 
tation; and  in  all  such  cases  whatever  fact  is  calculated  to  cast 
light  upon  the  mental  status  of  the  offender  is  legitimate 
proof;  and  among  others,  the  fact  that  he  was  at  the  time 
drunk,  not  that  this  will  excuse  or  mitigate  the  offence  if  it 
were  done  wilfully,  deliberately,  maliciously,  and  premedi- 
tatedly ;  (which  it  might  well  be,  though  the  perpetrator 
was  drunk  at  the  time,)  but  to  show  that  the  killing  did 
not  spring  from  a  premeditated  purpose,  but  sudden 
passion,  excited  by  inadequate  provocation,  such  as 
might  reasonably  be  expected  to  arouse  sudden  passion 
and  heat  to  the  point  of  taking  life,  without  premeditation 
and  deliberation.  This  distinction  never  can  exist  except 
between  murder  in  the  first  and  murder  in  the  second 
degree  under  our  statute.  It  is  upon  such  distinction,  the 
remarks  of  the  judge  in  the  case  of  Swan  vs.  The  State^ 
are  based,  and  by  it  they  are  to  be  confined.  Thus  far  we 
recognize  their  justness,  but  can  extend  them  no  further. 
If  a  drunken  man  commit  wilful,  deliberate,  malicious, 
and  premeditated  murder,  he  is  in  legal  estimation  guilty 
as  if  he  were  sober.  If  he  do  it  by  means  of  poison 
knowingly  administered,  or  by  lying  in  wait,  these  facts 
are  as  conclusive  evidence  against  him  as  if  he  had  been 
sober.  If  from  the  proof,  in  the  absence  of  such  lying 
in  wait,  or  administering  of  poison,  it  shall  appear,  that 
the  killing  was  wilful,  deliberate,  malicious,  and  premedi- 
tated, he  is  guilty  as  though  he  was  sober.  But  in 
ascertaining  the  fact  of  such  intention,  all  the  concomitant 
circumstances  shall  be  heard,  in  order  to  enable  the  jury 
to  judge,  whether  such  deliberate,  wilful,  malicious,  and 
premeditated  design  existed,  or  whether  the  killing  was 
not  the  result  of  sudden  heat  and  passion,  produced  by 
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a  sadden  and  unexpected  controversy  between  the  parties, 
but  of  such  a  character  as  not  to  mitigate  the  slaying  to 
manslaughter.  As  between  the  two  offences  of  murder 
in  the  second  degree,  and  manslaughter,  the  drunkenness 
of  the  offender  can  form  no  legitimate  matter  of  inquiry ; 
the  killing  being  voluntary,  the  offence  is  necessarily 
murder  in  the  second  degree,  unless  the  provocation  were 
of  such  a  character  as  would  at  common  law  constitute 
it  manslaughter,  and  for  which  latter  offence  a  drunken 
man  is  equally  responsible   as  a  sober  one. 

We  then  think  the  circuit  judge  committed  no  error  in 
his  charge  to  the  jury  in  this  case,  and  affirm  the  judgment. 


Havins  vs.  Bickford. 

An  action  of  forcible   entry  and    detainer  or  of   unlawful  detainer  on  the 
death  of  either  plaintiff  or  defendant,  cannot  be  revived,  but  abates. 

This  case  was  tried  in    the  Commercial  and  Criminal 
Court  at  Memphis,  and  judgment  rendered  for  the  plaintiffs 
The  defendant  appealed. 

H.  W,  Anderson  and  Swayne,  for  the  plaintiff  in  error. 
Delafield  and  Massey,  for  the  defendant  in  error. 
McKiNNEY,  J.  delivered  the  opinion  of  the  court. 

This  is  a  case  of  forcible  entry  and  detainer 
commenced  before  three  justices  of  the  peace,  under 
the  act  of  1842,  chapter  86,  by  the  defendant  in  error, 
against  the  plaintiff  in  error.  Verdict  and  judgment 
were  in  favor  of  the  plaintiff  in  the  action;  and  the 
case  was  removed  into  the  Commercial  and  Criminal 
Court  of  Memphis,  by  certiorari  which  at  the  ensuing 
term  of  the  court  was  dismissed  for  the  supposed  want 
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of  merits  upon  the  face  of  the  petition;  and  there- 
upon the  defendant  prosecuted  an  appeal  in  error  to  this 
court*  Subsequent  to  the  appeal,  and  prior  to  the  last 
term  of  this  court,  the  plaintiff  in  error  died,  and  his 
death  having  been  suggested,  a  scire  facias  was  issued 
returnable  to  the  present  term,  to  revive  the  appeal  in 
the  name  of  his  personal  representative;  and  a  motion 
to  that  effect  is  now  made  by  the  counsel  of  the  plaintiff 
in  error.  Can  this  motion  be  allowed?  We  think  it 
very  clear  that  it  cannot.  It  is  true,  the  act  of  1842, 
ch.  40,  which  provides,  that  appeals  and  writs  of  error 
pending  in  this  court,  may  be  revived,  by  scire  fadaSf  at 
the  instance  of  either  party,  is  very  general  and  com- 
prehensive in  its  terms;  and  at  first  view  might  seem 
to  embrace  this,  as  well  as  all  other  cases;  but  such, 
obviously,  is  not  the  proper  construction  of  the  statute. 
It  declares  '*  that  in  all  cases  now  {)ending  in  the  Supreme 
Court,  or  which  may  hereafter  be  taken  by  appeal  or 
otherwise  to  said  court ;  and  in  all  cases  of  appeal  from 
an  inferior  to  a  superior  jurisdiction,  where  the  appellant 
shall  have  died,  or  shall  die  subsequent  to  the  appeal 
or  writ  of  error,  and  before  the  final  determination  of  such 
cause  by  the  Supreme  Court  or  other  court  to  which  the 
appeal  or  writ  of  error  shall  have  been  taken,  such  cause 
or  causes  shall  not  abate  on  the  failure  or  neglect  of  the 
representatives  of  such  deceased  pv&rson  to  come  in  and 
revive  the  same ;  but  in  every  such  case,  it  shall  be  lawful 
for  the  appellee,  at  any  time  before  the  lapse  of  two  terms 
from  the  death  of  such  decadent,  to  come  in  and  revive 
the  same ;  and  in  every  such  case  the  appellee  may  have 
a  scire  facias  against  the  executor,  administrator,  or  heirs, 
or  devisees  of  such  decedent ;  and  the  said  superior  or 
supreme  court,  to  which    the  appeal  or  writ  of  error  is 


APRIL  TERM,  1849.  676 

[HaTMis  M.  Biekfoid.] 

taken,  may  thereupon  proceed  to  revive  the  cause  and 
to  determine  the  same  according  to  right  and  justice. 
In  like  manner  said  appeal  or  writ  of  error  may  be  revived 
by  the  appellant,  where  the  adverse  party  shall  have 
died.''  The  sole  object  of  this  statute,  is  to  confer  upon 
the  surviving  party  in  the  cause,  the  right  to  revive  the 
appeal'  or  writ^  of  error,  pending  in  the  Supreme  Court', 
upon  the  neglect  or  fSetUure  of  the  representatives  of  the 
deceased  party  to  do  so,  nothing  more.  And  its  applica- 
tion, must  therefore,  necessarily  be  confined  to  such  cases 
only  as  by  the  existing  law  were,  or  are,  subject  to  be 
revived.  It  was  not  intended  to  enlarge  or  to  extend 
the  right  of  revivor  to  any  new  case  or  cases;  and 
hence,  in  virtue  of  its  provisions,  only  such  cases  can 
be  revived  in  the  Supreme  Court  as,  under  the  previ- 
ously existing  law,  might  have  been  revived  in  the  inferior 
tribunals.  And  this  leads  to  the  consideration  of  the  act 
of  1836,  ch.  77,  which  has  been  supposed  to  authorise 
an  action  of  forcible  entry  and  detainer,  or  of  forcible 
or  unlawful  detainer,  to  be  revived.  By  that  act,  it  is 
provided  that  ''when  any  person  may  depart  this  life,  by 
or  against  whom  an  action  of  detinue  or  trover,  or  any 
civil  action,  whether  the  same  be  founded  on  wrongs  or 
contracts,  except  ax^tions  for  wrongs  affecting  the  person 
or  character  of  the  plaintiff,  may  have  been  commenced, 
it  shall  be  lawful  to  renew  such  suit  by,  or  against  the 
personal  representative  of  such  decedent,  subject  to  the 
same  rules,  regulations  and  restrictions  that  actions 
founded  upon  contracts  are  renewed  by  the  existing 
laws."  This  statute  manifestly  applies  only  to  personal 
actions,  and  has  no  application  to  either  real  or  mixed 
actions.  It  authorises  a  revivor  only  in  favor  of,  or 
against  the  personal  representative ;  not  against  the  heir 
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or  devisee,  who  are  the  representatives  of  the  realty. 
But  the  action  of  forcible  entry  and  detainer,  or  of  forcible 
or  unlawful  detainer,  as  modified  by  our  statutes,  is  not 
a  personal  but  a  mixed  action.  The  plaintiff,  if  entitled 
to  a  recovery,  is  to  recover  by  the  verdict  and  judgment, 
not  merely  the  possession  of  the  premises  in  controversy, 
but  rent  and  damages  likewise.  How,  then,  can  there 
be  a  revivor  in  such  case  7  Upon  the  death  of  the 
plaintiff,  pending  the  suit,  the  title  to  the  premises  in 
dispute  is  cast  by  operation  of  law  upon  the  real,  and 
the  right  to  rents  and  damages  upon  the  personal  rep- 
resentative of  the  deceased.  It  is  too  clear,  therefore, 
to  admit  of  doubt,  that  the  judgment  required  by  the 
statute  to  be  rendered  in  such  cases,  cannot  be  rendered 
in  favor  of  either  the  personal  or  real  representatives; 
not  in  favor  of  the  former,  because  he  does  not  represent 
the  realty,  so  as  to  entitle  him  to  recover  and  to  be 
reinstated  in  the  possession  thereof;  nor  in  favor  of  the 
latter,  because  he  cannot  recover  the  rents  and  damages. 
A  revivor  in  favor  of  both,  would  be  indispensible  if 
revived  at  all ;  but  this  is  wholly  unauthorised,  and  would 
be  alike  anomalous  and  absurd.  Difficulties  perhaps  not 
less  numerous,  nor  insuperable,  lie  in  the  way  of  a 
revivor  upon  the  death  of  the  defendant  in  the  action. 
We  hold,  therefore,  that  upon  the  ^eath  of  either  party 
in  such  cases,  at  any  stage  of  the  progress  of  the  case, 
the  suit  cannot  be  revived  by  or  against  either  the  per- 
sonal or  real  representatives,  but  must  abate. 
The  appeal  in  this  case,  will  accordingly  abate. 
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1.  The  act  of  1847-8,  chap.  55,  proyides  that  any  person  hronght  before  a 
justice  of  the  peace,  for  a  misdemeanor,  may  plead  guilty,  and  the  Justice 
sliall  hear  the  evidence  and  punish  the  ofibnder  according  to  the  aggrayation 
of  the  offence.  This  act  contemplates  the  issuance  of  process  against  the 
offender,  a  prosecutor,  and  a  hearing  of  evidence;  a  conviction  on  a  voluntary 
appearance  of  the  offender,  is  extra-judicial  and  fnrniahee  no  protection 
against  an  indictment  In  the    Circuit  Court 

3.  The  act  of  1847-8,  chap.  55,  provides  that  the  Justice  shall  fine  the  offender 
not  less  than  two,  nor  more  than  fifty  dollars.  A  plea  of  a  former  conviction 
before  a  justice,  pleaded  to  an  indictment,  the  court  is  inclined  to  think, 
should  state  the  amount  of  the  fine,  so  that  the  court  may  see  that  it  was 
legal;  for  if  it  were  over  fifty  dollars  or  under  two,  it  would  be  no  bar  to 
the  indictment 

The  grand  jury  of  Obion  county  presented  Atkinson 
for  gaming  at  cards  on  23d  day  of  February,  1848.     The 

defendant  pleaded  that  on  the  day  of  March,  1848, 

the  State  of  Tennessee  recovered  a  judgment  against 
the  him  for  fine  and  costs  on  a  plea  of  guilty  of  the 
gaming  charged  in  the  presentment,  before  one  Charles 
McAllister,  who  was  then  an  acting  justice  of  the 
peace  for  the  county  of  Obion,  and  that  he  paid  said 
fine  and  costs,  and  that  said  judgment  and  the  fine  and 
costs  paid  thereupon  are  for  the  same  gaming,  charged  in 
the  presentment. 

To  this  plea,  the  State,  by  its  Attorney  General,  Williams, 
demurred,  and  there  was  joinder  in  demurrer.  The 
presiding  judge,  Fitzgerald,  overruled  the  demurrer  and 
discharged  the  defendant    From  this  judgment  the  State 

appealed. 

« 

Attorney  Generalj  for  the  State. 

Davis,  for  the  defendant. 

TuBLET,  J.  delivered  the  opinion  of  the  court 

This  is  an  indictment  against  the  defendant  for  the 
offence  of  gaming,  to  which  he  filed  the  following  special 


\ 
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plea:  ''The  defendant  comes  in  proper  person  and  for 
plea  says,  that  the  State  of  Tennessee  ought  not  to  have 
and  maintain  her  said  action  thereof  against  him,  because 
he  says  that  on  the  —  day  of  March,  184S,  the  said  State 
of  Tennessee  recovered  judgment  against  this  defendant 
for  fine  and  cost  on  a  plea  of  guilty  for  the  same  betting, 
gaming,  and  plajing  set  forth  in  said  presentment  before 
one  Charles  McAllister,  who  was  then  and  there  an  acting 
justice  of  the  peace,  in  and  for  the  said  county  of  Obion, 
and  State  of  Tennessee ;  and  the  defendant  avers  that  the 
said  justice  of  the  peace,  who  rendered  said  judgment, 
was  fully  authorized  and  had  full  power  and  authority  to 
render  said  judgment  against  this  defendant,  for  said 
offence ;  and  the  said  defendant  avers  that  the  judgment 
rendered  against  him,  and  the  fine  and  cost  paid  by  him, 
were  for  the  same  betting,  gambling,  and  hazarding,  for 
which  the  defendant  is  here  prosecuted.''  To  this  plea 
the  Attorney  General  demurred  and  assigned  as  a  cause 
therefor,  that  the  plea  does  not  show  that  the  defendant 
was  brought  before  the  justice  by  process. 

The  demurrer  was  overruled  by  the  judge  of  the  Circuit 
Court,  and  the  indictment  quashed  upon  the  plea  of  the 
defendant,  from  which  there  is  an  appeal,  on  the  part  of 
the  State,  to  this  court. 

The  plea  is  based  upon  the  act  of  the  Legislature  of  the 
State,  passed  January  11th,  1848,  chap.  55,  and  called 
an  act  for  the  punishment  of  small  offences,  which  provides 
in  the  first  section  that  any  person  brought  before  a  justice 
of  the  peace  for  a  misdemeanor,  may  plead  guilty,  where- 
upon the  justice  shall  hear  the  evidence  and  fine  the 
offender  according  to  the  aggravation  of  his  offence,  not 
less  than  two  dollars  and  not  exceeding  fifty  dollars, 
together  with  the  cost."  The  6th  section  provides,  that 
if  the  offence  merit  a  fine,  exceeding  fifty  dollars,  or  im* 
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prlsonment  and  fine  of  any  amount  or  imprisonment  alone, 
or  if  the  ofience  is  punishable  expressly  by  both  fine  and 
imprisonment^  the  justice  shall  not  render  judgment  against 
the  ofiender,  but  shall  proceed  as  usual. 

This  act  was  passed  in  order  to  simplify  the  mode  of 
proceeding  in  punishing  small  ofiences  of  no  aggravated 
character  and  to  diminish  the  expense  consequent  thereon; 
but  inasmuch  as  it  would  be  liable  to  great  abuse,  if 
offenders  were  permitted  to  present  themselves  before 
justices  of  the  peace,  and  charge  themselves  with  the 
commission  of  ofiences,  in  order  to  have  a  mitigated 
punishment  inflicted  upon  them  therefor;  it  was  deemed 
proper  to  provide,  that  the  power  of  a  justice  in  such  cases 
should  only  exist  when  the  ofiender  is  brought  before 
him  by  process,  in  which  case  the  party  praying  the  process 
would  also  be  before  the  justice,  prepared  with  proof,  to 
show  the  nature  of  the  ofience ;  and  it  is  made  the  duty 
of  the  justice  to  hear  the  proof,  notwithstanding  the  plea 
of  guilty,  in  order  that  he  may  judge  whether  the  ofience 
deserves  a  higher  pjanishment  than  fifty  dollars,  and  if  it 
do,  to  conunit  the  ofiender  for  trial  to  the  Circuit  Court.  To 
permit  the  ofiender  to  appear  and  charge  himself  before 
a  justice,  would  make  the  enquiry  an  ex  parte  one,  and 
tend  to  an  abuse  in  the  administration  of  the  law,  by 
enabling  persons  to  escape  with  light  punishment  for 
ofiences  deserving  a  heavier  one  than  a  justice  can  inflict 
under  the  statute.  This  cannot  be  tolerated.  We,  there- 
fore, hold  that  the  plea  of  the  defendant  to  this  bill  of 
indictment  is  bad  for  want  of  the  averment,  that  he  had 
been  brought  before  the  justice.  We  also  incline  to  think 
that  it  is  bad,  because  it  does  not  state  what  amount  of 
fine  was  assessed  against  him  by  the  justice ;  the  statute 
says  it  shall  not  be  less  than  two  nor  more  than  fifty 
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dollars.  Then  if  it  were  niider  two  or  over  fifty  dollars 
it  was  illegal,  and  would  constitute  no  bar  to  the  indict- 
ment.   Judgment  reversed  and  case  remanded. 


Dabnet  vs,  Campbell  et  als. 

This  is  an  action  against  endorsers.  The  note  fell  due  on  1st  day  of 
January.  Demand  was  made  on  the  Slst  day  of  December,  on  the  ground 
that  the  Ist  day  of  January  was  a  holiday,  on  which,  by  the  usage  of 
the  bank,  no  business  was  done.  The  Circuit  Judge  charged  the  jury 
that  the  demand  was  not  sufficient  to  charge  the  endorsen  unless  the 
endorsers  had  express  knowledge  of  this  usage  of  the  bank,  or  had  had 
previous  dealings  with  the  bank  from  which  such  knowledge  could  be 
be  inferred.  Verdict  and  judgment  for  the  endorsers.  There  was  no  error 
in  the  charge. 

This  is  an  action  instituted  in  the  Criminal  and  Com- 
mercial Court  at  Memphis,  by  Dabney  against  Campbell 
and  another.  There  was  a  verdict  and  judgment  for  the 
defendants.    King,  J.  presiding.     The  plaintiff  appealed. 

Coe  and  Brown,  for  the  plaintiff. 

H.  W.  Anderson,  for  the  defendants. 

Green,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  endorsers  of  a  promisory 
note.  It  appeared  in  evidence,  on  the  trial  that  the  note 
was  dated  the  30th  of  January,  1847,  and  payable  eleven 
months  after  date,  at  the  Branch  of  the  Planters'  Bank, 
at  Memphis.  It  appeared  from  the  protest  of  the  notary, 
that  demand  of  payment  was  made  on  Friday,  the   3 1st 
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day  of  December,  1847«    The  plaintiff  proved  by  Charles 
Loflandt  that  the   witness  was  cashier  of  the  first  bank 
ever  established  in  Memphis,  and  so  continued,  until  said 
note  was   protested,   and  that  it  had  been  the  uniform 
custom  of  that  bank  to  keep  the  first  day  of  Januaiy  of 
each  year  as  a  holiday,  on  which  day  no  business  was 
done;  but  that  notes  falling  due  on  that  day,  were  pre- 
sented, and  demand  made  on  the  31st  dc^y  of  December. 
Such,  also,  was  the  custom  of  the  other  banks  at  Memphis, 
as  also  of  the  banks  at  Nashville.    There  was  no  proof 
to  show,  that  the  maker,  or  either  of  the  endorsers  of 
note  in  this   case,  had  knowledge  of  this  custom.    The 
court  charged  the  jury  that   the  demand  and  protest  of 
the   note  in  question,  made  the    31st  day  of  December, 
would  not  be  sufficient  to  bind  the  defendants,  as  endorsers 
unless  it  appeared  that  the  maker  of  the   note,   or  the 
endorsers  themselves,  had  express  personal  knowledge  of 
the  rule   and   custom  of  the  bank,   to  treat   the  1st  of 
January  as  a  holiday,  before  the  execution  and  endorse- 
ment of  the  note  in  question,  or  had  had  previous  dealings; 
the  jury   might  then   infer  that    they  had  notice  of  this 
rule    and  custom.     The  jury  found  for  the  defendants, 
and   the  plaintiff  appealed  in  error  to  this  court.    The 
counsel  for  the  plaintiff  in  error,  now   insists  that  his 
honor  misdirected  the  jury,  and  that  he  should  have  told 
them  that  the  defendants,  having  dealt  with  the  bank,  were 
bound  by  its  usages,  whether  they  knew  of  such  usages 
or  not*    To  support  this  proposition  the  case  of  MiSh  vs. 
TheBavk  of  the  United  States,  (11  Wheat  R.  421,)  and 
the  case  of  the  Bank  of  Washington  vs.  Triplet  and  Neal, 
(1  Peters.  Rep.  31)  are  relied  on.    It  must   be  admitted 
that  these  cases  support  the  general  proposition  contended 

for  by  the  counsel  for  the  plaintiff  in   error.      But  on 
44. — VOL.  IX. 
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^  the  other  hand  it  is  insisted  for  the  defendants,  that 
these  cases  contravene  the  general  doctrine  upon  this 
subject,  and  that  admitting  their  authority,  they  do  not 
go  the  length  to  which  this  principle  is  now  sought  to 
V  be  carried.  The  case  of  Mills  vs.  The  Batik  of  the  United 
StateSf  contains  no  reasoning  upon  the  subject,  but  Mr. 
Justice   Story,  who  delivered   the  opinion,  merely  refers 

.  to  the  case  of  Renner  vs.  7%e  Bank  of  Colundna  (9 
Wheat.  Rep.  582,)  and  says,  that  *'upon  the  principles 
and  reasoning  of  that  case  (the  Court)  has  come  to 
this  conclusion,  that  when  a  note  is  made  payable  or 
negotiable  at  a  bank,  whose  invariable  usage  it  is  to 
demand  payment  and  give  notice  on  the  fourth  day  of 
grace,  the  parties  are  bound  by  that  usage,  whether  they 
have  a  personal  knowledge  of  it  or  not.  In  the  case  of 
such  a  note,  the  parties  are  presumed  by  implication  to 
agree  to  be  governed  by  the  usage  of  the  bank  at  which 
they  have  chosen  to  n^ake  the  security  itself  negotiable." 
-x-JThis  is  all  the  able  judge,  who  delivered  the  opinion, 
has  said  on  the  subject  He  submits  to  the  '*  principles 
and  reasoning*^  in  the  case  of  Renfier  vs.  The  Bank  of 
Columbia;  and  although  he  says  the  case  goes  a  step 
farther  than  this  latter  case,  yet  the  *' principles  and 
reasoning"  of  the  case,  seem  to  justify  that  step,  and  the 
court  takes  it.    In  the  case  before  us,  we  are  called  upon 

j  to  go   still  ''a  step"  further.     Can  we    do  so  upon  prin- 

.  ciple  ?  There  is  nothing  more  dangerous,  in  the  adminis- 
tration of  the  law,  than  a  blind  submission  to  authorities 
merely  because  they  have  some  analogy  to  the  case  for 
decision.  The  original  case  may  be  decided  upon  prin- 
cipl6|  and  be  sustained  upon  the  soundest  reasoning,  but 
the  factih  of  the  next  case  differing,  the  analogy  is 
imperfect;  nevertheless,  it  is  thought  to  be  sufficient  to 
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justify  the  proposed  decision ;  but  the  third  case,  though 
having  some  analogy  to  the  second,  does  not  fall  at  all' 
within  the  reasoning  of  the  first.  Such,  it  seems  to  us, 
is  the  mischievous  tendency  of  the  argument  that  is  now 
pressed  upon  us.  The  case  of  Renner  vs.  The  Bank  of 
Columbia^  was  decided  upon  the  authority  of  the  cases 
of  Jones  vs.  Fcdes,  (4  Mass.  R.  252)  and  the  Lincoln  and 
Kenneheck  Bank  vs.  Page^  (9  Mass.  R.  155,)  where  it  was 
held,  that  although  the  endorser  is  not  liable  unless  due 
diligence  be  employed  to  obtain  payment  of  the  maker, 
and  notice  to  the  endorser  that  payment  has  not  been 
made;  yet  as  these  are  privileges  reserved  and  implied 
for  the  benefit  of  the  endorser,  he  may  waive  or  modify 
them.  ^'When  this  is  done,"  says  the  court  in  9  Mass.  ^ 
157,  ^by  an  express  stipulation,  there  can  be  no  doubt; 
and  when  he  continues  to  endorse  notes,  and  deal  with 
a  bank,  where,  by  known  usage,  or  the  by-laws  of  the 
bank,  these  privileges  have  been  taken  to  be  waived  or 
modified,  his  dealings  and  contracts  are  to  be  understood 
and  enforced  vrith  the  constructive  effect  of  such  usage 
or  by-laws.  In  the  case  at  bar,  there  is  not  only  evidence 
of  a  known  usage^  from  which  a  consent  may  be  implied, 
but  also  of  an  express  agreement,  on  the  part  of  the 
customers  of  the  bank,  those  who  dealt  with  the  plaintiffs 
in  this  action,  as  the  defendants  did,  in  drawing,  endors- 
ing, and  negotiating  notes  for  discount,  and  in  the  renewal 
of  notes  discounted,  as  to  the  notice  to  drawers  and 
endorsers,  the  mode  of  giving  it,  and  the  effect.  And 
according  to  this  consent,  when  the  defendant  is  charged 
as  an  endorser  of  a  negotiable  note,  a  demand  upon  the 
promisor  the  day  before  the  note  became  due,  is  to  be 
considered  as  the  diligence  required  of  the  bank,  and 
notice  to   the  endorser  on  the   day  when  the  note  was 
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payable  is  seasonable.**  It  will  be  seen  that  this  ease  is  pat 
upon  the  clear  and  distinct  ground  of  a  waiver,  on  the 
part  of  the  endorser,  of  the  exact  diligence  which  the 
law  requires  on  the  part  of  the  holder,  and  this  waiver 
is  implied  from  the  fact,  that  he  has  knowledge  of  the 
usage  of  the  bank  with  which  he  deals.  For  whether 
there  be  direct  proof  of  express  knowledge  or  not,  yet 
if  he  is  in  the  habit  of  dealing  with  a  bank  where  a 
known  usage  prevails,  in  reference  to  the  subject  of  his 
dealing,  it  may  be  presumed  that  he  has,  in  fact,  knowl- 
edge of  such  usage,  and  having  such  knowledge,  his 
contract  is  made  in  reference  thereto,  and  this  usage  so 
known  becomes  part  of  the  contract.  In  the  case  of 
y  Renner  vs.  The  Bank  of  Columbia^  it  was  proved  that 
it  was  the  universal  custom  of  the  banks  in  Washington 
and  Georgetown,  to  demand  payment  on  the  fourth  day 
after  the  time  limited  for  payment  according  to  the 
express  terms  of  the  note,  and  that  this  custom  was 
well  known,  and  imderstood  by  the  defendant,  when  he 
endorsed  the  note  in  question.  The  facts  of  this  case, 
therefore,  fully  authorized  the  application  of  the  principle 
settled  in  the  eases  referred  to  in  Massachusetts*  Reports. 
This  principle  is,  that  a  custom  or  usage  being  known, 
must  be  supposed  to  enter  into  the  contract,  and  to 
constitute  terms  thereof.^  Those  cases  do  not  proceed 
upon  the  idea,  that  a  bank,  or  individual,  by  adopting 
a  particular  usage,  alters  the  general  law.  But  the 
principle  is,  that  the  party  who  deals  with  such  bank, 
with  a  knowledge  express  or  implied,  of  its  usage, 
thereby  agrees  to  waive  his  strict  legal  rights,  and  to  be 
governed  by  such  usage.  But  the  ^reasoning**  of  the 
court  in  Renner  vs.  The  Bank  of  Cdurnbia^  proceeds 
upon  the  ground,  that  a  party  who  deals  with  a  bank, 
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thereby  agrees  to  be  governed  by  its  usages,  whether 
h»  knows,  or  can  in  fact  be  presumed  to  know,  those 
usages  or  not  This  principle  having  been  assumed  in 
that  case,  though  not  called  for  by  its  facts,  the  court 
iu  the  case  of  MUls  vs.  The  Bank  of  the  United  States^ 
applied  it  to  a  case,  where,  in  faet,  no  such  knowledge 
existed,  or  could  be  inferred  from  the  proof.  Mr.  Justice 
Story  in  the  latter  case,  evidently,  only  yielded  to  what 
he  considered  as  having  been  settled  in  the  former  case. 
It  is  worthy  of  remark  here,  that  in  the  case  of  Jtenner 
vs.  The  Bank  of  Columbia^  neither  Chief  Justice  Marshall 
nor  Justice  Washington,  or  Duval,  sat  in  the  cause,  and 
that  Mr.  Justice  Story  dissented.  The  principle  was 
therefore  established  by  a  minority  of  the  judges  of  the 
court,  against  the  opinion  of  the  ablest  judge  who  heard 
the  cause.  How  proper  soever  it  might  have  been  for 
that  court  to  maintain  the  principle  in  subsequent  decis* 
ions,  and  to  apply  it  to  facts  differing  fW>m  the  case  in 
which  it  was  established,  it  certainly  does  not  commend 
itself  imposingly  to  this  court  as  authority.  But  we  are 
called  upon  in  this  case,  to  go  much  farther  than  either 
of  the  cases  referred  to  has  gone.  The  custom  proved  ^y 
in  this  case,  is  not  one  by  wl^ch  all  the  notes  negotiated 
in  this  bank  are  regulated,  but  it  is  a  custom  applicable 
to  only  one  day  in  the  year.  In  the  nature  of  things, 
tlie  cases  on  which  this  usage  has  been  acted  on,  must 
be  comparatively  few;  s^ctual  knowledge  of  it,  cannot 
therefore,  be  reasonably  inferred,  even  in  relation  to  ^ 
habitual  dealers  in  the  bank.  But  that  a  man  who  is 
not  proved  to  have  dealt  at  all  with  the  bank  hereto- 
fore, shall  be  held  bound  by  such  usage,  is  to  subvert 
altogether,  the  original  principle  of  the  cases,  and  to  sub- 
stitute the  usage  of  a  bank  as  the  law  of  the  contract*  v 
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in  oppositiovi  to  and  disregard  of  the  general  law.  This 
we  thinky  cannot  be  done.  If  the  privileges  of  the  party 
are  to  be  waived  by  reason  of  a  usage  it  must  be  shown 
to  be  known  to  the  party ;  but  the  knowledge  may  be 
inferred  from  proof  of  previous  dealing  with  the  bank. 
Let  the  judgment  be  affirmed 


FOSSBTT  AND    DanIELS  VS,   TuRNAGE    AND  OTHERS. 

An  action  of  debt  liea  an  a  forfeited  delivery  bond.  The  Bummarj  mode 
of  proce^ing  aothoriflod  by  the  act  of  1831,  ch.  25,  does  not  impair  the 
common  law  remedy  on  a  bond. 

Debt  on  a  forfeited  delivery  bond  in  the  Commercial 
and  Criminal  Court  at  Memphis.  There  was  judgment 
on  demurrer  for  the  defendants,  (King,  J.  presiding.) 

The  plaintiff  appealed. 

Wickershanif  for  the  plaintiffs. 

Debt  will  lie  upon  a  forfeited  delivery  bond,  3  Call. 
R.  523;  5  Ala.  R.  316;  2  Stew.  R.  509. 

The  summary  remedy  given  by  statutes,  is  cumulative 
only,  and  not  substituted  for  the  common  law  remedy, 
3  Hump.  R.  406. 

The  plaintiff  is  entitled  to  bring  debt  upon  his  judg- 
ment, or  take  out  execution  at  his  election,  14  Mass. 
R.  237. 

The  bond  imports  a  consideration  which  cannot  be 
impeached  at  law,  on  the  ground  pleaded,  1  Yer.  R.  33, 
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and  the  plea  is  bad  for  nol  stating   why  the  judgment 
is  void,  &c. 

E,  M,  Yerger^  for  the  defendants. 

Smithy  for  the  plaintiffs. 

Green,  J.  delivered  the  opinion  of  the  coort. 

This  is  an  action  of  debt  for  two  hundred  and  thirt)'- 
eight  dollars  eight  cents,  brought  on  a  forfeited  delivery 
bond.      The     declaration    alleges    that    the   defendants, 
together  with  another  who  is    not  sued,    executed  their 
writing   obligatory   to  John  B.  Mosely,  sheriff  of  Shelby 
county,  for  the  use  of  the  plaintiffs,  whereby  they  bound 
themselves  in  the  sum  of  two    hundred   and  thirty-eight 
dollars  eight  cents,  conditioned,  that  whenever  said  sheriff 
had  levied    an  execution  in   his   hands,  in   favor  of  the 
plaintiffs  against  said  Tumage,  J.  Ruffin  and  G.  J.  Slaugh* 
ter,  for  one  hundred  and  nineteen  dollars  and  costs,  on 
a  negro    boy  John,  of  the  value   of  two   hundred  and 
thirty-eight   dollars  eight  cents ;    and  if  said    negro  boy 
should  be  delivered  to  the  officer  to  be  sold  on  the  3rd 
day  of  January,  1846,  at  the  court  house,  or  if  said  debt 
should  be   paid  before  said   day  of  sale,  then   the   said 
obligation  to  be  void.    And  the  plaintiffs  aver  that  the 
said  debt  was  not  paid,  nor  the  property  delivered,  nor 
has  the  sum  of  money  in  the  written  obligatory,  afore- 
said, been  paid ;  wherefore  they  have  sustained  damages, 
&c.    To  this  declaration  the  defendants  pleaded  the  same 
facts  stated  in  the  declaration,  viz,  the  execution  of  the 
bond,  the  condition,  and  forfeiture  thereof;  and  add,  that 
said  bond  was   returned  to    the  court   with  the  execu- 
tion, and  thereby  had  the  force  and  effect  of  a  judgment, 
and  became   and  was   a  judgment.     To  this   plea  the 
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plaintifl'J  demurred.  The  qoesdcHi  upon  demorrer  is, 
whether  an  action  can  be  maintained  upon  a  f<Nrfeited 
delivery  bond.  The  coansel  for  the  defendants  insist  that 
it  cannot;  because,  they  say,  such  forfeited  bond  has 
the  force  and  effect  o{  a  judgment,  and  that  its  char- 
acter as  a  common  law  obligation,  is  merged  in  the 
judgment,  which  it  became  by  reason  of  the  forfeiture. 
We  do  not  perceive  the  force  of  this  reasoning.  If  by 
statute,  a  greater  effect  is  given  to  the  bond,  than  it  has 
at  common  law,  so  that  an  executi<m  may  issue  upon 
it,  as  upon  a  judgment,  that  does  not  destroy  the  right 
of  action  upon  it;  because  an  action  of  debt  may  be 
brought  on  a  judgment.  If  it  be  regarded  as  a  judg- 
ment, and  the  party  desires  to  sue  on  this  quasi  judgment, 
how  could  he  otherwise  declare  than  he  has  done? 
Certainly  it  would  be  necessary  for  him  to  describe  the 
bond,  as  he  has  done,  and  to  make  the  averment  con- 
tained  in  this  declaration.  Nor  could  it  be  deemed 
necessary  that  he  should  further  aver  that  the  bead  so 
executed  and  forfeited  has  the  force  and  effect  of  a 
judgment  But  there  is  no  necessity  for  any  refinement 
of  reasoning  on  this  subject.  The  act  of  1831,  ch.  23, 
sec.  3.  declares,  that  **  said  delivery  bond,  if  forfeited,  as 
provided  in  this  act,  shall  be  in  the  hands  of  the  sheriff, 
or  other  officer  holding  the  same,  a  sufficient  warrant, 
or  authority  to  him  to  proceed  and  levy  and  sell  so 
much  of  the  property  of  said  securities,  as  will  satisfy 
so  much  of  said  debt  as  they  may  be  liable  for,  as 
herein  before  provided  in  this  act,  and  shall  also  be  a 
sufficient  warrant  or  authority  to  the  clerk  or  justice  to 
whom  the  same  may  be  returned,  to  issue  an  alias  or 
pluries  execution,  as  the  case  may  be,  against  the  defend- 
ants to  the  judgment,  and  against  the  securities  in  said 
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delivery  bond,  as  herein  before  provided  in  this  act, 
without  any  judgment  upon  said  return  made  as  afore- 
said." The  only  effect  of  this  act  is  to  give  the  officer 
having  the  execution,  the  right  to  levy  on  the  property 
of  the  sureties,  and  if  it  shall  be  returned,  to  authorise 
the  issuance  of  an  execution  against  the  sureties  without 
a  judgment.  True  it  has  for  this  purpose,  the  force  and 
effect  of  a  judgment ;  but  it  is  still  the  obligation  of  the 
parties,  and  the  summary  remedy  given  upon  it  by 
statute,  does  not  impair  or  take  away  the  common  law 
remedy.     Reverse  the  judgment 


CoixoMB  vs.  Tavlor. 

1.  The  owner  of  a*  slaye,  from  whom  he  hai  been  wrongAilly  taken,  may  re- 
c^are  him  if  he  can  do  bo  withoat  a  breach  of  the  peace,  or^a  tre^Msi  on 
the  close  of  the  wrongful  taker. 

9l  Where  the  owner  of  a  bUto,  from  whom  he  haa  been  wrongfully  taken 
re-c^tures  him  by  a  breach  of  the  peace  or  by  a  treepaaa  on  the  doae  of  the 
wrongful  poaMaaor;  he  la  liable  for  the  injury  to  the  perMn  or  property  of 
aaeh  poaaeMor,  but  not  for  the  value  of  the  alaTO. 

This  is  an  action  of  trespass  in  the  Circtut  Court  of 
Shelby  county  by  Taylor  against  Gollomb  to  recover  the 
value  of  a  slave,  Collomb  had  taken  in  the  streets  of 
Memphis,  by  virtue  of  the  authority  of  Bond,  who  claimed 
the  slave,  in  a  representative  capacity,  under  the  laws  of 
the  State  of  Louisiana.  The  facts  are  stated  more  fally 
in  the  opinion  of  the  court.  There  was  a  verdict  and 
judgment  for  the  plaintiff;  King,  J.  presiding.  The 
defendant  appealed. 
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J.   Wickersham^  for  the  plaintiff  in  error. 

The  right  of  recaption,  as  laid  down  by  Blackstone,  (3 
Com.,  4)  and  supported  by  the  authorities  there  cited,  is 

m 

so  reasonable  and  necessary  a  doctrine  that  it  should  not 
be  departed  from  without  some  urgent  necessity. 

T^e  doctrine  there  laid  down  is,  that  **  where  any  one 
hath  deprived  another  of  his  property  in  goods  and  chattels 
personal,  or  wrongfully  detains  one's  wife,  child  or  servant : 
in  which  case  the  owner  of  the  goods,  and  the  husband, 
parent  or  master,  may  lawfully  claim  and  retake  them 
wherever  he  happens  to  find  them;  so  it  be  not  in  a 
riotous  manner,  or  attended  with  a  breach  of  the  peace. 
The  reason  for  this  is  obvious;  since  it  may  frequently 
happen  that  the  owner  may  have  this  only  opportunity 
of  doing  himself  justice;  his  goods  may  be  afterwards 
conveyed  away  or  destroyed;  and  his  wife,  child,  or 
servant  concealed  or  carried  out  of  his  reach,  if  he  had 
no  speedier  remedy  than  the  ordinary  process  of  law.  If, 
therefore,  he  can  so  contrive  it  as  to  gain  possession  of 
his  property  again,  without  force  or  terror,  the  law  favors 

and  will  justify  his  proceeding,  &c., Again;  *•  If, 

for  instance,  my  horse  is  taken  away  and  I  find  him  in  a 
common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him 
to  my  own  use;  but  I  cannot  justify  breaking  open  a 
private  stable,  or  entering  on  the  ground  of  a  third  person 
to  take  him,  except  he  be  feloniously  stolen;  but  must 
have  recourse  to  an  action  at  law.^ 

It  is  claimed  that  the  authorities  in  this  and  other  States 
of  this  Union,  in  relation  to  the  recaption  of  slaves,  are 
in  conflict  with  the  doctrine  of  Blackstone,  as  above  stated ; 
and  that  the  right  of  recaption  does  not  exist  here.  But 
this  is  not  so*    The  decisions  in  this  State,  upon  examina- 


APRIL  TERM,  1849.  691 

•  [CoUomb  M.  Taylor.] 

tion,  will  be  found  to  harmonize  with  both  the  doctrina 
above  stated,  and  the  charge  of  the  court  below  in  this 
case. 

The  case  of  the  State  vs.  Joseph  and  Reuben  White^  1 
Hay.  Rep.»  13,  was  an  indictment  for  a  breach  of  the  peace, 
committed  in  taking  and  carrying  away  slaves — ^the  facts 
are  not  stated,  but  the  nature  of  the  offence  charged  puts 
the  case  out  of  the  question  as  an  authority  in  this  case* 

The  next  case,  The  State  vs.  Thompsorif  2  Tenn.  Rep., 
06,  was  an  indictment  for  taking  with  force  and  arms  and 
violence,  and  carrying  away  a  negro  woman  from  the 
possession  of  Geo.  M.  Deadrick,  &c.  This  case  has  the 
same  objection  as  an  authority  as  the  one  above.  These 
were  both  violent  breaches  of  the  peace,  for  which  the 
defendants  were  indictable.  The  distinguishing  trait  of 
the  case  at  bar  is  its  entire  freedom  from  trespass. 

In  this  last  case  the  court  says,  "  when  property  is  lost 
and  found  again,  the  owner  may  take  his  property  without 
inquisition  or  other  process.'' 

In  the  case  of  Kegler  vs.  MUea^  Mar.  and  Yer.  Rep., 
426,  the  question  was,  whether  or  not  a  recaption  would 
revive  the  captor's  title  to  a  slave,  after  the  statute  of 
limitation,  had  barred  his  remedy  at  law,  and  it  was  decided 
that  it  would  not,  and  to  this  point  are  the  authorities 
there  cited. 

The  remarks  of  the  court  in  this  case,  upon  the  danger- 
ous consequences  of  recognizing  the  right  of  recaption, 
after  the  remedy  is  barred,  do  not  apply  in  the  case  on 
trial,  and  even  the  dicta,  in  case  the  remedy  is  unbarred, 
is  not  in  conflict  with  the  charge  of  the  court  below  in 
the  case  at  bar ;  violent  or  tortious  recaption  is  all  that  is 
disapprobated,  and  the  doctrine  of  Blackstone  is  there 
recognized  as  the  law,  but  to  be  cautiously  applied. 
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In  Hutchinson  et  al.  vs.  Edwards^  Mar.  and  Yer.  Rep^ 
292,  the  right  of  peaceable  recaption  is  expressly  declared. 
To  deny  the  right  of  peaceable  recaption,  free  firom  tres- 
pass, would  be  to  open  the  doors  to  litigation,  and  license 
and  invite  the  dishonest  to  set  up  all  manner  of  fraudu- 
lent claims  and  pretended  possession,  so  as  to  harrass  and 
Tex  honest  owners,  by  placing  law-suits  between  them 
and  their  property.  See  further,  11  John.  Rep.,  132;  13 
Id.,  276;   4  Black.  Rep.,  348;  13  Wend.  Rep.,  256. 

Mrs.  y.  Bond  was  the  natural  tutrix  of  her  daughter 
Virginia,  owner  of  the  slave.  La.  Code,  art  264,  268^ 
and  as  such  was  authorized  to  manage  and  control  her 
property,  and  was  not  required  by  the  laws  of  Louisiana 
to  qualify  or  confirm  at  all.  Id.,  art  265,  380 ;  7  Mart 
La.  Rep.,  361 ;  6  La.  Rep.,  351.  The  oath,  if  required  at 
all,  need  not  be  of  record,  but  is  merely  to  be  taken  before 
the  Judge,  art,  328 ;  nor  is  the  qualification  of  a  tutor 
of  either  sort,  as  named  in  art  264,  required  to  qualify 
before  acting,  in  order  to  preserve  property  from  loss,  as 
in  this  case,  art  332.  And,  again,  the  law  (if  requiring 
the  oath,  and  that  it  be  of  record)  is  only  directory.  The 
law  invested  Mrs.  Bond  with  the  office  and  authority 
of  tutrix,  upon  the  death  of  her  husband.  And  her  sub- 
sequent failure  to  qualify  cannot  be  set  up  to  avoid  her 
authority,  by  a  third  person,    6  Hum.  Rep.,  458w 

Blume,  for  the  defendant  in  error. 

He  cited  8  Hum.;  2  Peters,   150;  16  Peters,  540. 

H,  O.  Smilhj  for  the  plaintiff  in  error. 

8  Blackstone,  4 ;  M.  &  Y.,  262, 429;  4  Yerg.,  174 ;  8  Yerg., 
424;  13  Wend.|  256;    4  Dane,  132. 
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MoEliHNBT,  J.  delirered  the  opinion  of  the  court. 

r 

This  is  an  action  of  trespass  vi  et  armiSf  for  the  alleged 
wrongful  taking  of  the  slave  described  in  the  declaration, 
brought  in  the  Circnit  Oonrt  of  Shelby  coonty,  against  the 
.plaintiff  in  error. 

The  defendant  pleaded  first,  the  general  issne,  and  second, 
a  special  plea  of  justification,  in  which  it  is  alleged,  in 
substance,  that  said  slave  was  the  property  of  one  Fran- 
coise  Virginia  Bond,  a  minor,  (whose  domicil  was  in  the 
State  of  Louisiana)  and  that  Virginia  Bond,  who  was  the 
widowed  mother  and  natural  guardian  and  tutrix  of  said 
minor,  and  as  such  guardian  and  tutrix  was  entitled  to 
the  possession  and  control  of  said  slave,  and  from  whose 
possession  said  slave  had  been  wrongftilly  taken,  duly 
authorized,  empowered,  and  requested  him  to  take  and  restore 
said  slave  to  the  possession  of  her,  the  said  guardian  and 
tutrix;  wherefore  by  the  power,  authority,  and  request 
aforesaid,  he  took  and  carried  away  said  slave,  &c.,  as 
it  was  lawful  for  him  to  do,  &c.  llie  replication  to  the 
latter  plea  traverses  specially,  that  the  right  of  property 
of  the  slave  was  in  the  said  minor ;  also  that  the  said 
Virginia  Bond  was  the  widowed  mother  and  natural 
guardian  and  tutrix  of  said  minor,  and  likewise  the 
authority  and  request  averred  in  said  plea,  and  ccmcludes  de 
injuria^  &c.,  and  upon  this  replication,  issue  was  taken  by 
the  defendant. 

It  appears,  from  the  proof,  that  on  the  second  day  of 
January,  1841,  the  slave  in  question,  in  this  case,  was 
sold  and  conveyed  to  Francoise  Virginia  Bond,  the  legal 
evidence  of  which  is  exhibited  in  the  record.  It  further 
appears  that,  at  the  date  of  said  conveyance,  said  Fran- 
coise Virginia  Bond,  was  a  minor,  and  that  Mrs.  Virginia 
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Bond  wiis  her  mother  and  surviving  parent — ^the  father 
of  said  minor,  and  husband  of  Mrs.  Bond,  being  dead ; 
and  that  said  slave  was  delivered  into  the  possession  of 
Mrs.  Bond,  as  the  guardian  or  tutrix  by  nature,  of  said 
minor,  and  so  remained  in  her  possession  and  charge  until 
sometime  in  the  latter  part  of  1844,  when  she  was  stolen 
or  enticed  away,  and  conveyed  first  to  Yicksburg  in  the 
State  of  Mississippi,  and  soon  afterwards  to  Memphis  in 
this  State.  At  the  latter  place  she  was  sold  at  auction, 
at  the  instance  of  a  stranger,  and  under  circumstances 
which  excited  doubt  as  to  the  title,  and  after  some  two  or 
three  intermediate  sales,  was  sold  to  the  defendant  in  error, 
by  a  bill  of  sale,  bearing  date  6th  February,  1845,  which 
is  also  exhibited. 

In  the  course  of  a  few  weeks  after  the  sale  to  the  defend- 
ant in  error,  upon  receiving  information  that  said  slave 
was  in  Memphis,  Mrs.  Bond,  whose  residence  was  in  Louis- 
iana, procured  the  plaintiff  in  error  to  proceed  to  Memphis, 
with  power  and  authority  to  take  all  such  measures  •  as 
might  be  necessary  to  regain  the  possession  of  said  slave. 

A  witness  on  behalf  of  the  defendant  proves,  that  about 
an  hour  after  the  plaintiff  in  error  arrived  at  Memphis 
(by  steamboat)  he  was  standing  on  Front  Street,  opposite 
the  landing ;  that  he  saw  the  slave  in  question  coming 
towards  him  on  said  street  alone,  and  carrying  nothing 
that  the  witness  saw;  that  the  defendant  there  in  the 
street  quietly  took  possession  of  said  slave,  and  took  her 
off  into  the  counting  room,  back  of  where  he  was  standing, 
and  afterwards  conveyed  her  to  Louisiana,  and  delivered 
her  to  Mrs.  V.  Bond. 

Upon  the  trial  of  the  cause,  the  circuit  judge  instructed 
the  jury,  'Uhat  in  trespass  for  taking  a  slave  under 
plea  and  proof  of  property  in  a  third  person,  and  authority 
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from  the  owner  from  whom  the  slave  had  been  taken,  or 
been  stolen  away,  the  defendant  may  justify  the  taking,  in  a 
quiet  and  peaceable  manner,  so  that  he  is  not  guilty  of 
a  breach  of  the  peace,  or  a  trespass  upon  the  person  or 
property  of  the  plaintiff.'* 

The  court  further  instructed  the  jury,  "  that  the  defend- 
ant must  produce  the  record  of  Virginia  Bond's  oath  as 
tutrix,  in  order  to  establish  her  authority  to  Collomb,  her 
agent,  to  reclaim  said  slave  ;  and  that  they  could  not  find 
that  she  had  that  authority  without  the  production  of 
record  proof  of  her  said  oath."  The  jury  found  a  verdict 
in  favor  of  the  plaintiff,  and  assessed  the  damages  to  five 
hundred  and  thirteen  dollars,  and  a  new  trial  being  refused, 
the  defendant  appealed  in  error  to  this  court. 

It  is  insisted,  on  behalf  of  the  plaintiff  in  error,  that 
the  latter  clause  of  the  foregoing  charge  is  erroneous.  It 
seems  that,  by  the  law  of  Louisiana,  tutorship  is  of  four 
sorts,  by  nature,  by  will,f  by  the  effect  of  the  law,  and  by 
the  appointment  of  the  judge.  Civil  Code  of  La.,  art. 
260.  After  the  dissolution  of  marriage,  by -the  death  of 
either  husband  or  wife,  the  tutorship  of  the  minor  children 
belongs  of  right  to  the  surviving  mother  or  father.  This 
is  what  is  called  tutorship  by  nature.  Art.  268.  The 
tutor  shall  have  the  care  of  the  person  of  the  minor,  and 
shall  represent  him  in  all  civil  cases.  He  shall  administer 
his  estate  as  a  prudent  administrator  would  do,  and  shall 
be  responsible  for  all  damages  from  a  bad  administration. 
Art.  268. 

Tutorship  by  nature  takes  place  of  right ;  every  other 
kind  of  tutorship  must  either  be  confirmed  or  given  by 
the  judge.  Art.  265.  It  is  required  by  art.  328,  in  general 
terms  that,  prior  to  entering  upon  the"  exercise  of  their 


696  JACKSON: 

duties,  tutors  shall  take  an  oath  before  the  judge  that 
they  will  well  and  faithfully  fulfil  their  trust 

But  it  is  said  by  the  counsel  for  the  plaintiff  in  error, 
that  this,  and  other  requisitions  of  the  law,  do  not  apply 
to  tutors  by  nature ;  because  this  sort  of  tutorship  takes 
place  of  right,  and  results  from  the  parental  relation;  and 
for  this  are  cited  6  La.  Rep.,  354,  355-7 ;  Mart  Rep.,  368. 
In  the  former  cases  it  is  said,  *^  Tutors  are  bound  by  law 
to  obtain  the  confirmation  of  their  appointment  from  the 
judges  of  probates,  to  take  an  oath  faithfully  to  discharge 
the  duties,  and  give  security.  The  only  exception,  with 
regard  to  any  of  these  requisitions,  has  relation  to  tutors 
by  nature,  and  no  others.**  And  in  the  latter  case  the 
court  says ;  **  A  father  being  natural  tutor,  has  no  need  of 
the  interference  of  courts  of  justice  to  assume  the  rights 
and  privileges  which  belong  to  the  office."  These  author- 
ities are  not  veiy  satisfactory,  and  though  they  give 
plausibility  to  the  argument,  they  do  not  enable  us  to 
pronounce  with  certainty  what  is  the  course  of  aci^udication 
in  the  courts  of  Louisiana  upon  this  question ;  nor  is  it 
necessary  in  the  determination  of  this  case,  that  we  should 
do  so,  as  a  part  of  the  ch€urge  now  under  consideration 
is  clearly  erroneous  upon  another  and  different,  ground. 

Conceding  for  the  present,  that  Mrs.  Bond  had  failed  to 
consummate  her  right  as  tutrix  by  nature  to  her  infant 
child,  and  that  no  such  relation  existed  between  them; 
still  the  proof  establishes  the  fact,  that  the  slave  was 
wrongfully  taken  from  her  actual  possession,  and  that  such 
possession  had  been  held  by  her,  for  the  benefit  of  the 
minor  child,  for  a  period  of  nearly  four  years  preceding. 
And  upon  the  mere  fact  of  such  actual  and  exclusive 
possession,  it  is  clear,  that  a  wrong-doer,  having  neither 
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title  nor  right  to  possession,  she  could  have  maintained 
an  action  of  trespass,  trover,  or  detinue  for  the  recovery 
of  the  slave  'or  the  vahie  in  damages.  This  being  estab- 
lished, it  requires  neither  argument  nor  authority  to  show 
that  she  might  empower  another,  in  her  behalf,  to  institute 
suit,  or  to  reclaim  possession  of  the  slave,  in  any  mode 
permitted  by  law,  and  such  authority  by  parol  would  be 
sufficient.  It  follows,  therefore,  that  upon  this  point  his 
Honor,  the  Circuit  Judge,  erred  in  his  instructions  to  the 
jury. 

And  here  perhaps  we  might  dismiss  the  case,  without 
deciding  upon  other  questions  discussed  in  the  argument 
of  the  cause,  as  no  other  error  has  been  assigned  in 
behalf  of  the  plaintiff  here.  But  it  has  been  earnestly 
insisted  upon  by  the  counsel  for  the  defendaat  in  error, 
that  the  proposition  asserted  by  the  court,  in  the  first 
paragraph  of  the  charge  to  the  jury,  is  altogether  erro- 
neous; and  not  only  so,  but  in  opposition  to  former 
adjudications  of  this  court;  and  that  upon  the  law,  as  laid 
down  in  the  cases  referred  to,  the  matter  of  justification 
relied  upon  in  bar  of  this  action,  admitting  it  to  be  true, 
constitutes  no  defence  to  the  recovery  sought,  and,  therefore, 
it  is  argued  that  the  judgment  should  not  be  reversed 
upon  the  former  ground,  as  a  new  trial  can  be  of  no 
avail  to  the  plaintiff  in  error. 

In  this  view   we  have  deemed  it  proper  to  examine 

the  question  involved  in  the  first  clause  of  the  charge; 

and  the  result  is  a  thorough  conviction  in  our  minds  that 

the  principle  announced  is  strictly  correct,  in  reference  to 

the  facts  of  this  case ;  nor  do  we  understand  that  this  principle 

is  contravened  by  any  decision  of  this  court,  directly  upon 

the  question;    although  in  some  of  the   adjudications  of 

our  predecessors  there  may  be  found  general  expressions 
45.— VOL.  IX. 
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which,  apparently,  sapport  the  argument  of  the  counsel 
for  the  defendant  in  error;  but  they  were  not  called  for 
by  the  facts,  as  in  none  of  the  cases  was  the  question 
as  now  presented,  involved. 

The  argument  assumes,  that  in  this  State,  the  common 
law  doctrine  of  recaption  does  not  apply  to  slave  property; 
and  that  the  rightful  owner,  who  has'  been  tortiously 
deprived  of  the  possession  of  his  slave,  and  whose  right 
of  property  remains  unimpaired  by  operation  of  the 
statute  of  limitations  or  otherwise,  is  not  permitted  to 
retake  him,  if  in  the  actual  or  supposed  constructive  pos- 
session of  the  wrong-doer,  although  in  the  act  of  retaking, 
he  commit,  no  actual  trespass  either  upon  the  person  or 
property  of  the  wrongful  possessor;  and  that  upon  a 
retaking  in  the  given  case,  the  owner  is  liable  at  the  suit 
of  such  wrongful  possessor,  tp  a  recovery  in  damages,  in 
an  action  of  trespass,  not  merely  for  the  supposed  trespass 
in  taking,  but  also  for  the  value  of  the  slave.  From  all 
this  we  wholly  dissent ;  and  hold  the  law  to  be  just  the 
reverse. 

The  doctrine  contended  for,  is  alike  contrary  to  reason 
and  the  plainest  principles  of  justice,  and  the  uniform 
current  of  authority. 

It  may  be  observed  here  that,  although  in  some  cases, 
civil  as  well  as  criminal,  general  principles,  applicable 
to  other  kinds  of  personal  property,  may  demand  some 
modification  in  their  adaptation  to  beings,  regarded  as  the 
subject  of  property,  endowed  with  volition  and  reason,  and 
the  power  of  locomotion;  yet  upon  the  facts  of  the  case 
under  consideration,  we  are  not  aware*  of  any  ground  of 
distinction  arising  out  of  the  nature  of  the  property  in 
controversy. 
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We  hold  the  law  to  be  then,  that  the  owner  of  a  slave 
from  whose  possession  the  same  has  been  wrongfully 
taken,  has  the  right  so  long  as  his  legal  title  subsists,  not' 
barred  by  operation  of  the  statute  of  limitations  or  other* 
wise,  to  retake  such  slave  wherever  he  may  be  found,  if 
this  may  be  done  without  breach  of  the  peace,  and  without 
trespass  upon  the  person  or  premises  of  the  wrongful 
possessor.  The  common  law,  indeed,  carries  the  doctrine 
farther  and  justifies  an  entry  into  the  house'  or  upon  the 
premises  and  a  retaking  from  the  actual  possession  of 
the  wrong-doer ;  such  entry  is  not  regarded  as  a  trespass, 
but  on  the  contrary  as  compatible  with  the  rights  of  the 
general  owner  of  the  property.  3  Bl^ck.  Com.,  4.  But  we 
think  the  safer  rule,  in  reference  to  this  peculiar  kind  of 
property,  is,  to  deny  the  right  of  entry  in  such  cases  as 
it  would  necessarily  tend  to  a  violation  of  the  public  peace. 
There  are  other  limitations  and  restrictions  of  this  right 
founded  in  wise  policy.  It  cannot  be  exercised  at  the 
hazard  of  the  peace  and  good  order  of  society,  to  which 
the  private  rights  and  interests  of  individuals  must  always 
be  held  subordinate.  Hence  if  a  breach  of  the  peace  | 
ensue,  the  owner  of  the  slave  is  indictable.  Nor  can  this 
right  be  exercised  where  the  title  of  the  former  owner  is 
barred  by  the  statute  of  limitations  or  otherwise  extin- 
guished. The  right  results  from,  and  is  wholly  dependant 
upon  the  fact  of  ownership ;  to  hold,  therefore,  that  the 
right  to  regain  the  possession,  in  any  mode,  existed  after 
the  title  and  right  of  possession  has  ceased  to  exist,  would 
be  most  absurd,  Neither  can  the  owner,  in  the  exercise 
of  this  right,  justify  an  injury  to  the  person,  or  an  entry 
within  the  close  of  the  person  in  possession  of  the  slave. 
In  such  case,  the  owner  must  seek  his  remedy  by  action. 


700  JACKSON: 

[CoUomb  99.  Tiylor.] 

Bat  if  the  slave  be  found  off  the  premises  of  the  person 
having  had  possession,  the  owner  may  lawfully  recaptare 
him,  provided  he  do  so  without  force  or  breach  of  the 
peace*  And  in  such  case  neither  an  action  of  trespass 
nor  other  form  of  action  can  be  maintained  against  the 
owner  or  one  acting  under  his  authority,  either  by  the 
wrong-doer,  or  any  one  claiming  to  hold  from  under  him. 
In  such  case,  there  is  no  ityury,  either  to  the  right  or 
rights  of  possession  of  the  wrong-doer ;  for  as  against  the 
proper  owner,  he  has  neither  the  one  nor  the  other.  He 
can  have  no  constructive  possession  of  the  property  tor- 
tiously  taken  or  held  by  him.  Such  an  idea  is  an  absurdity, 
and  is  without  authority  to  countenance  it.  Constructive 
possession  results  from  title  alone,  and  can  exist  only  in 
favor  of  the  rightful  owner,  and  in  general  it  does  exist 
in  his  favor  until  put  an  end  to  by  actual  adverse  pos- 
session in  another.  But  as  respects  a  wrong-doer,  the 
law  is  otherwise.  His  right,  if  it  may  be  so  called,  depends 
solely  upon  the  fact  of  actual  possession ;  in  other  words, 
his  actual  possession  is  all  that  the  law  recognizes  or 
I  protects;  and  that  merely  upon  a  principle  of  public 
policy  for  the  preservation  of  the  peace  and  repose  of 
society.  And  all  that  he  can  be  heard  to  complain  of  is, 
an  injury  to  his  actual  possession,  at  least  as  against  the 
owner.  But  the  term,  actual  possession,  in  reference  to 
a  wrong-doer,  must  be  understood  in  a  limited  sense,  and 
as  not  existing,  so  as  to  entitle  him  to  maintain  trespass 
against  the  owner,  where  the  slave,  though  in  his  service, 
or  on  his  errand,  is  not  within  his  close  in  fact  or  in  law, 
as  was  the  fact  in  the  case  under  consideration.  These 
principles,  we  think,  are  fully  sustained  by  reason  and 
authority,  and  are  essential  to  the  protection  and  security 
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of  the  rights  of  the  owner  of  slave  property.  All  the 
authorities  concur,  that  in  trespass  the  gist  of  the  action 
is  a  forcible  injury  to  property  in  the  possession  of  the 
plaintiff,  and  upon  the  general  issue,  the  plaintiff  must 
prove  that  the  property  was  in  his  possession  at  the  time 
of  the  injury,  and  this  rightfully,  as  against  the  defendant. 
2  Greenl.  Ev.,  sec.  613.  This  possession  as  to  the  general 
owner  is  either  actual,  or  it  may  be  constructive,  upon 
the  principle,  that  the  right  of  property  draws  to  it  the 
possession,  where  there  is  no  intervening  adverse  posses- 
sion* The  authority  above  lays  it  down,  that  possession 
is  constructive  when  the  property  rightfully  belongs  to 
the  plaintiff,  but  is  in  the  actual  custody  and  possession 
of  no  one ;  or  when  it  is  in  the  care  and  custody  of  a 
servant,  agent,  overseer,  or  borrower,  a  bailee  for  carriage 
or  other  service,  or  the  like ;  where  the  actual  possessor 
has  no  vested  interest  or  title  to  the  beneficial  use  or 
enjoyment  of  the  property;  but  on  the  contrary  the  owner 
may  resume  the  possession  at  pleasure.  lb.  sec.  614. 
The  same  author  lays  down  the  principle,  to  be  found, 
indeed,  in  all  the  books,  ^that  proof  of  an  actual  and 
exclusive  possession  by  the  plaintiff,  even  though  it  be 
by  wrong,  is  sufficient  to  support  this  action  (trespass) 
against  a  mere  stranger  or  wrong-doer,  who  has  neither 
title  to  possession  in  himself,  nor  authority  from  the  legal 
owner.  The  wrongful  possessor,  though  tenant  by  suffer- 
ance has  no  such  remedy  against  the  rightful  owner, 
who  resumes  the  possession.  lb.,  sec.  618  and  the  authori- 
ties  cited.  From  these  principles,  which  are  certainly 
correct,  it  clearly  follows,  that  in  the  case  under  considera- 
tion, there  having  been  no  actual  trespass,  either  to  the 
person  or  property  of  the  defendant  in  error  in  the 
recaption  of  the  slave  in  question,  this  action  cannot  be 
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maintained  for  any  purpose.  And  even  had  there  been 
a  trespass  to  the  actual  possession,  the  extent  of  the  right 
of  recovery,  would  have  been  for  9uch  trespass  merely, 
not  for  the  value  of  the  slave.  We  scarcely  deem  it 
necessary  to  review  the  cases  referred  to  in  our  xnwn 
reports,  as  they  do  not,  in  our  judgment,  conflict  with  the 
opinion  here  expressed,  and  were  it  otherwise,  we  would 
feel  constrained  to  dissent  from  their  authority.  In  the  case 
of  Kegler  vs.  Miles^  (Mar.  and  Yer.  Rep.,  426,)  the  only 
point  raised  by  the  facts  was,  whether  the  adverse 
possession  of  a  slave  for  more  than  three  yeiirs,  would 
vest  a  right  of  property  in  the  possessor,  under  the  statute 
of  limitations,  and  it  was  properly  held  that  it  would; 
and  that  in  such  case  there  existed  no  right  of  recaption. 

This  is  all  that  can  be  regarded  as  decided  in  tbe-ease, 
and  we  fully  assent  thus  far  to  the  correctness  of  the 
decision.  The  case  of  Partee  vs.  Badget  and  others^  (4 
Yer.,  174)  presents  the  same  identical  question,  made  in 
case  of  Kegler  vs.  Miles ;  and  simply  re-affirms  the  prin- 
ciple decided  in  that  case.  The  case  of  Marshall  vs. 
Penington  (8  Yer.  Rep.,  424)  was  a  penal  action  upon  the 
act  of  1799,  chap.  28,  sec.  2,  for  enticing  away  and  har- 
boring a  slave,  and  we  think  is  no  authority  in  the  present 
case,  and  need  not,  therefore,  be  further  noticed. 

Let  the  judgment  be  reversed  and  the  case  be  remanded 
for  another  trial. 
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Pbicb  vs.  Allen. 

1.  A  sealed  agreementy  intelligrible  in  itself,  complete  in  its  terms,  and 
withoai  uncertainty  as  to  its  ol^ect  or  extent,  is  presumed  to  contain 
the  final  intentions  of  the  parties,  and  all  proof  of  declarations  made  at 
the  time  of  the  execution  of  the  agreement,  or  before  or  after,  tending 
to  vary  the  terms  of  such  agreement,  is  inadmissible,  and,  if  admitted, 
the  court  is  lK>und  to  exclude  it  on  the  application  of  the  party  aggrieved 
at  any  time  before  the  jury  retire  from  the  box. 

3.  An  agreement  was  as  follows:  Allen  agrees  to  giro  Price  the  use  of 
EUeck,  from  April  to  December.  Price  agreeii  to  deliver  to  Allen,  a  mnlo 
of  the  value  of  sixty  dollars  for  the  use  of  EUeck.  The  right  of  said  mule 
is  to  remfln  in  said  Price  until  the  work  is  done  and  the  time  expires. 
This  agreement  imposes  an  obligation  on  Price  to  retain  the  ^custody 
and  control  of  the  slave,  and  the  hiring  of  such  slave  to  another  person 
is  a  violation  of  the  agreement,  and  a  conversion  of  him  for  which  he 
was  liaUe  to  the  extent  of  the  value  of  such  slave  and  interest,  in  case 
of  his  death. 

Allen  brought  an  action  on  the  case  against  Price,  in 
the  Circuit  Court  of  Obion,  for  the  value  of  a  slave.  Flea 
not  guilty.  On  the  trial,  before  Judge  Fitzgerald  and 
&  jiiry»  it  appeared  that  an  agreement  was  made,  signed 
and  sealed,  between  the  parties,  that  Price  was  to  have 
the  use  of  the  slave  EUeck,  belonging  to  Allen,  from 
April  to  25th  December,  and  that  Price  was  to  furnish 
Allen  with  a  mule  of  the  value  of  sixty  dollars  during  the 
time  of  the  hiring.  Price  hired  the  slave  to  Edwcurds, 
in  whose  possession  he  died.  It  was  the  oral  under- 
standing of  the  parties  that  the  slave  was  to  be  worked 
on  the  farm  of  Price.  There  was  testimony  as  to 
declarations  of  the  plaintiff  and  defendant  on  the  subject 
of  the  hiring. 

After  commencement  of  the  argument  of  the  case,  the 
counsel  for  defendant  moved  the  court  to  withdraw  from 
the  consideration  of  the  jury,  all  the  evidence  on  the 
subject  of  the  agreement  of  hiring  except  the  written 
instrument  itself.    The  court  refused  to  do  this. 

The  court  charged  the  jury  that  if  there  was  an 
agreement  between  the  parties  that  the  negro  should  be 
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employed  on  the  farm  of  the  defendant  in  Obion  coimtj, 
and  the  defendant  afterwards  hired  the  slave  to  Edwards 
to  cat  wood  on  the  Mississippi  river,  that  would  be  a 
conversion  of  the  slave,  and  the  defendant  was  liable. 
He  also  charged  that  if  the  hiring  was  general,  and 
the  defendant  hired  the  slave  to  another  and  lost  thereby 
all  control  over  him,  it  was  a  conversion,  for  which  he 
was,  in  the  event  the  slave  was  not  returned  to  the 
proper  owner,  liable.  There  was  a  verdict  and  judgment 
for  the  plaintiff.    Defendant  appealed* 

CochraUf  for  the  plaintiff  in  error. 

The  general  hirer  of  a  slave  is  the  owner  for  the  time 
and  is  bound  to  such  care  as  inen  of  common  prudence 
take  of  their  own  slaves ;  Story  on  Bail.  261, 262,  and  263, 
and  264.  This  is  the  general  rule  as  applicable  to  other 
property,  and  I  am  not  aware  of  any  change  in  the  rule 
with  respect  to  slaves.  The  cases  of  Angus  vs.  Dickinumf 
Meigs  468,  Branch  vs.  Hortely^  1  Hum.  199,  and  Ycadeef 
vs.  Fatn^  6  Ham.  104,  are  relied  upon  by  the  defendant 
in  error,  but  they  all  recognize  the  general  rule  as  above 
stated ;  also  8  Hum.  428.  In  these  cases,  however,  there 
were  special  stipulations  in  the  contract  of  hiring.  In 
the  first,  the  slave  was  to  be  employed  to  drive  the  party's 
wagon.  In  the  others  there  were  special  prohibitions. 
In  the  one,  that  the  slave  was  not  to  be  employed  in  or 
about  the  water;  in  the  other,  that  he  was  not  to  be 
removed  out  of  the  county ;  and  in  all,  these  special  stip- 
ulations were  violated,  and  the  court  holds  such  violation 
of  the  express  agreement  to  be  a  conversion  of  the  pro- 
perty. If  the  hirer  of  slaves  is  governed  by  any  other 
rule  than  that  which  governs  the  hirer  of  other  property, 
I  have  not  been  able  to  find  it  declared.    If  slaves  are  a 
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peculiar  species  of  property,  they  have  peculiar  powers 
to  protect  ^emselves.    They  have  intelligence  and  judg- 
ment to  discover  dangers  and  avoid  them,  and  to  complain 
to  their  owner  of  any  abuse  or  ill  treatment  they  may 
receive.    If  because  they  stand  higher  in  the  scale   of 
being  than  dead  matter  and  dumb  animals,  they  deserve 
more  tender  and  humane  treatment,  this  very  fact  is  a 
guarantee  that  they  will  receive  such  treatment.    It  is  not 
a  good  reason  for  restrainii^  the  hirer  of  slaves,  by  rules 
so  stringent  that  he  cannot  employ  them  in  any  service, 
for   himself  or   another,  in    which  a   man   of  conrnion 
prudence  would  employ  his  own   slave.    If  the  letter  to 
hire  wishes  to  restrict  the  employment  of  his  slave  to  a 
particular    kind   of  service,  or  to    exclude   a  particular 
service,  he  can  easily  do    so  by  the  contract,  as  in  the 
cases   above  referred  to.    In  this   case,  the  plaintiff  in 
error   insists  that  the    hiring  was  general,  without  any 
restrictions  in  the  contract.    It  is  certain  that  the  writing 
made  by  the  parties  is  a  general  hiring.    But  the  judge 
in  his  charge  to  the  jury  places  a  general  and  special 
hiring  on  the  same  ground.     If  the  jury  had  believed 
that  the  hiring  was  general  and  without  restriction,  they 
could  not  have  found  for  the  plaintiff  in  error,  without 
violating  the  instructions  of  the  court. 

W.  R.  Harris^  for  the  defendant  in  error. 

The  proof  shows  conclusively  that  Price  hired  the 
negro  in  controversy,  from  Allen  to  work  on  his  (Price's) 
plantation,  in  Obion  county,  and  that  Price  afterwards 
hired  him  to"  Edweurds,  to  work  at  his  wood-yard  on 
the  Mississippi  river.  This  was  a  conversion  of  the 
negro,  and  Price  was  liable  for  his  value;  although,  he 
was  afterwards  lost  by   inevitable   casualty,   Angus  vs. 
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Dickerson^  Meigs'  R,  458;  Horseley  vs.  Branchy  I  Hump. 
R  199 ;  Cain  and  Horn  vs.  Kdly,  4  Hump.  R.  472 ;  Van- 
leer  vs.  Fain^  6  Hump.  R.  104.  Bat  it  is  insisted  that 
the  Circuit  Judge  erred  in  not  withdrawing  from  the  jury 
the  parol  evidence  of  the  special  hiring;  this  objection 
is  not  well  taken  for  the  reason,  first,  the  testimony  had 
been  permitted  to  go  to  the  jury  without  objection,  and 
it  was  too  late,  after  two  of  the  counsel  had  addressed 
the  jury,  to  call  upon  the  court  to  withdraw  it;  second, 
the  testimony  was  competent  if  it  had  been  objected  to 
at  the  proper  time;  Vanleer  vs.  Fain^  6  Hump.  R.  104; 
Dick  vs.  Martin^  7  Hump.  263.  The  next  objection  is 
that  the  counsel  of  the  plaintilBT  in  error  requested  the 
judge  to  charge  the  jury  that  *'if  the  hiring  was  a 
general  hiring,  that  in  that  case  the  defendant  would 
have  a  right  to  hire  said  negro  to  said  Edwards,  and  that 
such  hiring  would  not  be  a  conversion."  This  the  court 
refused  to  charge,  but  charged  ^that  if  the  hiring  was 
a  general  hiring,  yet  the  defendant  would  not  have  a 
right  to  hire  him  to  Edwards  for  the  entire  time  so  as 
to  lose  all  control  over  him."  In  this  charge  I  insist 
there  is  no  error.  The  hirer  of  a  slave  takes  upon  him- 
self a  personal  trust,  and  the  presumption  is  he  wants 
him  for  his  own  use  and  service,  otherwise  he  would 
not  hire  him,  nor  would  the  owner  agree  to  let  him  have 
him;  for  I  would  be  very  willing  to  hire  my  slave  to 
A,  knowing  him  to  be  a  prudent,  humane  man,  when  I 
would  utterly  refuse  to  hire  him  to  B,  knowing  him  to 
be  in  every  particular  the  reverse;  then  if  A  hire  him 
to  B  to  work  for  him,  this  would  be  a  difierent  use ;  it 
would  be  using  him  for  a  different  purpose,  and  in  a 
different  manner,  from  that  which  was  intended  by  the 
parties;  and  A  would   be  responsible  for   all  damages, 
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and  if  a  loss  occurs,  although  by  inevitable  casualty,  he 
would  be  responsible  therefor:  Story's  Com.  on  Bail, 
p.  272,  sec.  413;  Jones  on  Bail.  68,  69,  121;  2  Lord 
Raymond  909,  917.  '^Slaves  are  a  peculiar  species  of 
property ;  a  property  in  intellectual  and  moral  and  social 
qualities,  in  skill,  in  fidelity  and  in  gratitude,  as  well 
as  in  their  capacity  for  labor."  Henderson  vs.  Vaulx  and 
Wife,  10  Yer.  R,  27,  38,  39;  State  vs.  Thompson,  2  Tenn. 
R.  96.  Principles  applicable  to  this  peculiar  property 
must  be  adopted  and  enforced:  Story  on  Bail.  p.  368, 
sec.  577;  Boyce  vs.  Anderson,  2  Peters'  Sup.  Court  R.  150. 
Every  principle  of  sound  policy,  prudence  and  humanity, 
forbid  the  idea  that  a  general  hirer  shall  have  the  right, 
without  first  obtaining  the  consent  of  the  owner,  to  rehire 
a  slave;  if  he  can  hire  him  to  one  person  he  may 
to  any  person,  at  discretion;  he  might  hire  him  from 
the  owner  for  twelve  months  for  one  hundred  dollars, 
being  himself  a  farmer  and  a  prudent  man,  there  being 
at  least  a  tacit  understanding  between  the  parties  that 
he  was  hiring  for  his  own  use,  and  he  might  the  next 
day  hire  him  to  a  steam-boat,  or  to  an  iron  factory,  at 
twenty-five  dollars  per  month,  where  the  owner  had 
refused  to  let  him  go  for  that  money,  but  chose,  through 
motives  of  prudence  and  humanity,  to  take  one  hundred 
dollars  per  year  from  the  farmer.  This  would  be  a  fraud 
upon  the  owner  and  a  conversion.  But  suppose  this 
part  of  the  charge  is  erroneous,  it  will  not  avail  the 
plaintifi*  here ;  he  did  not  except  to  it ;  the  charge  was 
upon  an  immaterial  point,  a  hypothetical  proposition  not 
rav8ed  by  the  proof;  the  proof  clearly  establishes  a 
sjpecial  hiring,  and  there  is  no  pretence  from  the  proof 
that  Edwards  hired  the  negro  only  for  a  month ;  then  the 
jury  could  not  possibly  have  been  misled  by  the  charge 
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^hat  in  case  the  hiring  was  general  and  Price  had  hired  the 
negro  to  Edwards  the  entire  time  for  which  he  had  hired 

him  himself,  so  as  to  lose  all  control  over  him,''  &c.  The 
Supreme  Court  will  not  reverse  for  an  error  in  the  charge 
of  the  Circuit  Judge,  upon  an  abstract  proposition  in 
reference  to  which  there  is  no  proof  in  the  record :  Porter 
vs.  Woodf  Stacker  4*  Co.f  3  Hump.  R.  56;  Webster  vs. 
Flemmingf  2  Hump.  R.  518;  Marr  vs.  Rucker^  1  Hump. 
R.  353;  Jamigan  vs.  Mairs  and  Winfield^  I  Hump.  R. 
473.  It  is  essential  to  the  success  of  a  motion  for  a  new 
trial  on  the  ground  of  misdirection,  that  it  should  mate- 
rially affect  the  verdict,:  Graham  on  New  Trials,  263; 
10  John.  R.  447 ;  5  Day's  R.  479 ;  5  Mass.  R.  487.  In 
ordinary  cases,  notwithstanding  a  misdirection,  if  the 
court  see  that  justice  has  been  done,  and  a  new  trial 
ought  to  produce  the  same  result,  a  new  trial  will  not  be 
granted:  Graham  oq  New  Trials,  301;  2  Salk.  644,646. 

OMs,  for  the  plaintiff  in  error. 

• 

1.  The  court  erred  in  not  rejecting  the  parol  evidence 
which  varied  the  contract.  7  Hum.  188;  3  Hum.  162. 
The  objection  that  the  motion  to  reject  or  withdraw  the 
evidence  was  during  the  argument,  cannot  be  seriously 
pressed;  the  practice  is  too  well  settled.    7  Hump.  188. 

2.  The  charge  that  if  the  hiring  was  general,  yet  that 
the  sub-hiring  was  of  itself  a  conversion,  is  believed  to 
be  erroneous. 

In  this  species  of  bailments  the  owner  parts  with  his 
property  for  the  term  agreed  upon,  and  he  is  entitled 
to  the  hire;  and  it  is  upon  this  principle  that  the  bailee 
is  bound  for  doctor's  bill,  loss  of  time,  if  sick,  &e. 
Story    on  Bail.  364,  371,    385,  394;    2  Kent,  164.      The 
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bailee  is  only  bound  to  use  ordinary  diligence :  Case  of 
Angus  vs.  Dickerson^  Meigs*  R.  460,  which  is  relied  upon 
by  the  other  side,  but  which  is  a  case  of  special  bail- 
ment, cannot  be  authority  to  sustain  the  charge  of  the 
court. 

When  the  authorities  speak  of  bailments  being  matter 
of  trust,  they  only  mean  that  the  bailee  is  bound  to  due 
diligence  in  preserving  and  restoring  the  thing  bailed  to 
the  owner  at  the  expiration  of  the  time  for  which  it  is 
bailed. 

McKiNNET,  J.  delivered  the  opinion  of  the  court 

This  action,  in  which  are  joined  counts  in  trover  and 
case,  was  brought  by  the  defendant  in  error,  in  the 
Circuit  Court  of  Obion  county,  to  recover  the  value  of 
a  slave  delivered  into  the  possession  of  the  plaintiff  in 
error  under  an  agreement,  in  writing,  sealed  by  the  par* 
ties,  of  which  the  following  is  a  cc^y,  viz: 

^An  article  of  agreement  between  Gideon  Allen  of  the 
first  part,  and  William  Price  of  the  other  part;  said 
Allen,  on  his  part,  agrees  to  give  the  said  Price  the  use 
of  a  negro  boy,  EUeck,  from  this  time  until  Christmas; 
and  the  said  Price,  on  his  part,  delivers  to  the  said 
Allen,  one  mule,  of  the  value  of  sixty  dollars,  as  com- 
pensation for  the  use  of  said  negro.  The  said  Price  is 
to  find  two  suits  of  Summer  clothing  for  said  boy ;  the 
right  of  said  mule  to  remain  in  said  Price  until  the 
work  is  done  and  the  time  expires.  Given  under  our 
hands  and  seals  this  the  11th  day  of  April,  1846. 

^'GmEON  Allen,  [Seal.] 

"William  E.  Price.''  [Seal.] 
**Test.—E.  Y.  Shuck, 

Thomas  M.  Price.*' 
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The  proof  shows,  that  said  slave  was  delivered  to  the 
plaintiff  in  error  immediately  after  the  execution  of  the 
foregoing  written  agreement  It  further  appears,  that 
the  plaintiff  in  error  retained  the  slave  in  his  own  pos- 
session and  service  until  after  his  tobacco  crop  was 
gatherec[;  and  then  hired  said  slave,  till  Christmas,  to 
one  Edwards,  who  took  him  near  to  Mills'  Point,  on  the 
Mississippi  river,  about  twelve  miles  distant  from  the 
residence  of  the  plaintiff  in  error;  and  while  at  work 
there  in  the  service  of  Edwards,  the  slave  became  sick 
and  died.  On  the  trial,  evidence  was  introduced  by  the 
plaintiff,  of  a  verbal  agreement  between  him  and  Price, 
made  on  the  day  previous  to  the  execution  of  the  written 
contract  and  the  delivery  of  the  slave,  that  the  slave 
was  to  be  employed  by  Price  in  working  on  his  farm, 
in  Obion  county.    The  admissions  of  Price  to  that  effect,  i 

and  that  he   was  forbidden  to  hire  the  slave  to  another 
were  also  given  in*evidence  by  the  plaintiff. 

During  the  argument  of  the  cause  before  the  jury,  the 
defendant's  counsel  moved  the  court  to  withdraw  from 
the  jury  all  the  evidence  in  reference*  to  the  hiring  of 
said  slave,  except  the  foregoing  written  agreement;  but 
the  court  refused  to  do  so.  The  Circuit  judge  instructed 
the  jury,  in  substance,  that  if  the  slave  were  hired  to  the 
defendant  to  work  on  his  farm,  in  Obion  county,  and  he 
afterwards  hired  said  slave  to  Edwards,  to  cut  wood  on 
the  Mississippi  river,  this  would  be  a  conversion  of  the 
slave  by  the  defendant.  And,  further,  that  if  the  hiring 
were  general,  yet  the  defendant  would  not  have  a  right 
to  hire  the  slave  to  Edwards,  for  the  entire  time  for 
which  the  defendant  had  hired  him,  so  as  to  lose  all 
control  over  him. 
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Tbe  jury  rendered  a  verdict  for  five  hundred  and 
ninety-four  dollars  damages,  which  the  court  refused  to 
set  aside,  and  the  defendant  appealed  in  error  to  this 
court.  The  errors  relied  upon  are.  first,  the  refusal  of 
the  court  to « exclude  the  parol  evidence  from  the  jury; 
and  second,  the  instructions  to  the  jury,  that  the  hiring 
of  the  slave,  by  the  defendant,  to  Edwards,  was  a 
conversion. 

1.  We  are  of  opinion  that  the  court  erred  in  refusing 
to  exclude  the  parol  evidence  which  had  been  permitted 
to  go  to  the  jury.  The  written  instrument  above  set 
forth,  upon  its  face,  imports  a  legal  obligation,  contain- 
ing the  terms  of  the  contract  between  the  parties, 
intelligible  in  itself,  complete  in  its  terms,  and  without 
any  uncertainty  as  to  the  object  or  extent  of  the  agree- 
ment; it  is  therefore  presumed,  to  contain  the  whole 
agreement  and  undertaking  of  the  respective  parties, 
and  that  it  was' designed  to  be  the  evidence  of  their 
final  intentions;  and  all  oral  testimony  of  previous  con- 
versation between  the  parties,  or  of  declarations  at  the 
time  when  it  was  executed,  or  afterwards,  tending  to 
substitute  a  different  contract,  was  inadmissible,  and 
ought  to  have  been  rejected.  In  the  application  of  this 
principle,  it  is  unimportant  at  what  time  during  the 
progress  of  the  trial,  the  objection  may  be  taken,  or  as  to 
the  mode  of  taking  it.  It  may  be,  that,  in  particular 
cases,  the  force  of  the  objection  cannot  be  made  manifest 
until  opportunity,  is  afibrded  the  party  to  be  prejudiced, 
of  introducing  his  evidence.  And  even  though  no  objec- 
tion be  made  when  the  illegal  evidence  is  admitted,  yet 
it  is  competent  to  the  party  to  be  afiected  thereby,  at 
any  time  before  the  retirement  of  the  jury  from  the  box, 
to  call  upon  the  court  to  exclude  it  from  the  consider- 
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ation  of  the  jury;  and  if  the  objection  has  not  been 
previously  waived  by  some  affirmative  act  of  the  party, 
it  will  be  error  in  the  court  to  refuse  to  do  so. 

2.  In  reference  to  the  question,  whether  the  hirer  of  a 
slave,  in  a  case  of  general  hiring,  is  at  liberty  to  transfer 
the  possession  and  control  of  the  slave  to  another  by 
sub-hiring,  without  the  knowledge  and  assent  of  the 
owner,  no  decision  is  called  for  upon  the  proper  con- 
struction  of  the  written  contract  between  the  parties  in 
this  case.  It  may  not,  however,  be  improper  to  remark, 
that  we  are  not  aware  of  any  authoritative  abjudication, 
expressly  upon  the  point,  in  this  State;  and  when  pro- 
perly presented  it  will  be  a  question  worthy  of  grave 
consideration,  whether,  in  respect  to  slave  property,  such 
right  on  the  part  of  the  general  hirer,  can  be  maintained 
either  upon  principle  or  authority. 

We  think  the  proper  meaning  and  construction  of  the 
written  contract  between  the  parties  in  this  case  were 
mistaken  by  his  Honor,  the  Circuit  Judge*  It  does  not 
import,  in  its  terms,  a  general  hiringy  as  seems  to  have 
been  assumed;  but  a  delivery  of  the  slave  to  the  plaintiff 
in  error,  for  a  limited  period  to  the  personal  use  of  the 
latter.  The  language  of  the  contract  is  not  that  the 
owner.  In  general  terms,  hires  the  slave  to  Price,  for  a 
certain  time,  the  effect  of  which  would  have  been  to 
vest  him  with  all  the  rights  of  a  general  hirer,  what- 
ever they  may  be ;  but  on  the  contrary  to  give  the  use 
of  the  slave  to  Price  till  Christmas;  and  for  such  use 
Price  stipulates  to  deliver  to  the  owner  a  mule  worth 
sixty  dollars.  This  language  clearly  imports  a  personal 
obligation  and  trust,  on  the  part  of  Price,  that  he  should 
retain  the  possession,  control,  and  use  of  the  labor  of 
the  slave  during  the  entire  period  limited  in  the  agree- 
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ment.  This  is  still  more  apparent  from  the  stipulation 
on  the  part  of  Price,  that  he  was  to  retain  the  legal 
title  to  the  mule,  to  the  end  that  he  might  be  made 
sore  of  the  services  of  the  slave  for  the  period  of  time 
agreed  upon;  or,  if  otherwise,  that  he  should  not  be 
liable  for  the  hire.  This  stipulation  clearly  indicates 
that  it  wa6  not  understood  or  intended  that  Price  should 
stand  upon  the  footing,  or  be  held  to  the  responsibilities 
of  a  general  hirer ;  who  is  liable  for  the  hire,  although 
he  may  not  enjoy  the  services  stipulated  for,  unless 
otherwise  agreed  upon  by  the  parties.  Upon  this  con- 
struction of  the  written  contract,  it  results,  that  Price 
had  no  authority  to  hire  the  slave  to  Edwards;  and  that 
in  doing  so  he  was  guilty  of  a  conversicHi  of  the  slave, 
and  of  course  liable  in  damages  for  his  reasonable  value 
with  interest  thereon,  as  increased  damages,  from  the 
time  of  the  conversion,  if  deemed  proper  by  the  jury, 
imder  all  the  circumstances  of  the  case. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 


46. — ^voL-  ix. 


7U  JACKSON: 

Stxwabt  Of.  Harris. 

£.  Harrii  told  ona  UioiiMiid  aera  of  land  to  M.  Stawait  He  aold  tbe 
western  half  to  J.  Stewart  by  metes  and  bonnda.  The  whole  tract  was 
snbseqnently  sold  onder  a  void  judgment  for  taxes,  and  J.  Harris  became 
the  purchaser.  He  placed  a  tenant  on  the  eastern  half,  who  remained  in 
poseeiion  for  seven  years,  claiming  the  whole  tract  by  Tirtne  of  tlia  tax 
sale.  There  was  no  visible  open  possession  of  the  western  half  by  Harris, 
and  the  statste  consequently  did  not  bar  the  right  of  Stewart  Tlie  con- 
structive possession  of  Stewart  was  not  disturbed  by ,  Harris*  occupation 
of  the  eastern  half. 

I^ectmeat  in  the  Circuit  Court  of  Obion,  by  Stewart, 
against  Harris.  Verdict  and  judgment  for  the  defendant. 
Fitzgerald,  judge,  presiding.    The  plaintiff  appealed. 

C.  CHlAs  and  Cochran^  for  the  plaintiff. 

W*  IL  HarriSf  for  the  defendant. 

MoKiMKBT,  J.  delivered  the  opinion  of  the  court. 

The  lessors  of  the  plaintiff  claim  title  to  the  land 
described  in  the  declaration  in  this  case,  as  heirs  at 
law  of  James  Stewart,  deceased.  It  appears  that  the 
tract  of  land  sued  for  was  originally  part  of  a  grant  of 
one  thousand  acres,  lying  in  Obion  county;  granted  by 
the  State  of  North  Carolina  to  Edward  Harris,  on  the 
10th  of  July,  1788,  and  by  him  conveyed  to  Mathias 
Stewart,  on  the  20th  of  February,  1790,  who  sold  and 
conveyed  five  hundred  acres  thereof,  being  the  western 
half,  now  in  dispute  by  specific  metes  and  bounds,  to 
James  Stewart,  the  ancestor  of  the  plaintifiTs  lessors,  by 
deed,  bearing  date  the  1st  of  August,  1803.  Neither  the 
lessors  of  the  plaintiff,  nor  those  under  whom  they 
deraign  title,  ever  were  in  actual  possession  of  any  part 
of  said  five  hundred  acres  of  land.  It  further  appears, 
that  in  1835,  the  entire  original  tract  of  one  thousand 
acres  was  reported  for  the  taxes  of  1835,  in  the  name 
of  Edward  Harris,  the  granfte,  and  was  sold,  and  pur- 
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chased  by  the  defendant,  to  whom  it 'was  conveyed  by 
sheriflfs  deed,  dated  10th  November,  1837.  The  defendant 
entered  upon  and  took  actual  possession  in  the  latter 
part  of  1836,  by  placing  a  tenant  thereon;  but  the  pos- 
session thus  taken  was  within  the  bounds  of  the  eastern 
half  of  the  original  tract  of  one  thousand  acres,  and  did 
not  include  any  part  of  the  western  moiety  owned  by  the 
plaintiff,  and  in  controversy  in  this  action;  and  this 
possession  was  continued  for  more  than  seven  years 
before  the  commencement  of  this  suit.  In  1846,  the 
defendant  for  the  first  time,  took  possession  within  the 
boundaries  of  the  five  hundred  acres  claimed  by  the 
plaintiff;  whereupon  this  action  was  commenced.  Upon 
these  factfi^  his  Honor,  the  Circuit  Judge,  instructed  the 
jury,  in  substance,  that  if  the  defendant  under  the  sheriff's 
deed,  had  held  the  uninterrupted  adverse  possession  of 
the  land  described  therein,  for  more  than  seven  years 
before  the  commencement  of  this  suit,  claiming  to  the 
extent  of  the  boundaries  of  said  deed,  and  adversely  to 
all  others,  such  possession  under  said  deed  would  give 
him  title  to  the  land  described  therein,  by  operation  of 
the  statute  of  limitations,  although  his  actual  possession 
did  not  include  any  part  of  the  five  hundred  acre  tract 
claimed  by  the  plaintiff's  lessors,  unless  they  were  within 
some  of  the  exceptions  of  the  statute.  This  instruction 
was  erroneous,  and  contrary  to  the  well  established 
principle  laid  down  by  this  court  in  the  case  of  Talbot 
vs.  McGavocKs  lessee^  (1  Yer,  262,)  and  more  recently  in 
the  case  of  Smith  vs.  McCalVs  heirs,  (2  Hum.  163.)  It 
is  well  established  in  this  State,  and  perhaps  no  con- 
flicting decision  can  be  found  any  where,  that  a  party 
setting  up  claim  to  land  under  the  statute  of  limitations, 
in  virtue  of  a  possession  under   an  inferior  or  defective 
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title^  mast  show  an   actual  possession  of  some  part  of 
the  land  in  dispute;  and  that  such  possession  was  visible, 
notorious  and  adverse  to  the  title  of  the  proper  owner, 
and  all  others ;  and  that  it  was  with  an  exclusive  claim 
of  title  in   the  possessor,  and  not,  as  to   the  whole  or 
part  of  the  premises,  in  subordination  to,  or  consistentlj 
with,  the  claim  of  another.      I  Burr.  60;   4  Kent  Com. 
482,  489 ;  6  John.  R.  197;  15  Mass.  R.  495.    And  although 
it  is  not   necessary,    in   order  to    form  the  bar  of  the 
statute,    that    the    rightful    owner    should    have   actual 
knowledge  of  the  adverse  possession,  yet  it  is  necessary, 
that  it  should  be  accompanied  by  such  circumstances  of 
notoriety,  as  that  he   may  be  presumed  to  know,  or  at 
least  have  opportunity  of  knowing,  that  there  is  a  pos- 
session adverse   to  his  title.    Cowp .  R.  217;  4  Mass.  R 
416;  4  Mason  R,  326.    The  eastern  and  western  moieties 
of  the  original  tract  of  land  in  question,   became,  from 
the  date  of  the  conveyance  to  James  Stewart    in  1803, 
separate  and    distinct  tracts;  and  the    actual  possession 
of  the  eastern  tract,  by  the   defendant,  though  under  a 
conveyance  purporting  to  include  both  tracts,  gave  him 
no  constructive  possession  of  the  western  moiety;  because 
there    cannot   be    in  legal    contemplation,  a  possession, 
either  actual  or  ccHistructive,  of  the  same  identical  traet 
of  land,  in  two  adverse  claimants  at  the  same  time.    If 
there  be  an  actual,  mixed  or  concurrent  possession,  the 
well  settled  principle  is,  that  the  legal  seisin  or  posses- 
sion shall  be  adjudged  in  him   who  has  the  title;   and 
it  is  equally  well  settled,  that  the  constructive  possession 
which  the  law  annexes  to  the  better  title,  is  in  the  true 
owner,  if  there  be  no  adverse  possession^  until  an  actual 
disseisin  or  adverse    possession  by    another.    It  is  clear, 
therefore,  that  the  constructive  possession  of  the  lessors 
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of  the  plaintiff,  of  the  land  in  dispute,  was  not  disturbed, 
much  less  ousted,  by  the  entry  and  actual  possession  of 
the  defendant  of  the  eastern  tract ;  and  it  is  alike  clear, 
that    the  constructive    possession  of  the    western    tract 
being  in  [the  plaintiff,  the  defendant  could  have  no  such 
possession  thereof.     The  actual  possessson  by  the  defend- 
ant of  the  one  tract,  was  perfectly  consistent  wjth  the 
constructive  possession  by  the  plaintiff  of  the  other  tract ; 
and  therefore,  until  the  actual  entry  and  trespass  within 
his  boundaries   in  1846«   the  plaintiff  had   neither   cause 
of  complaint  nor  right  of  action  against  the    defendant; 
and  not  until  then  had  the    defendant  any  such  posses- 
sion of  the  western   tract  as  the  statute  of  limitations 
would  attach  to  or  upon.    The  case  of  Brawn  vs.  Johnson^ 
(1    Hum.  261,)    to  which  the  counsel  for  the  defendant 
referred  in  argument,  bears  no  resemblance  or  analogy 
to  this  case,  either  in  its  facts  or  principles.     That  case 
decides,  and    correctly,   that    under   the    2nd  section  of 
the  act  of  1819,  ch.  28,  a  person  holding  adverse  posses* 
sion  for  seven  years  of  a  tract  of  land,  by  virtue  of  a 
title  bond,  is  protected  in  his  possession  to  the  extent  of 
the  boundaries  defined  in  such  bond.    There  the  actual 
possession,  under  the  title  bond,  was  of  the  same  identical 
tiract  of  land  covered  by  the  plaintiff's    grant.     There, 
tiie  defendant's  actual  entry  and  adverse  occupancy  were 
a  disseisin  and  ouster  of  the  plaintiff's  constructive  pos- 
session, as   to  the  entire  tract;   and  in    such    case  the 
princ^>le  properly  applied  in  favor  of  the  defendant,  that 
possession  of  part,  in  the  absence  of  any  adverse  posses- 
sion, was  possession  of  the  whole  of  the  land  embraced 
within  the  boundaries  of  the  title  bond.     The  principle 
of  that  case,  and  of  the  present,  are  perfectly  consistent 
with  each  other.     Let  the  judgment  be  reversed. 
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A*  La8HLBb»  AdnCr.  t».  Jacobs. 

The   admiMioiif   of  aa  ezecntrU  are  competent    erldence   to  chazfe  the 
eetate  In  the  henda  of  the  administrator  tf« 


This  is  an  action  by  Jacobs  against  LasUee,  admin- 
trator.  There  was  a  verdict  and  judgment  for  the 
plaintiff;  Fizgerald,  J.  presiding. 

The  defendant  appealed. 

J.  R,  and  A.  Hawkins^  for  Lashlee. 
JoneSf  for  Jacobs* 

Grbbn,  J.  delivered  the  opinion  of  the  coort. 

This  is  a  suit  brought  by  Jacobs^  against  Lashlee,  as 
administrator  de  bonis  nan  cum  testamento  annexo  of  James 
S.  Sales,  deceased,  for  the  proceeds  of  a  parcel  of  salt, 
which  the  plaintiff  alledges^  Sales  sold  for  him,  on 
oommission,  and  for  which  he  has  not  accounted.  On 
the  death  of  J.  S.  Sales,  his  widow,  Jane  Sales,  qualified 
as  his  executrix,  and  on  her  death  the  defendant  became 
administrator  de  honis  nan. 

On  the  trial,  the  plaintiff  proved  that  his  agent 
presented  a  receipt  signed  ^J.  S.  Sales,  per  lady,"  for 
twenty-five  barrels  of  salt  to  be  sold  on  commission,  to 
Mrs.  Sales  while  she  was  executrix,  and  that  she  stated 
it  was  correct,  that  the  salt  was  received  and  had  been 
sold.  This  was  in  February,  1844,  at  which. time  salt 
sold  for  fifty-five  cents  per  bushel,  and  that  a  barrel 
usually  contains  about  six  bushels.  The  usual  commission 
for  selling,  is  fifty  cents  a  barrel.  The  court  charged  that 
upon  this  evidence,  the  plaintiff  had  a  right  to  recover. 
The  jury  found  for  the  plaintiff,  and  the  defendant  appealed 
to  this  court 
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The  only  question  in  this  cause  is,  whether  the  admis- 
sions of  Mrs.  Sales,  while  she  was   executrix,  are  com- 
petent evidence  agdinst  the  administrator  de  bonis  mm. 
And  we  think  they  are  evidence.    Such  admissions,  made 
in  good  faith  while  she   represented  the  estate,  and  had 
an  interest  in  the  matter,   are  evidence   to   charge   the 
estate.    It  is  the  settled  law,  that  a  new  promise,  by  an 
executor  or   administrator,  avoids  the  bar  of  the  statute 
of  limitations.     16  Mass.    Rep.  431;   8  Mass.  Rep.  133; 
1  Atkyns  226.    And  if  a  promise    will  avoid  the  bar  of 
the  statute  of  limitations,  why  may  it  not  be  admissible 
to  establish  indebtedness?    We  see  no  reason  against  it, 
and  the  admission  of  the  former  executrix  must,  on  prin- 
ciple, be  regarded  as  effectual  to  charge  the  estate,  as 
if  made  by  the  administator  de  bonU  turn.    15  Mass.  R. 
374;    16  Mass.  R.  432;  1  Greenleaf  Ev.  sec.  179.     We 
think,   therefore,   there  is  no  error   in  this  record,  and 
affirm  the  judgment. 


.   I 
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HixBB  VS.  Thb  Statc 

Indictment  for  mnrder  In  the  county  of  Hardexnan.  The  defendant  pleaded 
that  he  was  not  guilty  of  murder  in  the  first  or  second  degree,  or  of  inTol- 
nntary  manslaughter;  but  confesses  that  he  was  guilty  of  voluntary  man- 
slaughter: there  was  issue  on  the  plea.  This  plea  dispenses  with  the  necessity 
of  proof  of  venne. 

< 

This  is  an  indictment  for  murder  in  the  first  degree. 
The  defendant  pleaded  not  guilty,  was  convicted  and  a 
new  trial  granted,  and  thereupon  he  withdrew  the  plea  of 
not  guilty,  and  pleaded  that  he  was  not  guilty  of  murder 
in  the  first  or  second  degree,  or  involuntary  manslaughter, 
but  confessed  that  he  was  guilty  of  voluntary  manslaughter. 
On  this  plea  there  was  issue.  The  jury  found  him  guilty 
of  murder  in  the  first  degree,  with  mitigating  circum- 
stances, and  there  was  judgment  accordingly.  The 
defendant  appealed. 

H.  Barry f  for  the  plaintifi*  in  error. 

Attorney  General^  for  the  State. 

TuBLEY,  J.  delivered  the  opinion  of  the  court. 

There  is  no  error  in  this  case ;  the  prisoner  has  been 
tried  a  second  time  and  convicted  of  a  very  aggravated 
homicide,  and  must  now  abide  the  penalty  prescribed  for 
it.  The  charge  of  the  judge  of  the  Circuit  Court  to  the 
jury  is  accurate  in  every  particular ;  and  lays  down  the 
law  correctly,  in  relation  to  the  legal  effect  of  the  intoxi- 
cation  of  the  prisoner  at  the  time  he  committed  the  ofience 
and  under  this  charge  the  jury  have  found  that  it  was 
not  of  such  a  character  as  to  mitigate  the  homicide  from 
murder  in  the  fiirst  to  murder  in  the  second  degree ;  and 
from  the  proof  in  the  case  we  are  satisfied  that  this  find- 
ing is  correct. 

As  to  the  objection  that  there  is  no  proof  of  venue :  all 
(hat  we  think  it  necessary  to  observe  is,  that  the  bill  of 


APRIL  T£RM»  1649.  721. 

[HiMsv*.  The  State.] 

indictment  charges  the  crime  to  have  been  committed 
in  Hardeman  county;  and  the  defendant  in  his  plea 
confesses  the  felonious  slaying  charged,  but  denies  that 
it  was  done  wilfully^  deliberately,  premeditatedly,  and 
with  malice  aforethought,  so  as  to  constitute  murder  in 
the  first  or  second  degree.  This  is  the  substance  of  his 
plea,  which  is  in  the  words  following: 

''The  defendant  by  leave  of  the  court  withdraws  his 
plea  of  not  guilty  heretofore  pleaded,  and  now  pleads 
that  he  is  not  guilty  of  murder  in  the  first  or  second  degree 
or  involuntary  manslaughter,  but  confesses  that  he  is  guilty 
of  voluntary  manslaughter.  ** 

This  admission  of  the  felonious  slaying,  is  to  be  referred 
to  the  charge  as  made  in  the  bill  of  indictment,  and  con- 
sidered as  a  confession  of  the  homicide  in  the  county  of 
Hardeman;  this  plea  coniesses  everything  but  the  intent» 
and  under  it  no  proof  was  really  necessary,  but  such  as 
showed  that  the  killing  was  done  willfully,  deliberately, 
premeditatedly,  and  maliciously ;  or  that  it  was  done  with 
malice  aforethought,  without  circumstances  of  justification 
or  excuse.  In  addition  to  this,  it  is  to  be  observed  that  there 
is  proof  in  the  record,  from  which  it  is  most  clearly  infera- 
ble that  the  homicide  was  committed  in  Hardeman  county, 
and  from  which  the  jury  might  well  have  founds  that  it 
was  so  committed. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


79S  JACKSON: 
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Proof  that  defendant  waa  charged  with  the  commiaBlon  of  an  offence,  and  that 
ho  neither  admitted  or  denied  It,  la  admlarible.  It  la  otherwlae>  if  he  deny  the 
charge. 

Kendrick  was  indicted  for  stealing  a  bank  bill  in  the 
CDunty  of  McNairy.  On  the  trial  before  Hardin,  special 
judge  and  a  jury,  Walsh  testified  that  he  had  heard  Rush- 
ing, the  clerk  of  Shull,  state,  in  the  presence  of  defendant, 
that  a  twenty  dollar  bill  was  stolen  from  him  or  the  store  in 
his  custody;  that  he  believed  the  defendant  had  stolen  it;  that 
he  proposed  to  search  the  defendant,  to  which  the  defendant 
agreed ;  that  defendant  was  searched,  and  a  twenty  dollar 
bill  was  found  in  his  possession;  that  Rushing  said  it 
was  the  bill ;  that  defendant  denied  it,  and  said  it  was 
his  property,  and  that  he  had  won  it  at  a  horse  race. 

The  witness  also  proved  that  Rushing  was  dead.  This 
proof  was  objected  to,  but  the  objection  was  overruled, 
and  it  was  submitted  to  the  consideration  of  the  jury. 

The  judge  stated  to  the  juiy  that  if  it  appeared  that 
Rushing  was  dead,  and  that  he  had  declared  in  the 
presence  of  defendant  that  money  had  been  stolen  from 
him,  and  that  money  was  immediately  found  in  possession  of 
defendant,  corresponding  in  description  Mrith  that  described 
by  Rushing,  and  that  Rushing  claimed  it  on  sight,  the  jury 
might  safely  conclude  that  a  larceny  had  been  conunitted; 
that  if  defendant  claimed  the  money  as  his  own,  the  claim 
of  the  defendant,  all  other  circumstances  being  equal, 
would  be  at  least  as  good  as  Rushing's,  and  that,  in  order 
to  satisfy  themselves  of  the  guilt  or  innocence  of  the 
defendant,  they  would  inquire  whether  the  defendant's 
conduct  and  statements  were  consistent  with  his  innocence, 
or  if  his  claim  was  set  up  as  a  subterfuge,  and  the  jury 
might  weigh  all  that  Rushing  said  and  did,  and  all  that 
defendant  said  and  did  on  the  occasion  referred  to. 


APRIL  TERMt  1849.  7SS 

[Kendrick  v«.  Tbe  State.] 

There  was  a  verdict  of  guilty,  and  three  years*  confine- 
ment in  the  penitentiary,  and  judgment  thereupon.  The 
defendant  appealed. 

A.  Miller,  for  the  plaintiff*  in  error. 

Attorney  General,  for  the  State. 

TuKLBY,  J.  delivered  the  opinion  of  the  court. 

The  testimony  upon  which  the  conviction  in  this  case 
for  the  larceny  charged  in  the  bill  of  indictment,  was 
obtained  by  the  State,  is  illegal..  The  Circuit  Judge,  in 
permitting  evidence  of  what  Dixon  H.  Rushing  had  charged 
the  prisoner  with,  in  relation  to  the  ofience,  to  go  to  the 
jury,  was  laboring  under  a  mistaken  apprehension  as  to 
the  rule  of  evidence  as  applicable  to  such  a  case. 

The  law  upon  this  subject  is  this ;  if  a  man  be  charged 
with  the  commission  of  an  ofience,  and  he  neither  admit 
or  deny  it,  if  facts  in  relation  thereto,  of  which,  if  true, 
he  must  be  cognisant,  be  charged  in  his  presence  and 
hearing  to  exist,  and  he  do  not  controvert  them,  proof  of 
such  charge  having  been  made,  is  legitimate.  But  if 
he  deny  the  charge  of  his  guilt,  if  he  controvert  the  truth 
of  the  facts,  proof  of  such  charges  cannot  be  heard, 
because  they  are  mere  charges  unsupported  by  oath,  and 
lack  that  confirmation,  which  is  supposed  to  be  given  to 
them  by  the  implied  admission  of  the  person  charged,  in 
not  denying  them. 

In  the  case  under  consideration,  the  charges  and  state- 
ments  made  against  the  prisoner  by  Dixon  H.  Rushing, 
were  always  peremptorily  denied  by  him,  and  he  invariably 
insisted  that  the  money  found  in  his  possession  and  claimed 
by  Rushing  was  his  own,  and  there  is  nothing  to  controvert 
his  claim,  except  the  uncorroborated  charge  of  Rushing 
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to  the  contrary,  made,  as  the  proof  showsy  under  high 
excitement    It  will  never  do  to  sustain  a  conviction  under 
such  circumstances* 
Let  the  judgment  be  reversed  and  the  case  remanded. 


Frank  jmrn  Bbuns  vs.  Townsexd  and  Williams. 

Ammpait  against  an  endorser.  The  declaration  STerred  that  wlien  the  note 
became  due  and  payablei  to  wit,  on  the  2nd  day  of  June,  1848,  payment  was 
duly  demanded.  It  was  objected  that  the  note  had  been  dae  twenty-eight 
days  on  tlie  2nd  day  of  June,  1848,  and,  theraf  ore,  demand  was  not  made  in 
due  time;  but  the  court  holds  that  it  being  averred  that  demand  was  mad» 
when  the  note  became  due  and  papable,  the  designation  of  the  9nd  day  of 
June*  with  a  scitieef,  might  be  rejected  as  snrpluaage. 

This  case  was  tried  by  Judge  King  and  a  juiy,  in  the 
Commercial  and  Criminal  Court  at  Memphis,  and  a  verdict 
and  judgment  rendered  for  the  plaintiff.  The  defendant 
appealed. 

No  counsel  for  the  plaintiff  in  error. 

E.  M.  Yerger^  for  the  defendant  in  error. 

Grebn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  against  the  maker  and  endorser  of 
a  promissory  note.  The  declaration  alleges  that  John 
Frank,  on  the  3d  day  of  March,  1848,  executed  his  prom- 
issory note  of  that  date,  by  which  he  promised,  sixty 
days  after  the  date  thereof,  to  pay  Bruns  the  sum 
of  two  hundred  and  ninety  dollars,  and  sixty  cents,  at  the 
Union  Bank  at  Memphis,  and  that  said  Bruns  afterwards, 
to  wit,  OB  the  8d  day  of  March,  1848,  endorsed  and  delivered 
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the  same  to  the  said  plaintiffs;  ''and  the  said  plainti& 
aver,  that  afterwards,  when  the  said  sum  of  money  in 
the  said  promissory  note  specified,  became  due  and  payable, 
to  wit,  on  the  2nd  day  of  June,  1848,  the  same  was  pre- 
sented at  the  branch  of  the  Union  Bank  of  Tennessee  at 
Memphis  for  payment,  and  payment  thereof  was  then 
and  there  duly  demanded,  &cJ^ 

The  defendants  pleaded  non-assumpsit,  and  there  was  a 
verdict  and  a  judgment  for  the  plaintiffs.  The  defendants 
prosecute  this  writ  of  error,  and  assign  for  e^ror  that  from 
the  declaration  it  appears,  that  the  demand  for  payment 
was  made  twenty-eight  days  after  the  note  became  due 
and  payable,  and,  therefore,  the  endorser  is  not  bound. 

This,  at  the  first  blush,  seemed  to  be  a  fatal  objection 
to  this  declaration,  but  upon  looking  into  the  authorities, 
we  are  satisfied  that  there  is  no  error  in  the  judgment. 
The  declaration  avers  that,  "when  the  said  promissory 
note  became  due  and  payable,  to  wit,  on  the  2nd  day  of 
June,  1848,  &c.,'*  demand  was  made.  Now  the  averment, 
that  the  demand  was  made  **  when  the  note  became  due 
and  payable,^  is  sufficient ;  and  the  statement  of  the  day, 
afterwards  made,  under  a  scSicet  was  immaterial,  and 
may  be  regarded  as  surplusage.  And  if  there  be  a  repug- 
nancy between  the  material  averment,  and  that  which  is 
surplusage,  the  latter  statement  will  be  disregarded. 
Binner  vs.  Russell^  I  Bing.,  23 ;  8  Eng.  Com.  Law  Rep., 
230 ;  Chitty  on  Bills,  Am.  Edi,  note  h ;  1  Bac.  Ab.,  215,  730; 
Wells  vs.  Weedley^  5  How.  Miss.  Rep.,  498. 

If  demand  was  made  when  the  note  became  due  and 
payable,  such  demand  must  have  been  made  on  the  5th 
of  May,  and  not  on  the  2nd  of  June,  as  stated  under  the 
scilicet    Let  the  judment  be  affirmed. 
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1.  Red  estate  told  by  vlrtne  of  an  execution  ianied  on  a  judgment  of  the 
federal  court  is  subject  to  redemptiona  nnder  the  act  of  1820,  ch.  11. 

3.  The  aMignee  of  an  equity  of  redemption  is  entitled  to  redeem  real  estate 
sold  by  execution,  as  fuUy  as  the  execution  debtor. 

This  is  a  bill  in  Chancery,  and  there  was  a  decree  by 
the  Chancellor  presiding  (Jones)  for  complainant. 
Defendants  appealed. 

Totten^  for  the  complainant 

Bullockf  for  defendants. 

McRiMKET,  J.  delivered  the  opinion  of  the  court. 

This  bill  was  brought  to  enforce  the  redemption  of  a 
tract  of  land  lying  in  Hardin  county,  which  was  sold  by 
the  Marshal  on  the  21st  day  of  June,  1845,  as  the  pro- 
perty of  Robert  6.  Allison,  by  virtue  of  an  execution 
issued  upon  a  judgment  of  the  Federal  Court  for  the 
District  of  West  Tennessee,  and  was  purchased  at  said 
sale,  by  the  defendant  Kerr,  for  the  sum  of  forty  dollars, 
who  afterwards*  viz,  en  the  26th  day  of  October,  1846, 
sold  and  conveyed  the  same  to  the  defendant  Davidson. 

It  appears,  that  after  said  sale,  viz,  on  the  14th  day 
of  October,  1845,  said  Allison,  who  was  indebted  in  a 
large  amount  to  various  merchants  of  the  city  of  Balti- 
more, executed  a  deed  of  trust,  by  which  he  conveyed 
to  the  complainant,  as  trustee  for  the  benefit  of  said 
creditors,  among  other  things,  **all  his  right,  title  and 
interest,"  in  and  to  the  tract  of  land  sold  as  aforesaid, 
containing  about  five  hundred  acres. 

The  bill  alleges,  that  on  the  0th  day  of  October,  1846, 
the  complainant,  through  his  agent  and  attorney  tipplied 
to  the  defendant  Kerr,  to  redeem  said  tract  of  land,  and 
tendered  to   him  the    amount  of  the  redemption  money ; 
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but,  that,  although  informed  of  said  deed  of  trust  executed 
to  the  complainant,  he  refused  to  receive  the  money,  or 
to  suffer    a  redemption  thereof;    and  afterwards  fraudu- 

ntly  conveyed  the  same  to  defendant,  Davidson.  The 
redemption  money  was  deposited  with  the  clerk  of  the 
Federal  Court  for  the  District  of  West  Tennessee.  The 
defendants  are  non-residents,  and  the  bill  has  been  taken 
as  confessed  against  them,  and  the  cause  regularly 
brought  to  hearing  ex  parte.  The  chancellor  decreed  for 
the  complainant ;  and  to  reverse  this  decree,  the  defend- 
ants have  prosecuted  a  writ  of  error  to  this  court. 

Two  questions  are  presented  for  our  determination; 
first,  whether,  since  and  by  virtue  of  the  process  act  of 
Congress  of  1828,  ch.  68,  sea  3,  (Laws  of  the  U.  S.,  vol.  4, 
p.  279,)  lands  in  this  State,  levied  upon  and  sold  by 
virtue  of  final  process  issued  upon  a  judgment  of  the 
Federal  Court,  are  subject  to  redemption  under  the  act 
of  1820,  ch.  11.  Ajid,  second,  if  so,  whether  the  com- 
plainant stands  in  such  a  relation  as  to  be  entitled  to 
redeem  the  land  in  question* 

1.  The  3rd  section  of  the  act  of  Congress  of  1828, 
,  ch.  68,  provides,  that  ^  writs  of  execution  and  other  final 
process  issued  ^on  judgments  and  decrees^  rendered  in  any 
of  the  courts  of  the  United  States,  and  the  proceedings 
thereupon,  shall  be  the  same,  except  their  style,  in  each 
State,  respectively  as  are  now  used  in  the  courts  of  such 
State,"  Sco. 

It  was  held  by  this  court,  in  the  case  of  Polk  and 
wife  YS.  Douglass  and  Cameron^  (6  Yer.  209)  that  lands 
sold  upon  final  process  from  the  Federal  Court,  prior  to 
the  passage  of  the  act  of  Congress  of  1828,  were  not 
subject  to  redemption,  under  the  laws  of  this  State. 
And  that  decision  was  unquestionably  correct  in  princi- 
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pie;  because  the  act  of  Confi^ess  of  1792,  which  is 
similar  in  its  provisions  to  the  act  of  1828,  adopted  only 
such  State  laws^  regulating  the  form  and  effect  of  process 
upon  judgments  in  their  courts  as  were  in  existence  in 
1789;  and  did  not  adopt  or  recognise  die  authority  of 
any  law  or  regulation  of  this  character  which  might 
be  afterwards  passed  by  the  States;  nor  did  it  apply  to 
States  subsequently  admitted  into  the  Union.  Wayman 
▼8.  Southard,  10  Wheatou's  R.  1,  (6  Cotfd  Rep-  U.  S.  1,) 
Branson  vs.  Kinzie,  I  Howard's  Rep.  U.  S.  311,  924.  It 
is  obvious,  therefore,  that  the  process  acts  of  1789  and 
and  1792,  could  have  no  application  to  this  State,  or  to 
other  States  admitted  into  the  Union  after  their  passage ; 
and  this,  perhaps,  was  the  reason  of  the  passage  of  the 
act  of  1828.  Under  the  latter  act,  we  think,  the  ques- 
tion as  to  the  right  of  redemption,  admits  of  no  doubt. 
It  is  certainly  true,  that  the  laws  of  a  State  regulating 
the  process  of  its  courts,  its  mode  of  execution,  and  its 
effect,  furnish  no  rule  for  the  courts  of  the  United  States, 
unless  adopted  by  the  latter.  To  Congress  belongs  the 
exclusive  and  absolute  power  of  prescribing  the  form 
and  effect  of,  and  mode  of  proceeding  on,  executions 
issued  upon  judgments  rendered  in  the  eourts  of  the 
United  States.  If  this  were  not  so,  the  judicial  power 
of  the  federal  government,  would  be  altogether  inade- 
quate to  the  important  purposes  for  which  it  was  designed. 
But,  instead  of  forming  a  uniform  system  regulating  the 
process  of  the  federal  courts,  varying  from  that  of  the 
State  courts,  Congress  has  deemed  it  the  wiser  policy  to 
conform  the  process  and  modes  of  proceeding  on  execu- 
tions  upon  judgments  rendered  in  the  United  States' 
Courts,  to  those  of  the  several  States.  This  policy  was 
adopted,  no  doubt,  in  view  of  the  various  forms  of  process. 
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and  different  modes  of  proceeding  to  carry  into  effect 
their  judgments,  which  existed  in  the  several  States.  In 
some,  the  sale  of  i^al  property,  upon  execution,  was 
absolute  and  unconditional ;  in  others,  subject  to  redemp- 
tion within  a  limited  period ;  and  again  in  others,  it  could 
not  be  sold  at  all,  but  was  only  liable  to  be  extended 
upon  an  elegit.  Other  differences,  in  this  respect,  both 
in  regard  to  real  and  personal  property,  existed  in 
different  States,  which  for  the  present  purpose,  need  not 
be  further  noticed.  It  must  have  been  foreseen  there- 
fore,  by  Congress,  that  the  probable  tendency  of  a  uniform 
regulation,  giving  to  the  final  process  of  the  federal 
courts  a  form  and  effect  variant  from  that  of  the  State 
courts,  would  produce,  perhaps,  not  infrequent  collisions 
and  conflicts  between  the  Federal  and  State  tribunals; 
which  has,  happily  been  avoided  by  the  passage,  from 
time  to  time,  of  the   process  acts    above    referred  to. 

The  act  of  1828,  in  the  language  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Ross  and  others 
vs.  Duval  and  others^  (13  Peters'  Rep.  45,  53,)  ''adopts 
in  specific  terms,  the  execution  laws  of  the  States.''  And 
in  the  case  of  Bronson  vs.  Kinzie  and  others^  (1  Howard's 
Rep.  325,)  Mr.  Justice  McLean,  says,  ''the  settled  policy 
of  the  Federal  Government  is,  to  adopt  the  State  laws 
regulating  final  process.  And  so  far  as  the  acts  of  Con- 
gress have  operated.  State  laws  have  governed  executions 

* 

in  the  Federal  Courts.'*    And,  again,  in   the  case  of  the 

Bank  of  the    United  States  vs.    Halsteadf  10  Wheaton's 

Rep.   51,    (6  Cond.  Rep.   U.  S.  22,    26,)    the  court  say, 

that  the  process  acts  of  Congress  adopt   "the  effect  as 

well   as  the  form  of  the  State  process." 

From  these    authorities,    and,   indeed,  from   the  plain 

language  of  the  act  of  Congress,  it  is  too  clear  to  admit 
47. — ^voL.  IX. 
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of  donbt,  that  lands  in  this  State,  sold  by  virtne  of  pro* 
cess  from  the  Federal  Court,   are  sabject  to  redempticMiy 

under  the  act  of  1820,  ch.  11,  in  precisely  the  same 
manner  as  if  sold  under  final  process  of  our  courts. 
Again,  the  right  to  redeem  land,  sold  under  process  of 
the  Federal  Courts,  might  perhaps  be  maintained  upon 
the  ground  that  the  redemption  law  of  1620,  prescribes 
a  rule  of  property :  and,  therefore,  by  the  34th  section 
of  the  judiciary  act  of  1789,  furnishes  the  rule  of  decision. 
But  it  is  not  necessary  to  place  the  determination  of  the 
present  case  upon  this  ground,  as  the  right  is  clear 
beyond  all  question,  upon  the  former  ground. 

2.  It  is  not  contended,  and  cannot  be,  that  the  deed 
of  trust  was  not  operative  to  vest  in  the  complainant 
all  the  equitable  interest  or  estate  in  the  tract  of  land 
in  questiout  remaining  in  Allison  after  the  execution 
sale.  And  if  such  transfer  may  be  made,  as  most 
certainly  it  may,  it  necessarily  follows,  that  the  assignee 
is  vested  with  all  the  rights  and  equities  of  the  defendant 
in  the  execution  whose  land  was  sold.  This,  however, 
is  not  now  to  be  regarded  as  an  open  question ;  it 
was  in  efiect,  decided  by  this  court  in  the  case  of 
Jones  vs.  The  Planters^  Bankf  5  Humphreys  619;  and 
still  more  recently  and  still  more  directly,  in  the  case 
of  Kennedy  vs.  Howard^  6  Humphreys  64.  In  the  latter 
case  it  was  held,  that  an  assignment  by  title  bond, 
after  execution  sale,  vested  the  assignee  with  the  equi- 
table estate  of  the  defendant  in  the  execution,  and 
clothed  him  with  all  the  equities  of  the  assignor;  and 
entitled  him  to  redeem  from  one  holding  the  legal  title 
in  trust  foe  the  assignor,  although  the  assignee  had  given 
no  pecuniary  consideration  for  the  assignment*  That 
case  asserts  a  broader  principle  than  is  necessary  to  the 
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determination  of  the  one  under  consideration.  We  are 
of  opinion,  therefore,  that  there  is  no  error  in  the  decree 
of  the  Chancellor,  and  direct  that  it  be  ai&rmed. 


DOORERY  VS*   MiLLEE. 

1.  The  original  charter  of  the  Farmert'  &.  Merchants*  Bank,  provided  that 
the  bank  should  discount  no  paper  which  did  not  fall  due  within  twelve 
months  from  the  date  of  the  discount.  The  act  of  1841,  ch.  127,  sec.  4, 
provides  that  when  the  directors  of  any  bank  in  the  State,  sliaU 
deem  it  advisable  for  the  better  security  of  any  debt  due  to  sucl^  bank,  to 
take  paper  from  any  debtor  having  longer  time  than  twelve  mouths  to 
run  to  maturity,  it  may  be  lawful  for  such  bank  to  discount  such  paper; 
this  act  is  an  extension  of  the  corporate  powers  of  any  bank  which  may 
choose  to  accept  the  benefit  of  the  provision,  and  where  a  bank  discounted 
paper  having  longer  time  to  run,  it  will  be  presumed  prima  faeie  that  It 
was  for  an  existing  debt  and  for  the  aeccurity  of  the  bank. 

2.  In  applications  to  amend,  it  is  difficult,  if  not  impossible  for  the  Supreme 
Court  properly  to  control  the  discretion  of  the  Circuit  Court ;  yet  when  a 
plea  is  drawn  out  in  proper  form  verified  by  affidavit  and  presented 
in  due  time,  though  after  demurrer,    it  is  erroneous  not  to  receive  it. 

This  action  of  debt  was  tried  by  J.  C.  Humphreys, 
special  judge,  and  a  jury,  and  judgment  rendered  on 
demurrer  for  the  plaintiff.    The  defendant  appealed. 

M.  Brown  and  H.  A.  Barry,  for  the  plaintiff  in  error. 

"FT.  T.  Brown  and  A.  Miller^  for  the  defendant  in  error. 

Gebbn,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  upon  two  bills  single  executed 
to  the  Farmers'  &  Merchants'  Bank  of  Memphis,  the  one 
for  three  thousand  eight  hundred   and   sixty-six  dollars 
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sixty-seven  cents,  payable  two  years  afler  date;  and  the 
other  for  four  thousand  one  hundred  and  thirty-three 
dollars  thirty-three  cents,  payable  three  years  after  date, 
which  bills  single  were  assigned  to  the  plaintiff. 

To   the    plaintiff's    declaration  the  defendant  pleaded 
three  pleas,  containing  substantially  the  same  matter  of 
defence,  viz,    that  the  said  bills  single  were  discounted 
by  the  said  bank,  the  29th  day  of   May,  1844,  and  that 
each  of  said  bills  single  had  more    than  twelve  months 
to  run  after  they  were  discounted ;  and  that  by  the  fun- 
damental   articles  of  the  charter  of  said  bank,  it    was 
prohibited  from  discounting  any  paper  which  would  not 
fall  due  within  twelve  months  after  the  time  such  paper 
should  be    discounted;    wherefore,  the   said  bills    single 
were  wholly  void.     To  these  pleas,  the  plaintiff  replied, 
that    at  the    time  said  bills    single  were   discounted  by 
said  bank,  the    defendant  was  a  debtor  to   the  bank  in 
the  sum  of  ten  thousand  dollars,  and  that  for  the  better 
security    thereof  the  said  bank  deemed  it    advisable  to 
take  paper  from  the  defendant,  having  longer  time    to 
run  to  maturity,  than  twelve  months ;  and  therefore  said 
bank  did  discount  said  bills  single  having  a  longer  time 
to  run    than  twelve    months.     To    the  replications  the 
defendant  demurred. 

These  pleadings  were  made  up  at  the  February  term, 
1848,  of  the  Circuit  Court,  and'  at  the  June  term  there- 
after, the  defendant  filed  his  af&davit,  stating  that  the 
two  bills  single  described  in  the  plaintiff's  declaration 
in  this  case  were  discounted  by  the  Farmers'  &  Mei^ 
chants'  Bank  of  Memphis,  at  a  rate  of  discount  of  a 
fraction  over  seven  per  centum  per  annum,  making  the 
discount  equal  to  eight  per  centum  per  annum  of  interest ; 
and  that   the  said  notes  when    discounted  by  the  bank 
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had,  both  of  them  over  one  year  to  ran  to  maturity,  that 
is,  until  they  fell  due,  to  wit,  one  of  them  nearly  two* 
years,  and  the  other  nearly  three  years.  Upon  this 
affidavit  the  defendant  moved  thp  court  for  leave  to 
amend  his  second  and  third  pleas,  by  inserting  the 
averment  that  the  notes  in  question  were  discounted  at 
the  Farmers'  &  Merchants'  Bank,  ''at  the  rate  of  a  frac- 
tion over  seven  per  centum  per  annum,  making  the 
discount  equal  to  eight  per  centum  per  annum  interest," 
which  motion  was  overruled  by  the  court ;  and  thereupon 
the  defendant's  demurrers  to  the  plaintiff's  replications 
were  overruled  and  judgment  rendered  for  the  plaintiff 
for  the  debt  in  the  declaration  mentioned.  From  the 
judgment  the  defendant  appealed  to  this  court. 

The  only  question  in  this  case  that  has  presented  any 
difficulty  to  our  minds,  is,  as  to  the  application  of  the 
defendant  in  the  court  below,  to  be  permitted  to  amend 
two  of  his  l^pleas.  The  fact  disclosed  in  the  defendant's 
affidavit,  if  properly  pleaded,  would  have  been  a  good 
defence  to  the  action,  at  least  in  part,  and  as  the  attain- 
ment of  justice  ought  to  be  the*  object  of  all  courts,  it 
would  seem  that  a  Circuit  Court  with  such  a  fact  thus 
presented  should  have  been  inclined  to  permit  this  matter 
of  defence  to  be  brought  before  it,  by  a  proper  plea. 

The  act  of  1809,  ch.  49,  sec.  21,  authorises  the  court 
to  permit  the  parties  from  time  to  time  to  amend  any 
defect,  omission  or  imperfection  upon  such  terms,  as  the 
said  courts  shall  in  their  discretion,  and  by  their  rules 
prescribe.  This  court  has  gone  very  far  in  sustaining 
the  action  of  the  Circuit  Court  in  allowing  amendments 
to  process  and  pleadings ;  and  certainly  would  have  given 
its  sanction  to  the  leave  to  amend  asked  for  in  this  case, 
if  the  Circuit  Court  had  allowed  the  amendment,  and  the 
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objection  had  come  from  the  other  side.  Bat  we  know 
of  no  case,  in  which  this  court  has  reversed  the  judg- 
ment of  the  Circuit  Court,  for  refusing  to  give  a  party 
leave  to  amend  his  plea  or  declaration. 

The  right  of  a  party  to  amend  is  addressed  to  the 
discretion  of  the  court  The  Circuit  Court,  according 
to  the  act  of  1809,  allows  amendments  according  to 
the  rules  it  may  prescribe,  and  upon  such  terms,  as  in 
its  discretion,  it  may  impose.  With  such  latitude  of 
discretion,  allowed  by  law,  it  must  be  seen  that  it  would 
be  difficult,  if  not  impossible  for  this  court  to  undertake 
to  control  that  discretion.  In  regulating  their  rules  of 
practice,  in  the  nature  of  things,  the  Circuit  Courts  must 
be  left  to  their  own  sense  of  propriety  and  to  their 
responsibility,  so  as  to  exercise  their  discretion  that  right 
and  justice  shall  be  done.  For  upon  this  exercise  of 
discretion  in  matters  over  which  this  court  can  exercise 
no  control,  the  very  *  fate  of  a  cause  may  often  depend. 
In  applications  for  continuance,  and  for  leave  to  take 
depositions,  exemplifications  of  this  remark  are  constantly 
occurring.  And  so  in  applications  for  leave  to  amend. 
But,  difficult  as  it  may  be,  for  this  court  to  control  the 
discretion  of  the  Circuit  Court,  still  we  do  not  intend  to 
say  that  in  no  case  will  it  be  done.  On  the  contrary, 
we  think,  that  where  a  plea  is  drawn  out  in  proper 
form,  containing  a  good  defence  to  the  action,  and  the 
truth  of  it  is  verified  by  affidavit,  it  would  be  error  not 
to  permit  such  plea  to  be  filed,  provided  the  motion  was 
made  before  the  demurrer  came  on  for  argument.  But 
on  the  other  hand,  if  the  amended  plea  is  not  ofiered, 
so  that  the  court  can  see  that  it  would,  as  amended  be 
a  good  defence,  this  court  has  decided  in  the  case  of 
Rainey  and  Henderson  vs.  Sanders^  (4  Hum.  R.  447-8,)  it 
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IB  no  error  to  refase  it.  We  cannot,  therefore,  say  that  the 
court  erred  in  this  case,  in  refusing  to  permit  the  pro- 
posed amendment.  As  an  averment  in  the  pleas  in  which 
it  was  proposed  to  be  inserted,  it  would  have  been 
insensible  and  incongruous.  Those  pleas  allege,  that  the 
charter  of  the  Bank  prohibited  the  discount  of  any  paper 
having  more  than  twelve  months  to  run ;  and  that  the 
bills  single  sued  on,  had  more  than  twelve  months  to 
run  after  they  were  discounted;  wherefore,  they  were 
void.  The  amendment  proposed  is  an  averment  that  the 
bills  single  were  discounted  at  a  fraction  over  seven  per 
centum  per  annum,  equal  to  eight  per  centum  interest. 
This  averment  has  no  connection  with  the  other  matter  of 
the  pleas,  and  would  only  tend  to  confuse  and  obscure  their 
meaning.  If  the  matter  of  the  pleas  be  a  defence  to 
the  action,  and  the  averment  proposed  to  be  inserted,  by 
way  of  amendment,  be  also  a  defence  to  the  action, 
these  different  defences,  thus  stated  in  the  same  plea, 
would  make  it  bad  for  duplicity.  And  if  the  matter  of 
these  pleas  be  no  good  defence  to  the  action,  the  inser- 
tion of  the  proposed  averment  in  pleas  averring  entirely 
different  matters  of  defence,  would  tend  to  confuse  the 
plaintiff  as  to  the  mode  of  treating  the  plea  so  amended^ 
and,  therefore  should  not  have  been  allowed. 

As  the  affidavit  disclosed  proper  matter  for  a  plea, 
the  court  might  have  suggested  the  impropriety  of  intro- 
ducing it  into  the  pleas  already  filed,  and  have  indulged 
the  party  to  draw  out  a  proper  plea.  But  the  court 
was  not  bound  to  do  this,  and  we  cannot  say  that  his 
Honor  erred  for  failing  to  do  so.  To  put  the  court  in 
the  wrong,  it  is  necessary  in  such  cases,  that  the  pro- 
posed amendment  be  drawn  out  in  form  and  offered 
properly  verified. 
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2.  The  next  enquiry  is,  did  the  court  err  in  ove 
the  defendant's  demurrers  to  the  plaintiff's  replications? 

By  the  eleventh  fundamental  article  of  the  Union  Bank, 
which  by  its  charter  is  a  fundamental  article  of  the 
Fanners'  &  Merchants'  Bank  of  Memphis,  it  is  proyided 
that  all  paper  discounted  by  said  bank,  having  not  more 
than  ninety  days  to  run  until  due  and  payable,  shall  be 
discounted  at  six  per  centum  per  annum;  over  ninety 
days  and  under  six  months  to  run  until  due  and  payable, 
not  more  than  at  the  rate  of  seven  per  centum  per 
annum;  and  for  all  paper  discounted  having  more  than 
six  months  before  due  and  payable,  not  more  than  at  the 
rate  of  eight  per  centum  per  annum ;  and  said  corporar 
tion  shall  not  under  any  pretence,  discount  any  paper 
which  does  not  fall  due  within  twelve  months  from  the 
time  when   such  paper  may  be  offered  for  discount" 

The  Farmers'  &  Merchants'  Bank  of  Memphis,  was 
chartered  at  the  session  of  the  General  Assembly  of  1833. 
By  an  act  of  Assembly  passed  at  the  session  of  1841-2, 
ch.  127,  sec.  4,  it  is  provided,  ''that  whenever  the  board  of 
directors  of  any  bank  in  this  State,  shall  deem  it  advisa^ 
ble,  for  the  better  security  of  any  debt  due  to  said  bank, 
to  take  paper  from  any  debtor,  having  longer  than 
twelve  months  to  run  to  maturity,  it  may  be  lawful  for 
such  board  to  take  or  discount  such  paper;  provided, 
that  it  shaU  not  be  lawful  to  charge,  by  way  of  discount 
or  for  interest,  a  greater  rate  than  six  per  centum  per 
annum  for  the  time  such  paper  may  have  to  run  to  matu- 
rity." This  act  is  an  extension  of  the  privileges  of  the 
SBveral  banks  in  this  State,  in  whose  charters  the  restric- 
tion to  discounting  paper  having  more  than  twelve 
months  to  run  existed ;  and  when  accepted  and  acted  on 
by  any  one  of  said  banks,  it  became  part  of  the  charter. 
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It  is  not  therefore  to  be  considered  in  the  light  of  an 
exception  that  must  be  pleaded  by  the  party  in  whose 
favor  it  exists,  but  as  an  enlargement  of  the  corporate 
powers  of  the  bank.  It  is  to  be  construed  precisely  as 
if  it  had  been  part  of  the  original  charter.  And  the 
meaning  of  the  eleventh  fundamental  article  of  the 
charter,  taken  in  connection  with  the  4th  section  of  the 
act  of  1841,  is  this:  In  all  ordinary  discounts  of  said 
bank,  notes  having  more  than  twelve  months  to  run 
shall  not  be  discoimted  under  any  pretence;  but  where 
the  directors  deem  it  advisable  for  the  better  security 
of  any  debt  due  said  bank,  they  may  discount  notSs 
having  more  than  twelve  months  to  run;  said  bank  may 
take  by  way  of  discount,  or  interest,  on  paper  having 
more  than  six  and  less  than  twelve  months  to  run,  ^*at 
the  rate  of  eight  per  centum  per  annum ;  and  for  paper 
having  more  th,an  twelve  months  to  run,  said  bank  shall 
not  charge  by  way  of  discount  or  for  interest,  a  greater 
rate  than  six  per  centum  per  annum,  for  the  time  such 
paper  may  have  to  run  to  maturity."  It  will  appear, 
from  this  construction  of  the  original  charter  of  the  bank, 
and  the  act  of  1841,  taken  in  connection  with  each  other, 
that  the  bank  has  a  right  to  discount  paper  having  more 
than  twelve  months  to  run.  True,  it  can  only  do  this  in 
the  given  case,  where  it  is  deemed  advisable  fo^  the 
better  security  of  a  debt  But  when  such  paper  is  dis- 
counted by  the  bank,  it  is  prima  facie  a  valid  transaction. 
The  presumption  is  that  the  given  state  of  facts  existed,  by 
which  the  act  was  authorised.  The  seventh  fundamental 
article  of  the  charter,  makes  it  unlawful  for  the  bank  to 
hold  land  and  tenements,  except  such  as  may  be  requi- 
site  for  its  immediate  accommodation  for  the  transaction 
of   the  business  of  the    corporation,   and  such  as   shall 
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have  been  bona  fide  mortgaged  to  it,  by  way  of  security, 
or  conveyed  in  batisfaction  of  debts  previously  contracted, 
or  purchased  at  sales  on  judgments  obtained  by  the  bank. 
Now,  although  the  bank  may  not  deal  in  real  estate, 
generally,  yet  when  a  tract  of  land  shall  be  conveyed 
to  it,  the  conveyance  is  prima  facie  valid,  because  it  may 
for  certain  purposes  hold  real  estate;  and  it  is  to  be 
presumed  the  facts  authorising  it,  exist,  in  the  given  case. 
So  here,  by  the  law  this  bank  had  a  right  to  discount 
paper  having  more  than  twelve  months  to  run.  To 
plead,  therefore,  that  the  paper  had  more  than  twelve 
ntonths  to  run,  when  discounted,  is  no  defence  to  the  action, 
and  the  plaintiff  should  have  demurred  to  the  pleas.  To 
make  the  defendant's  pleas  a  sufficient  defence,  it  would 
have  been  necessary  for  him  to  aver,  in  addition  to  the 
facts  stated  in  the  pleas,  that  neither  of  the  obligors, 
nor  other  person  for  the  satisfaction  of  whose  debt  the 
bills  single  were  discounted,  were  at  the  time  of  said 
discount,  debtors  to  the  bank.  For  want  of  this  aver- 
ment, the  pleas  do  not  negative  the  plaintiff's  right  to 
recover,  because  they  do  not  show  that  the  bank  was 
not  authorised  to  discount  the  bills  single  sued  on. 

In  this  view  of  the  case,  it  is  wholly  unnecessary  to 
consider  whether  the  replications  be  good  or  not ;  as  the 
defendant's  demurrer  reaches  the  first  fault  in  plead- 
ing, which  being  found  in  his  own  pleas,  his  defence  is 
thereby  defeated. 

Let  the  judgment  be  affirmed. 
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1.  To  support  an  action  of  repleyin  the  plaintiff  mast  show  ft  right  to  the  pos- 
session, as  against  the  defendant. 

2.  The  owner  of  a  slave  died  leaving  many  children.  One  of  the  children  for* 
cibly  seized  the  slave  belonging  to  them  all,  but  in  the  possession  of  another. 
It  was  held  that  the  possession  of  one  of  them  was  the  possession  of  all 
as  against  a  claimant  without  right.  3.  That  the  owner  of  property  has  a 
right  to  recapture  it  whenever  he  can  peaceably.  3.  That  if  he  forcibly  take 
his  own  property  he  is  liable  in  damages  for  such  forcible  action,  but  not 
for  the  value  of  the  property. 

This  case  was  tried  by  Jadge  Dunlap  and  a  jury,  in 
the  county  of  Hardeman,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff.    Defendant  appealed. 

/.  R.  FentresSf  for  the  plaintiff  in  error.  • 

F.  D.  and  H.  A.  Barry ^  for  the  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin,  brought  by  Wm.  Bogard 
against  Lewis  Jones,  to  recover  a  negro  woman  named 
Julia^  and  her  child  named  Ann.  Upon  the  trial  in  the 
Circuit  Court  of  Hardeman,  it  appeared  that  the  plaintiff 
purchased  the  negroes  in  dispute  from  John  6.  Price,  on 
the  5th  of  April,  1846,  at  Salem,  in  Marshall  county,  State 
of  Mississippi,  for  the  price  of  five  hundred  and  seventy- 
five  dollars,  and  received  a  bill  of  sale  for  them ;  that 
they  remained  in  his  possession  at  his  house  in  said  county 
of  Marshall,  till  about  the  28th  day  of  January,  1847 ;  that 
on  the  28th  day  of  January,  1847,  they  were  found  in  the  pos- 
session of  the  defendant  in  the  county  of  Hardeman,  State 
of  Tennessee.  It  further  appeared  that  the  negro  Julia 
was  the  child  of  a  negro  Sally,  who  had  been  devised  to 
Fanny  Morris  for  life,  with  remainder  to  her  children,  by 
her  father,  Archer  Johnson,  in  the  State  of  North  Carolina* 
and  that  Fanny  Morris  was  dead.  It  also  appeared  that 
the    defendant  claimed   the    negro  Julia  and  her    child 
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Ann  by  virtue  of  a  bill  of  sale  executed  to  bim  on  the  27th 
day  of  October,  1845»  by  Richard  Freeman,  who  is  proven 
to  have  been  a  son-in-law  of  Fanny  Morris,  who  was  dead 
before  the  execution  of  the  bill  of  sale.  It  also  appeared, 
from  the  testimony  of  A.  Vanhook,  that  on  one  occasion 
he  was  at  the  house  of  Richard  Freeman  and  was  then 
introduced  to  the  young  men,  who,  he  was  informed  by 
Freeman,  were  the  sons  of  Fanny  Morris  and  his  (Free- 
man's) brothers-in-law.  Upon  these  facts  his  Honor 
the  Circuit  Judge,  charged  the  jury,  in  substance,  as 
follows:  '^The  action  of  replevin  was  in  substance  an 
action  of  detinue,  and  it  was  necessary  for  the  plaintiff 
to  prove  a  right  to  the  property  in  the  dispute  between 
the  parties.  That  proof  of  the  possession  of  the  negroes 
is  prima  facie  evidence  of  title  and  would  be  sufficient 
to  enable  the  plaintiff  to  recover  against  all  persons  but 
those  having  a  better  title ;  and  that  if  the  testimony  had 
closed  upon  the  plaintiff's  proof  he  would  have  been 
entitled  to  recover.  To  resist  a  recovery  the  defendant 
had  read  in  evidence  a  copy  of  a  will  of  Archibald  John- 
son deceased,  in  one  item  of  which  he  wills  to  certain 
trustees  two  negroes  and  their  increase,  for  the  use  of  his 
daughter,  Fanny  Morris,  during  her  life,  with  remainder 
to  her  children ;  also  depositions  to  prove  that  the  negroes 
in  controversy  were  the  issue  of  Sally,  one  of  the  negroes 
devised  to  Fanny  Morris  by  her  father ;  and  also  a  bill 
of  sale  from  Richard  Freeman  for  the  negro  woman  and 
child,  and  testimony  to  show  that  Freeman  was  the  son-in- 
law  of  Fanny  Morris,  and  that  she  was  dead.  Now  if 
the  jury  should  believe,  from  all  the  testimony,  that  the 
negroes  in  dispute  were  the  issue  or  increase  of  Sally, 
willed  by  A.  Johnson,  to  his  daughter  Fanny  Morris  for 
life,  and  to  her  children  after  her  death,  and  that  the  said 
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Fanny  Morris  was  dead,  and  that  Freeman  married  one 
of  her  daughters,  and  his  wife  was  alive  at  her  death, 

Jones  the  defendant  would  have  all  the  right  of  Freeman 

• 

and  wife  to  the  negroes  in  dispute,  which  would  be  para- 
mount to  that  of  the  plaintiff.  That  if  Mrs.  Morris  had 
other  children  than  the  wife  of  Freeman,  the  possession 
of  the  defendant,  owning  an  interest  in  the  negroes,  would 
be  considered  the  possession  of  all,  and  entitle  him  to 
retain  possession  against  all  others  not  claiming  under 
them ;  that  if  the  jury  found  for  the  defendant  they  should 
assess  the  value  of  the  negroes  at  such  an  amount  as  to 
make  it  the  interest  of  the  plaintiff  to  surrender  them." 

The  judge  also  said  to  the  jury  that  the  owner  of  per- 
sonal property  had  a  right  to  take  peaceable  possession  of 
it  wherever  he  found  it.  But  he  was  not  authorized  to 
take  forcible  and  violent  possession  of  the  same ;  but  if 
he  did  take  forcible  possession  of  the  same,  in  an  action 
against  him  for  the  property,  he  could  hold  it  in  prefer- 
ence to  any  person  except  those  having  a  better  title,  and 
would  only  be  liable  for  the  trespass.  Upon  which  the 
jury  returned  a  verdict  for  the  defendant,  and  assessed 
the  value  of  the  negcoes  at  eight  hundred  and  thirty-six 
dollars,  and  there  was  judgment  thereon  according  to 
law,  and  to  reverse  which,  the  plaintiff  prosecutes  his 
writ  of  error  to  this  court. 

We  think  there  is  no  error  for  which  this  judgment  should 
be  reversed:  the  charge  of  the  judge  is  accurate  in  every 
particular,  and  the  testimony  well  warranted  the  verdict. 
The  following  points  are  adjudged  in  this  case  in  the 
court  below,  to  all  of  which  we  yield  our  assent. 

1.  The  action  of  replevin  is  substantially  an  action  of 
detinue,  and  in  order  to  recover  in  such  action  the  plaintiff 
must  show  a  right  of  possession  as  against  the  defendant 
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2.  If  the  negroes  in  dispute  were  the  property  of  Fanny 
Morris  at  her  death,  and  were  afterwards  sold  to  the 
defendant  by  Richard  Freeman,  the  son-in-law  of  Fanny 
Morris,  his  wife  being  alive  at  her  death,  the  right  thus 
acquired  would  be  paramount  to  that  of  the  plaintiff, 
supported  alone  by  his  possession ;  and  that  the  fact  that 
there  might  be  other  children  of  Fanny  Morris  alive 
equally  interested  with  Freeman,  as  the  owners  of  the 
negroes  would  not  vary  the  principle;  because  in  such 
case  the  possession  of  Jones,  claiming  under  Freeman, 
would  be  as  against  all  other  persons,  the  possession  of 
all  equally  interested  with  him  in  the  possession. 

3.  That  the  oMmer  of  personal  property  has  the  right  to 
take  peaceable  possession  of  it  wherever  he  may  find  it, 
but  that  he  has  no  right  to  take  a  forcible  or  violent 
possession  of  it. 

4.  That  if  such  owner  do  take  forcible  and  violent 
possession  of  his  property,  he  is  only  liable  in  an  action  of 
trespass  for  the  damages  done  by  him  by  reason  of  such 
forcible  and  violent  action,  but  not  in  an  action  for  the 
property  specifically  brought.  At  the  present  term  of  this 
court,  it  has  been  held,  in  the  case  of  CoUomb  vs.  TayloTt 
that  the  owner  of  personal  property  may  legally  regain 
its  possession,  if  he  do  so  peaceably  and  without  com- 
mitting a  trespass  upon  the  person  claiming  to  hold  it 
against  him  or  upon  his  premises.  Upon  the  whole  view 
of  this  case  then,  we  think  the  verdict  and  judgment  of 

the  court  below  are  well  warranted  by  the  proof  and  the         ^ 
law,  and  affirm  the  same.  i 
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1.  A  plea  averred  that  "plaintiff  was  at  the  commencement  of  the  action*  and 
atill  is  indebted  to  defendant  a  much  larger  sum  of  money,  due  by  note, 
than  the  amount  due  from  the  defendant  to  the  plaintiff  and  that  said  sum 
of  money  so  due  and  owing  by  plaintiff,  to  wit,  the  sum  of  twelve  hundred 
dollars,  is  unpaid."  This  is  not  a  good  plea;  becauM  there  is  no  statement  of 
the  date  of  the  note,  its  terms»  or  time  of  payment,  and  the  court  might, 
therefore,  treat  it  as  a  nullity. 

S.  By  the  act  of  1794,  chap.  l,Bec.  26,  the  plaintiff  may  be  non-suited  if  he 
fail  to  reply  to  a  plea  in  the  time  prescribed  by  the  act.  If,  however,  the  de- 
fendant take  no  steps  against  the  plaintiff  for  his  failure,  but  go  to  trial  on 
issues  on  other  pleas,  he  waives  his  defence  on  the  plea  to  which  there  is 
no  replication. 

This  is  an  action  of  debt  in  the  Circuit  Court  of  Madison, 
It  was  tried  by  Judge  Read  and  a  jury.  Verdict  and 
judgment  for  the  plaintiff;  appeal  by  defendant. 

Scurlockf  for  the  plaintiff  in  error. 

M,  Brown  and  McClelland  for  defendant  in  error. 

Babrt,  special  judge,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt,  brought  by  the  defendant  in 
error  against  Thomas  W.  Harris,  the  plaintiff  in  error,  and 
John  M.  Fenner.  The  declaration  is  in  the  usual  form, 
i^gainst  Thomas  W.  Harris,  as  maker,  and  John  M.  Fenner 
as  endorser  of  a  bill  single.  The  defendants  below  pleaded 
jointly  four  pleas,  to  three  of  which  replications  were  filed 
and  issues  were  joined.  To  one  of  the  four  is  no  replica- 
tion or  issue,  'l^his  plea  is  in  these  words:  ''And  for 
further  plea  in  this  behalf,  defendants  say  actio  non^  because 
they  say,  that  at  the  time  of  the  exhibiting  of  the  plaintiff's 
writ  against  them,  and  at  the  commencement  of  this  action, 
the  said  plaintiff  was,  and  still  is,  indebted  to  the  said 
defendant  in  a  much  larger  sum  of  money  (due  by  note) 
than  the  amount  due  and  owing  from  the  said  defendants, 
to  said  plaintiff;  that  said  sum  of  money,  so  due  and  owing 
said  defendants,  from  said  plaintiff,  to  wit,  the  sum  of 
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twelve  hundred  dollars,  so  due  and  owing  said  defendants, 
from  said  plaintiff,  is  wholly  unpaid,  'Ac.^  Of  this  plea 
no  notice  seems  to  have  been  taken  in  any  mode.  At  the 
term  succeeding  that  in  which  the  pleas  were  filed,  the 
plaintiff,  as  is  shown  by  the  record,  entered  a  nolle  prosequi 
as  to  John  M.  Fenner.  The  cause  was  then  submitted  to 
a  jury  summoned  to  try  the  issues  joined,  who  returned 
a  verdict  that,  **  they  find  in  favor  of  the  plaintiff,  and 
assess  his  damages,  &c.  Upon  this  verdict,  judgment  is 
entered  up  in  the  usual  form,  and  an  appeal,  in  error,  is 
prosecuted  to  this  court  It  is  insisted,  by  the  counsel  for 
the  plaintiff  in  error,  that  the  proceedings  in  this  case 
are  irregular  and  the  judgment  erroneous,  because  there 
was  no  issue  joined  upon  the  plea  of  set-off,  and,  therefore, 
no  verdict  upon  that  defence.  That  the  defendant  in  error 
should  have  replied,  demurred,  or  moved  to  have  the  plea 
stricken  from  the  record,  before  proceeding  to  trial  upon 
the  other  issues.  That  the  court  could  not  treat  the  plea 
as  a  nullity,  or  consider  it  as  having  been  waived  by  the 
plaintiff  in  error;  and  that  having  so  done,  the  judgment 
is  erroneous  and  should  be  reversed.  To  sustain  these 
propositions,  the  counsel  rely  upon  the  numerous  cases, 
presenting  verdicts  where  there  were  no  issues,  or  where 
the  verdict  was  not  responsive  to  the  issue,  in  aU  which 
cases,  the  judgments  have  been  held  erroneous.  The 
difference  between  those  cases  and  that  now  before  us  is 
obvious.  Here  there  are  three  issues  submitted  to  the  jury, 
and  fully  covered  by  the  general  verdict.  Had  the  plea 
in  question  stood  alone,  a  different  record  would  have 
been  presented,  and  the  cases  cited  would  have  been 
apposite.  But  a  widely  different  state  of  facts  is  presented, 
and  the  sole  question  is,  whether  the  court  below  erred 
in  totally  disregarding  the  plea  of  a  set-off,  on  which 
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tliere  was  no  issue.    We  are  of  opinion  the  court  acted 
correctly. 

1.  The  plea  is  so  radically  defective,  in  the  statement 
of  the  set-off,  intended  to  be  relied  on,  that  it  amounts  to 
little  more  than  the  kind  of  plea  so  often  reprobated  by 
this  court,  termed  by  courtesy,  a  plea  in  short.  This 
description  of  plea,  it  has  often  been  declared,  may  be 
treated  as  a  nullity.  The  plaintiff  cannot  be  required  td 
notice  with  formality,  a  plea,  totally  wanting  in  both  form 
and  substance.  1  Chitty  on  PI.,  575 ;  Story  on  PL,  38,  and 
the  authorities  there  cited.  If  we  consider  it  a  plea  of 
set-off,  founded  upon  a  note,  as  it  professes  to  be,  there  is  no 
statement  of  its  date,  terms,  or  time  of  payment.  This 
is  essential  if  for  no  other  reason  than  to  show  that  the 
debt  was  due  at  the  commencement  of  the  suit  If  not 
due,  till  afterwards,  it  would  not  be  good  as  a  set-off  in 
this  case.  For  ought  that  appears,  it  may  have  been 
**  debitum  in  pr6Bsentij  solvendum  in  futuroJ*  If  the  set- 
off were  merely  an  account,  the  plea  stating  no  considera- 
tion«  nor  promise  to  pay,  would  be  a  nullity.  No  court 
would,  in  either  case,  have  hesitated  to  strike  it  out  on 
motion,  and,  therefore,  might  properly  treat  it  with  less 
ceremony,  by  totally  disregarding  it. 

2.  Admitting  the  plea  to  have  been  well  pleaded,  both 
in  form  and  substance,  we  still  think  the  record  contains 
no   error. 

By  the  act  of  1794,  chap.  1,  sec.  26,  after  the  time  for 
filing  a  replication  has  elapsed,  the  plaintiff  may  be  non- 
suited, for  not  having  taken  this  step.  If  the  defendant, 
instead  of  adopting  this  course,  designed  to  secure  to  him 
the  benefit  of  his  proposed  defence,  elect  to  go  to  trial 
upon  other  issues,  made  in  the  case,  can  he  after  verdict 

be  heard  to  complain  that  he  has  not  had  the  trial  of  a 
48. — VOL.  IX. 
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plea,  to  which  there  was  no  replication  or  issue?  We 
think  not.  He  may  well  be  deemed  to  have  waived  this 
defence,  and  to  have  assented  that  the  plea  should  be  dis* 
regarded.  Therefore  in  either  state  of  the  question, 
whether  the  plea,  being  essentially  and  manifestly  vicious, 
were  a  nullity,  or  whether  being  substantially  good,  the 
defendant  must  be  held  to  ^have  waived  it,  we  can  see  no 
error  in  the  action  of  the  court  below,  and  accordingly 
affirm  the  judgment. 


MAimiNG  vs.  Wrlls. 

/    1.  An  inn-keeper  is  liable  for  the  Iobb  of  the  goods  of  his  gaesi,  uithm  the  lost 
V        he  oocasioned  by  the  act  of  God  or  the  public  enemiee.    A  guest  is  a  way 
,        farer  who  stops  at  an  inn,  and  is  accepted.    A  boarder  is  not  a  'goest,'  and 
is  not  within  the  protection  of  this  rule  of  law. 

i  9.  The  defendant  was  summoned  to  answer,  on  a  justice's  warrant,  of  a  "plea  of 
trespass  on  the  case  on  promises  '*  ETidence  of  the  loss  of  the  goods  of  a 
boarder  at  defendant's,  an  inn-keeper,  does  not  sustain  this  warrant,  and  ii 
inadmiasible  under  it 

A  warrant  was  issued  by  a  justice  of  the  peace,  for 
Shelby  county,  in  favor  of  Wells  against  Manning — Man- 
ning was  summoned  to  answer  Wells  of  a  plea  of  trespass 
on  the  case  on  promises.  A  judgment  was  rendered  in 
favor  of  the  plaintiff  by  the  justice.  There  was  an  appeal 
to  the  Circuit  Court,  where  it  was  tried  by  Judge  Dunlap 
and  a  jury,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff.    The  defendant  appealed. 

Wickersfianif  for  the  plaintiff  in  error. 
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Wells  was  not  a  gaest  in  the  sense  of  the  law,  fixing 
the  liability  of  inn-keepers.  Story  on  Bail.,  page  487, 
sec.  477. 

If  a  man,  npon  a  special  agreement,  boards  or  sojourns 
in  an  inn,  and  is  robbed,  the  host  shall  not  answer  for  it. 
5  "^  Bacon's  Ab.,  235,  Inns  and  Inn-keepers,  5. 

A  warrant,  requiring  the  defendant  to  answer  in  an 
action  upon  promises,  will  not  support  proof  and  verdict 
for  a  tort.  The  warrant  must  distinguish  between  con- 
tracts and  torts,  however  liberal  the  construction  of  justice's 
proceedings  in  other  respects. 

Delqfield  and  Masiey^  for  the  defendant  in  error. 


'.  €r.  Smithf  for  the  plaintiff  in  error. 
Greek,  J.  delivered  the  opinion  of  the  court. 

m 

The  warrant  in  this  case  is  issued  against  Manning,  to 
answer  Wells  in  a  plea  of  trespass  on  the  case  on  promises. 

On  the  trial  in  the  Circuit  Court  the  plaintiff  proved 
that  he  was  boarding  at  the  house  of  the  defendant  (who 
kept  a  public  Inn  in  Memphis,)  at  twelve  dollars  and  fifty 
cents  per  month,  and  lodged  in  a  room  that  had  no  lock 
to  the  door,  and  that  during  the  night,  while  he  slept,  his 
coat,  worth  twelve  dollars  and  fifty  cents,  was  stolen  from 
the  room.  It  appeared  in  evidence  that  the  room  in  which 
the  plaintiff  slept,  was  furnished  for  several  persons  to 
lodge,  and  that  it  was  kept  by  the  defendant,  for  the 
accommodation  of  travelers  generally;  and  that  the  de- 
fendant had  offered  the  plaintiff  another  room,  that  had 
a  lock  to  the  door,  but  that  plaintiff  objected  to  it,  because 
tBome  plastering  had  fallen  down,  and  returned  to  the  room 
from  which  the  coat  was  taken. 
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The  court  charged  the  jury  that  the  defendant  was  liable 
for  the  coat,  if  lost  or  stoleii  from  his  honse,  unless  it 
happened  by  the  act  of  God,  or  public  enemies;  but  if  the 
plaintiff  had  exclusive  use  and  possession  of  the  room, 
then  the  defendant  would  not  be  liable. 

The  jury  found  for  the  plaintiff  the  value  of  the  coat, 
and  the  defendant  appealed  to  this  court 

The  question  now  is,  did  his  Honor  err  in  the  instructions 
to  the  jury.  And  we  think  he  did.  The  doctrine  stated 
by  his  Honor,  is  certainly  the  true  one,  as  applicable  to 
the  goods  of  a  guest  in  an  Inn.  But  a  guest  is  a  traveler 
or  wayfarer,  who  comes  to  an  Inn  and  is  accepted.  Story 
on  Bail.,  sec.  477.  A  neighbor  or  friend,  who  comes  to 
an  Inn  on  the  invitation  of  the  inn-keeper,  is  not  deemed 
a  guest  Bac.  Abr.,  Inn  and  Inn-keeper,  5,  Com.  Dig., 
act  on  case  for  neg.,  B«  2.  Nor  is  a  person  a  gaest, 
in  the  sense  of  the  law,  who  comes  upon  a  special  contract 
to  board,  and  sojourn  at  an  Inn;  he  is  deemed  a  boarder. 
And  if  he  is  robbed,  the  host  is  not  answerable  for  it  5 
Bac.  Abr.,  Inn  and  Inn-keepers,  5.  .^ 

These  principles  are  settled  by  the  authorities,  and  ^ 
founded  in  sound  reason.  A  passenger  or  wayfaring  man,  j 
may  be  an  entire  stranger.  He  must  put  up  and  lodge 
at  the  Inn  to  which  his  day's  journey  may  bring  him. 
It  is,  therefore,  important,  that  he  should  be  protected  by 
the  most  stringent  rules  of  law,  enforcing  the  liability  of 
the  inn-keeper.  In  such  case,  therefore,  the  law  makes 
the  inn-keeper  an  insurer  of  the  goods  of  his  guest  except 
as  to  losses  occasioned  by  the  act  of  God,  or  public  enemies. 
But  as  a  boarder  does  not  need  such  protection,  the  law  does 
not  afford  it.  It  is  suf&cient  to  give  him  a  remedy  when 
he  shall  prove  the  inn-keeper  has  been  guilty  of  culpable 
negligence. 


% 
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In  this  warrant  the  defendant  is  required  to  answer  on 
promises.  Bat  on  the  evidence  the  plaintiff  seeks  to 
make  him  liable  for  a  tort  Although  we  do  not  hold 
justices  of  the  peace  to  that  technical  strictness,  which 
is  required  in  proceedings  in  courts  of  record,  yet,  we 
have  always  held,  that  they  must  give  some  general 
statement  of  the  cause  of  action.  Here  the  cause  of 
action  stated  is  repugnant  to  that  proved.  The  evidence 
was,  therefore,  inapplicable  to  the  action. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


Note.— ^<No  Tariance  between  an  allegation  in  a  pleadinir,  and  the  proof  shall 
be  deemed  material,  nnleaB  it  shall  have  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defence  upon  the  merits.  Wheneyer  it  sliail  be 
alleged  that  a  party  has  been  so  misled,  and  that  fact  shall  be  proved  to  the 
satisfaction  of  tlie  court,  and  in  what  respect  he  has  been  misled,  the  court  may 
order  the  pleading  to  be  amended  upon  such  teims  as  may  be  just'*  New 
York  Statutes,  1849,  ch.  438,  sec.  169. 


750  JACKSON: 

Ikbt  and  Gardmee  vs.  Brigham  ahd  Johkson. 

1.  Aarampsit  by  the  aiseepton  of  a  bill  of  ezcbuige,  which  they  had  paid  with 
their  fands,  against  the  drawers.  The  foundation  of  this  action  is  not  the  billy 
but  the  payment  of  the  money;  and  it  seems  that  the  action  can  l>e  main- 
tained on  the  admiflsions  of  the  drawers  without  the  production  of  the  bill. 

SL  A  partnership  being  proyea  to  exist  will  be  presumed  to  continue  for  a  rea- 
sonable time. 

9.  Where  seyersl  parties  to  a  salt  haye  a  joint  interest  in  the  subject  matter, 
either  as  plaintiflSi  or  defendantSi  an  admission  made  by  one  it  eyidenoe  against 
alt 

This  action  of  assumpsit  was  tried  by  Jadge  Fitzgerald 
and  a  jury,  and  verdict  and  judgment  rendered  for  the 
plaintiffs.    Defendants  appealed. 

Etheridge^  for  the  plaintiffs  in  error. 

W.  R.  Harris^  for  the  defendants  in  error. 

MoKiNNETy  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  brought  by  the  defendants 
in  error,  as  the  acceptors  of  a  bill  of  exchange,  for  three 
hundred  dollars,  accepted  and  paid  by  them  for  the  accom- 
modation of  the  plaintiffs  in  error,  who  were  the  drawers, 
to  recover  the  money  paid  thereon.  Plea,  non-assumpsit ; 
verdict  and  judgment  for  the  plaintiffs  below. 

The  declaration  avers,  that  the  plaintiffs  in  error  were 
partners  in  trade ;  and  on  the  trial  the  fact  was  admitted 
to  be  so,  and  that  said  bill  of  exchange  was  drawn  by 
them  as  partners. 

The  bill  of  exchange  was  produced  upon  the  trial, 
and  was  read  as  evidence  to  the  jury,  without  proof  of 
the  signature  of  the  firm  name  thereto;  upon  which 
ground  the  reading  of  the  bill  was  objected  to,  by  the 
defendants'  counsel,  but  the  objection  was  overruled  by 
the  court.  It  was  proved  by  a  witness  for  the  plaintiffs 
below,  that  in  a  conversation  with  Gardner,  one  of  the 
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plaintiflTs  in  error,  which  was  had  after  the  commence- 
ment of  this  suit,  and  daring  the  pendency  of  a  suit  in 
equity  by  the  creditors  of  Johnson  &  Brigham,  to  reach 
the  fund  in  the  hands  of  the  plaintiffs  in  error,  sued  for 
in  the  present  action,  said  Gardner  admitted,  that  he 
owed  the  money,  and  did  not  care  to  whom  it  was  paid. 
There  is  nothing  in  the  record  to  show,  or  even  to  raise 
a  presumption  that,  at  the  time  of  this  admission,  the 
relation  of  partners  had  ceased  to  exist  between  Irby  & 
Gardner ;  and,  therefore,  upon  a  well-established  principle, 
the  continuance  and  existence  of  such  relation  will  be 
presumed,  in  the  absence  of  proof,  or  presumption  to  the 
contrary.  • 

It  is  argued  by  the  plaintiffs  in  error,  that  the  bill  of 
exchange  was  improperly  admitted  in  evidence,  at  least 
as  against  Irby,  for  want  of  proof  of  the  hand  writing 
of  the  drawers ;  and  that  as  the  admission  of  the  debt 
by  Gardner  could  only  operate  as  against  himself,  and 
was  inadmissible  as  against  Irby,  it  follows,  the  verdict 
as  to  the  latter,  is  wholly  unsupported  by  the  evidence ; 
and  that  as  the  judgment  is  joint,  being  erroneous  as  to 
one,  it  must  be  reversed  as  to  both.  We  cannot  concur 
with  the  plaintiffs'  counsel  in  this  reasoning.  In  an  action 
by  an  accommodation  acceptor  against  the  drawer,  to 
recover  money  paid  upon  a  bill  of  exchange,  which  had 
been  accepted  and  paid,  without  its  ever  having  been  put 
in  circulation,  the  plaintiffs'  right  to  recover  is  not  estab- 
lished by  the  mere  production  of  the  bill  and  proof  of 
the  drawing.  The  bill  in  such  case,  is  not  the  foundation 
of  the  action ;  the  gist  of  the  plaintiffs'  right  of  recovery 
is  the  acceptance  and  payment  of  the  bill  by  him  out  of 
his  own  fimds ;  and  that  the  drawer  had  no  funds  in  his  hands 
as  it  would  be  presumed  he  had  in  law,  if  not  repelled.    The 
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bill  itself  is  merely  evidence  in  sach  cases,  and  its  pra- 
dnction,  and  proof  of  the  drawing,  may  perhaps  be  altogether 
dispensed  with,  where  the  plaintiff  is  prepared  to  prove 
the  defendants^  admission  of  the  facts  essential  to  make 
out  his  right  of  recovery. 

The  only  question  of  importance  in  this  case,  therefore, 
is  the  legal  effect  to  be  given  to  the  admission  of 
Gardner. 

It  Qeems  to  be  well-settled  that,  although,  in  general, 
the  admission  of  a  party  to  the  record  is  not  to  be  permitted 
to  affect  another  party  joined  with  him  in  the  action,  unless 
there  is  a  joint  interest  between  them;  yet  if  there  be 
an  identity  of  interest  in  respect  to  the  subject  matter  of 
the  suit,  the  admission  of  one  party,  in  relation  thereto,  ist 
in  general,  evidence  against  all  the  parties.  Such  is  the 
rule,  not  only  in  regard  to  copartners,  but  in  general,  where 
several  parties  to  the  record  have  a  joint  interest  in  the 
matter  in  suit,  whether  as  plaintiffs  or  defendants,  aa 
admission  made  by  one  is  admissible  evidence  against  all ; 
because  they  stand  to  each  other,  in  this  respect,  in  a  rela- 
tion similar  to  that  of  existing  copartners.  1  Greenl.  Ev., 
sec.  174,  and  authorities  there  cited. 

The  argument  attempted  to  be  based  upon  the  form  of 
the  admission  of  one  of  the  partners  in  this  case,  is  wholly 
untenable.  If  the  admission  of  a  partner  refer  to  an 
existing  indebtedness,  or  legaL  liability  of  the  firm  of 
which  he  is  a  member,  it  cannot  be  of  the  slightest  im- 
portance  whether  such  admission,  in  terms,  purport  to  be 
for  himself  as  a  member  of  the  firm,  or  for  all  the  members 
of  the  firm.  If  an  indebtedness  be  established  against 
the  firm,  it  is  binding  upon  all  the  members  thereof— it  is 
obligatory  upon  all  or  none — one  cannot  owe  the  debt 
unless  all  owe  it,  and  if  one  is  liable,  all  are  sa    Payment 
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by  one  would  enure  to  the  benefit  of  all ;  so  an  extinguish- 
ment  or  release  of  the  debt  as  to  one  would  operate  as 
such  in  favor  of  all ;  in  a  word,  whatever  would  constitute 
a  valid  defence  as  to  one,  would,  in  general,  be  an  available 
defence  as  to  all. 

Each  member  of  a  firm,  acting  within  the  scope  of  the 
partnership,  is  the  agent  and  representative  of  the  firm, 
and  his  acts  and  admissions  are  binding  upon  all  the 
copartners.  We  are  of  opinion,  therefore,  that  the  admis- 
sion  of  Gardner,  in  the  present  case,  was,  in  legal  effect, 
an  admission  of  the  indebtedness  of  the  firm,  which  he 
was  authorized  to  make;  that  it  was  properly  admitted 
as  evidence  to  the  jury ;  and  that  it  is,  in  itself,  sufficient 
to  support  the  verdict  of  the  jury.  Let  the  judgment  be 
affirmed. 


Attornet  General  vs*  Leap. 

Neither  the  proceedin|r  by  writ  of  quo  warranto  nor  by  Information  in  the 
nature  thereof,  ie  in  force  in  the  State  of  Tenn< 


A  petition  was  filed  in  the  Commercial  and  Criminal 
Court  of  Memphis,  in  the  name  of  Caruthers,  attorney 
general  of  the  11th  solicitorial  district,  on  the  informa- 
tion of  Hughes  against  Leaf. 

This  petition  stated  that  Hughes  was  elected  by  the 
County  Court  of  Shelby,  standard  keeper  and  inspector 
for  the  county,  in  1846,  and  that  he  was  qualified  and 
entered  on  the  office;  that  in  1848  the  Legislature 
passed  a  law   which  declared   that  the  standard  keeper 
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and  inspector  for  the  coanty,  should  be  standard  keeper 
and  inspector  for  the  city  of  Memphis,  under  the  cor- 
porate laws  thereof;  that  at  the  date  of  said  act  relator 
Hughes  was  duly  in  office,  that  in  1848,  the  County 
Court  of  Shelby  elected  H.  L.  Leaf,  to  fill  the  office 
lawfully  occupied  by  relator. 

The  petition  prays  that  a  writ  of  quo  warranto  may 
be  ordered  to  issue  commanding  Leaf  to  appear  and 
show  by  what  right  he  claims  to  exercise  said  office, 
to  the  end  that  he  may  be  ousted  of  the  same,  and  also 
that  he  be  restrained  by  writ  of  supersedeas  from  exercisi- 
ing  said  office. 

This  petition  was  verified  by  the  affidavit  of  Hughes. 

The  presiding  judge,  King,  ordered  the  clerk  to  issue 
the  writs  as  prayed  for,  on  bond  and  security  being 
given  for  costs  and  damages. 

The  defendant  was  summoned  to  appear,  and  on  the 
trial  of  the  case,  the  court  declared  the  election  of  Leaf 
void,  and  that  he  be  ousted  and  removed  from  said 
office,  and  that  Hughes  be  restored  to  the  same. 

The  defendant.  Leaf,  appeitled. 

E.  M.  Yerger  and  8.  Jamigan^  for  the  plaintiff  in  error. 

Neither  the  writ  of  quo  warranto  or  the  information  in 
the  nature  of  such  writ  is  in  force  in  this  State. 
Turk  vs.  State^  Martin  and  Yerger,  279;  and  the  pro- 
ceeding is  in  other  respects  irregular.  BuUer.  N.  S.  p.  210; 
4  Cowen  106 ;  Bacon  Ab.  Information,  2  B.  and  A.  339. 

F.  D.  Barry^  for  the  defendant  in  error. 

1.  Informations  in  the  nature  of  a  quo  warranto^  upon 
the  relation  of  a  private  person,  must  be  drawn  and  pros- 
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ecuted  by  him,  though  the  name  of  the  public  prosecutor 
must  be  used  pro  forma.  7  C.  Dig.  196 ;  2  Dallas'  R» 
112,  RespuUica  vs.  Griffiths^  Cole  on  Quo  War.  113; 
4  Bl.  Com.  308 ;  2  Term.  R.  484,  Rex  vs.  Francis ;  Cole 
on  Quo  War.  172. 

2.  Where  an  office  is  full  de  facto^  and  another  dis- 
putes the  validity  of  the  election,  his  remedy  is  by  quo 
warranto f  and  not  mandamus.  Cole  147 ;  2  Term.  R.  259, 
Rex  vs.  Mayor  of  Colchester;  6  Ad.  and  Bllis  349,  Rex 
vs.  Mayor  of  Oxford ;  1  Nev.  and  P.  474,  same  case. 

3.  Judgment  for  costs  may  be  given  to  the  relator; 
Cole  236,  336,  and  may  be  entered  for  ouster  by  default, 
Cole  304 ;  5  Bac.  Abr.  186. 

MoKiNNET,  J.  delivered  the  opinion  of  the  court. 

The  judgment  of  the  court  below,  in  this  case,  cannot 
be  maintained,  and  must  be  reversed  and  arrested. 

In  the  case  of  the  State  at  the  relation  of  Lowry  vs. 
Turk  (Martin  and  Yerger^s  Rep.  287,)  it  was  solemnly 
adjudged,  upon  much  consideration,  that  neither  the 
ancient  writ  of  quo  warranto^  nor  the  information  in 
nature  thereof,  had  ever  been  in  force  or  use  in  this 
State. 

In  delivering  the  unanimous  judgment  of  the  court  in 
that  case,  Crabb,  judge,  says:  ^  we  are  also  of  opinion, 
after  a  careful  consideration  of  the  arguments,  and 
numerous  authorities  produced  at  the  bar,  that  the  mode 
of  proceeding  sought  to  be  used  in  this  case,  is  not 
sanctioned  by  the  laws  of  this  State.  The  old  writ  of 
quo  warranto  had  fallen  into  disuse  in  England  prior  to 
the  passage  of  the  North  Carolina  act  of  1715,  oh.  31, 
sec.  6,  adopting  the  English  common  law.  Neither  that 
nor  an  information  in  the  nature   of  it,  is  known  by  us 
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to  have  ever  been  used  in  the  colony  of  North  Carolina^ 
and  was  not,  therefore,  incorporated  into  oar  code  by 
the  act  1776,  ch.  5,  sec.  2,  which  did  not  adopt  snch 
parts  of  the  common  law  as  had  not  been  in  force  and 
in  use  in  the  colony;  or  were  inconsistent  with  the  new 
form  of  government;  or  which  had  been  abrogated, 
expired,  or  become  obsolete.  This  decision  has  exacted 
the  acquiescence  of  the  courts  and  the  profession,  and 
has  been  reguarded  as  the  settled  law  of  this  State,  for 
a  period  of  now  more  than  twenty  years ;  and  a  rule  so 
long  established,  and,  as  we  think,  correctly,  ought  not 
unless  upon  the  ground  of  very  urgent  necessity,  to  be 
departed  from  or  brought  into  question;  no  such  neces- 
sity, in  our  judgment,  exists,  and  therefore,  we  reaffirm 
the  doctrine  of  that  case. 

In  this  view  of  the  case,  it  were  needless  to  show, 
that,  were  the  law  held  otherwise,  the  mode  of  proceed- 
ing adopted  in  this  case,  and  the  judgment  of  the  court, 
are  wholly  unauthorised,  irregular  and  void,  as  will  be 
seen  by  reference  to  the  well  established  practice  of 
the  court  of  King's  Bench,  and  also  of  such  of  the  Amer- 
ican courts  as  have  adopted  this  form  of  remedy  in  such 
cases :  See  note  to  the  case  of  the  People  vs.  Richard- 
jon,  (4  Gowen's  Rep.  97,)  where  the  authorities,  English 
and  American,  are  collected,  and  the  regular  mode  of 
proceeding  pointed  out. 

The  judgment  will  be  reversed  and  arrested,  and  the 
proceedings  quashed. 
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Mayor  ahd  Aldermen  of  Memphis  vs.  Labser. 

The  mayor  and  aldermen  of  Memphis,  procured  a  cistern  u>  be  dug.  It 
occupied  a  portion  of  a  side-walk  of  the  city.  It  was  negligently  left 
open,  and  the  plaintiff  fell  In  it  and  was  disabled.  The  court  holds  that 
the  question  as  to  what  power  a  charter  gives  to  a  mnnicipal  corporation, 
is  a  question  of  law  for  the  court  to  decide ;  that  the  mayor  and  aldermen 
of  a  city  are  the  owners  of  its  streets  in  trust  for  the  benefit  of  the  inhab- 
itants thereof;  that  they  have  a  right  to  grade,  pave  and  otherwise  improve 
them;  that  the  mayor  and  aldermen  of  Memphis,  had  the  power  to 
construct  the  cistern  in  question;  but  that  it  was  their  duty  to  exercise 
proper  prudence  in  the  employment  of  suitable  'agents  and  servants,  and 
in  the  enforcement  of  due  care  by  th^m,  and  if  by  reason  of  the  negligence 
of  their  agent  and  servants,  the  plaintiff  was  disabled,  the  mayor  and  aiders 
men  would  be  responsible  in  damages  to  him. 

This  is  an  action  on  the  case  by  Lasser  against  the 
mayor  and  aldermen  of  Memphis,  for  damages.  There 
was  a  verdict  and  judgment,  (Dunlap,  presiding,)  for  the 
plaintiff,  for  five  thousand  dollars. 

The  defendants  appealed. 

F.  jD.  Barrj/f  for  the  plaintiffs  in  error, 
E.  M.  YergeTf  for  defendant  in  error* 
McEjnney,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  to  recover 
damages  for  an  injury  to  the  person  of  the  defendant,  in 
error,  occasioned  by  falling  into  a  well,  or  cistern,  which 
the  plaintiffs  in  error  had  ordered  and  procured  to  be 
dug  on  the  side-walk,  at  the  corner  of  two  of  the  public 
and  most  frequented  streets  of  Memphis. 

It  appears,  that  the  cistern  occupied  above  two-thirds 
of  the  side-walk ;  that  it  was  from  twenty  to  twenty-five 
feet  deep ;  and  that  it  was  suffered  to  remain  uncovered, 
day  and  night,  without  guard  or  enclosure,  and  also 
without  light  or  signal  at  night,  or  other  precaution  to 
warn  passengers  of  the  danger  to  which  they  were 
exposed ;  in  this  condition  it  remained  for  several  weeks. 
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The  work  was  performed  by  an  agent  or  servant  of 
the  corporation,  employed  by  a  committee  of  the  board, 
to  do  the  same.  The  defendant  in  error  was  a  stranger 
in  the  city;  and  in  passing  to  his  lodgings,  after  night, 
not  knowing  of  the  cistern,  and  the  night  being  dark, 
he  fell  therein  and  was  thereby  so  greatly  ii\jured  as  to 
be  disabled  and  rendered  a  cripple  for  life.  The  case 
was  submitted  to  the  jury  upon  the  issue  of  not  guilty; 
the  verdict  was  in  favor  of  the  plaintiff  in  the  action 
for  five  thousand  dollars,  damages;  and  a  new  trial 
being  refused,  an  appeal  in  the  nature  of  a  writ  of 
error  was  prosecuted  to  this  court.  The  substance 
of  the  charge  of  the  court  is  summed  up  in  the  fol- 
lowing extract,  viz :  **  if  it  appear  in  evidence,  that  the 
defendants  employed  an  agent  to  dig  the  cistern  upon  the 
corner  of  Main  and  Jefferson  streets,  upon  the  side- 
walk, and  that  in  digging  the  cistern,  he  performed  his 
work  in  a  manner  so  negligently,  unskillfully  and  care- 
lessly as  to  endanger  the  lives  of  those  accustomed  to 
walk  the  streets,  or  of  strangers  who  might  pass  thereon, 
and  that  the  agent  of  the  defendants  acted  within  the  scope 
of  his  authority,  and  that  the  injury  complained  of  by  the 
plaintiff,  was  occasioned  by  the  carelessness  and  unskil- 
fullness  of  the  defendants'  agent,  without  any  fault  or 
negligence  of  the  plaintiff,  your  verdict  should  be  for  the 
plaintiff,"  &c.  The  correctness  of  the  general  principles 
laid  down  in  the  foregoing  charge,  is  not  seriously  ques- 
tioned. The  supposed  error,  is  in  the  omission  of  the 
court  to  submit  a  further  enquiry  to  the  consideration 
of  the  jury,  namely,  whether  the  work  in  question  Vas 
designed  to  be  for  the  convenience  and  benefit  of  the 
public,  or  for  the  private  emolument  of  the  corporation, 
as  a  means  of  increasing  its  revenue,  it    being  assumed. 
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that  if  it  were  of  the  former  character,  the  corporation 
would  not  be  liable  in  this  action.  In  this  there  was 
no  error.  If  by  the  public^  is  meant  the  eorporators  or 
inhabitants  of  Memphis,  no  such  distinction  exists  as  that 
attempted  to  be  made.  All  the  powers  conferred  upon 
a  corporation  for  the  local  government  of  a  town  or 
city,  are,  in  judgment  of  law,  for  the  private  benefit  of 
such  corporation,  although  the  public  at  large  may  also 
derive  benefit  therefrom.  And  whether  the  object  of  a 
given  improvement,  be  to  confer  a  direct  benefit  or  con- 
venience upon  the  inhabitants  of  the  corporation,  as 
to  furnish  water  facilities  or  the  like,  or  whether  it  be 
to  swell  the  revenues  of  the  corporation,  is  wholly 
immaterial;  the  principle  governing  the  liability  of  the 
corporation  is  precisely  the  same  in  both  cases.  And  it 
is  the  province  of  the  court  to  construe  and  interpret 
the  charter  of  a  corporation;  to  determine  the  nature 
and  extent  of  the  powers  conferred ;  and  to  judge  what 
acts  do,  or  do  not,  fall  within  the  legitimate  scope  of 
the  authority  bestowed,  and  the  purposes  for  which  it 
may  have  been  created.  The  court  in  this  case  did  not 
err,  therefore,  in  tacitly  assuming  as  a  matter  of  law» 
that  the  construction  of  the  work  in  question  was  within 
the  scope  of  the  powers  conferred,  and  for  the  private 
benefit  of  the  corporation.  The  principle  relied  upon  to 
maintain  the  distinction  attempted  to  be  taken  by  the 
counsel  for  the  plaintiffs  in  error,  is  correct;  but  it  is 
altogether  misapplied  to  the  facts  of  the  case  under 
consideration.  It  may  be  admitted,  that  a  corporation 
exercising  a  power  conferred  by  law,  for  the  benefit  of 
the  public,  would  not  be  liable  for  the  negligence  of  its 
agents,  if  acting  within  the  scope  of  its  authority,  and 
if  guilty  of  no  negligence  in  the  discharge  of  the  duties 
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with  which  it  was    charged.     The  corporation  in  snch 
case  would  be  upon  the  footing  of  a  public  officer  required 
to  perform  a  duty  which  could  not  be  discharged  without 
the  employment  of  agents  or  servants ;  and  to  such  cases 
the  doctrine  of  respondeat  superior  does  not  apply.    But 
the  plaintiffs  in  error  sustained  no  such  relation  to  the 
public  as  to   bring    them   within  the    operation  of  this 
principle.    Their  charter  is  a  special  firanchise  for   the 
private  benefit  and  emolument  of  the  city  of  Memphis, 
although  the   public   may  no  doubt  be  benefited  by  it. 
It  was    held  by   this    court  in  the    case  of  Humes  vs. 
Mayor  and  Aldermen^   (1   Hump.  408,)  that  a  municipal 
corporation,  for  the  government  of  a  town  or  city,  is  the 
proprietor  of  the  streets,   which    it  holds  as  easements^ 
in  trust,  for  the  benefit  of  the  corporation ;  and  which  it 
has  the    power  to   grade,  pave  or  otherwise  improve. 
And  it  is  well  settled  at  this  day,  both  in  England  and 
America,  that  such  a  corporation  is  liable  to  be  sued  in 
actions  of  tort  in  like  manner  as  natural  persons.    Angel 
and  A.mes  on  Corporations,   328,   334.     In   the   case  of 
Tarborough  vs.  Bank  of  England^  (16  East  6,)  which  wsa 
an  action  of  trover,  it  was  moved  in  arrest  of  judgment, 
that  the    action,  being   founded  in  tort,  would  not  lie 
against  a  corporation.     But  Lord    EUenborough,  Ch.  J, 
held,  that  whenever  a  corporation  is  competent  to   do, 
or  order  to  be  done,  any  act  on  its  behalf,  it  is  liable 
for  the   consequences  of  such  act,  if  it  be  of  a  tortious 
nature,    and  to    the   prejudice  of  another.     The   same 
general    proposition  is   maintained   by  Marshall,   Ch.  J., 
8  Peters  R.  409.    And  it  is  said,  to  be  the  policy  of  the 
present  day,  especially  in  the  United   States,  where  cor- 
porations for  various  purposes  are  becoming  so  numerous, 
to  attach  to  them  the   same  liabilities  to  which  natural 
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persons  are  subject;  and  that  they  are  so  held  liable. 
Angel  and  Ames  on  Corp.  333;  15  Serg.  and  Rawle  R. 
173.  Municipal  corporations  are  likewise  liable  for  the 
wrongful  acts  and  neglects  of  their  servants  and  agents* 
upon  the  same  grounds,  in  the  same  manner,  and  to  the 
same  extent  as  natural  persons.  Angel  and  Ames,  250; 
4  Serg  and  Rawle  6  ;  3  Hill  R.  531;  19  Pickering  R.  513. 
This  proposition  is  equally  clear  upon  principle  and 
authority.  It  is  the  duty  of  the  corporation  to  exercise 
proper  care  and  prudence  in  the  selection  dnd  employ- 
ment of  suitable  agents  and  servants;  to  retain  the 
requisite  degree  of  control  and  superintendence  over 
them  in  the  performance  of  their  duties ;  to  enforce  such 
measure  of  vigilance  and  care  as  will  guard  cigainst  all 
unusual  or  unreasonable  exposure  to  icguries  of  any  kind; 
all  this  they  may  and  ought  to  stipulate  for,  and  exact 
from  those  in  their  employ.  And  they  will  not  be  per- 
mitted to  shield  themselves  from  the  consequences  of 
their  own  gross  neglect  of  duty,  by  turning  the  injured 
party  round  to  seek  redress  from  the  irresponsible  agent 
or  servant.  Again,  upon  general  principles  of  law,  the 
owner  is  liable  for  a  nuisance  upon  his  premises,  upon 
the  principle  that  he  is  bound  to  use  his  own  property 
in  such  manner  as  not  to  cause  an  injury  to  others. 
Hence,  in  the  c€ise  of  Payne  vs.  Rogers^  (2  H.  BL  Rep. 
349,)  an  action  on  the  case  was  sustained  against  the 
owner  of  a  house  for  an  injury  to  the  plaintiff,  occa- 
sioned by  his  leg  slipping  through  a  hole  in  the  side-walk 
into  a  vault  or  cellar  belonging  to  the  house.  It  was 
the  duty  of  the  owner  to  repair  in  such  case,  so  as  to 
guard  against  the  exposure  of  others  to  injury.  And  in 
the  case  of  Uush  vs.  Stienmani*  (1  Bos.  and  Pull.  R.  304.) 

The  owner  of  a  house  who  had   ordered  repairs,  was 
49. — VOL.  IX. 
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holden  liable  for  the  effects  of  nuisance  occasioned  by 
the  repairs,  though  the  person  who  caused  the  nuisance 
was  the  servant  of  the  mason,  who  had  been  employed 
by  the  party  who  undertook  the  repairs.  But  it  is  need- 
less to  multiply  authorities  in  support  of  so  clear  a 
proposition. 

There  is  no  error  in  the  record  and  the  judgment  will 
be  affirmed. 


West  vs,  Lanier.  . 

The  defendant  entered  upon  a  tract  of  land,  nnder  a  claim  of  title,  and  removed 
Iron  ore  therefrom,  from  time  to  time,  to  supply  an  adjoining  factory,  but 
without  any  actual  enclosure  or  residence  thereupon.  On  this  state  of  facts  it 
is  ruled,  firat,  that  such  entry  and  removal  of  ore  constituted  an  actual  pos- 
session, and  defeated  the  constructive  possession  of  the  true  owner.  Second^ 
That  the  owner  was  entitled  to  damages  in  trespass  for  the  disseisin;  bnt  not 
for  subsequent  injuries  to  the  freehold,  till  he  had  recovered  possession. 

West  obtained  a  grant  from  the  State  for  twenty-five 
acres  of  land,  lying  in  Perry  county.  Subsequently,  Dixon 
obtained  a  grant  for  fifty-two  acres  in  the  same  county, 
which  covered  the  land  granted  to  West.  Dixon  sold  the 
tract,  granted  to  him,  to  Vanlier,  and  executed  a  title  bond 
to  him.  Vanlier  cut  timber  on  the  land,  and  dug  and 
removed  iron  ore  therefrom.-  He  died.  The  title  bond 
was  returned  to  Dixon,  and  he  sold  the  land  to  Lanier  and 
executed  a  deed  of  conveyance  to  him.  Lanier  placed  slav^es 
on  the  land  granted  to  West,  and  they  cut  timber,  and 
dug  and  removed  iron  ore  therefrom,  from  time  to  time, 
to  supply  a  factory  whicfh  he  owned  some  miles  from  the 
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land.  He  did  not,  however,  reside  on  the  land,  nor  did  he 
build  any  house  for  the  slaves  thereupon,  or  make  any  enclo- 
sure. The  land  was  only  valuable  for  the  timber  and  ore. 
The  timber  and  ore  were  removed  under  a  claim  of  owner- 
ship by  the  title  deed  from  Dixon. 

West  instituted  this  action  of  trespass  against  Lanier 
in  the  Circuit  Court  of  Perry  county,  and  claimed  damages 
for  timber  cut  and  iron  ore  dug  and  removed. 

It  was  submitted  to  a  jury,  and  Hardin,  special  judge, 
charged  them  as  follows: 

"  That  though  the  right  of  property  may  come  into  con- 
troversy in  the  action  of  trespass  upon  property,  yet  the 
gist  of  the  action  is  the  injury  done  to  the  plaintiff's  pos- 
session.   The  plaintiff  must  prove  first,  that  the  property 
was  in  his  possession  at  the  time  of  the  injury,  and  this 
rightfully,  as  against  the  defendant ;  and  second,  that  the 
injury  was  committed  by  the  defendant  with  force.    The 
possession  of  the  plaintiff  may  be  actual  or  constructive ; 
and  it  is  constructive,  when  the  property  is  either  in  the 
actual  custody  and  occupation  of  no.  one,  but  rightfully 
belongs  to  the  plaintiff,  or  where  it  is  in  the  care  and 
custody  of  his  servant,  agent,  or  overseer.    A  disseisee, 
though  he  may  maintain  trespass  for  the  original  act  of 
disseisin,  cannot  have  this  action  for  any  subsequent  injury, 
until  he  has  acquired  the  possession  by  re-entry,  which 
will  relate  back  to  the  original  disseisin,  and  entitle  him 
to  sue  in  trespass  for  any  intermediate  wrong  to  the  free- 
hold.    The  defendant  may  prove    that   plaintiff  had   no 
property  in  the  goods,  or  title  to  the  land.     So  the  defend- 
ant  may  show  that  the  freehold  and   immediate  right  of 
possession  are  in  himself,  or  in  one  under  whom  he  claims 
title. 
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There  are  two  grants  produced  on  this  trial.  The  party 
IMToducing  the  grant,  founded  upon  the  oldest  entry,  has 
the  best  title.  For  the  plaintiff,  in  this  cause,  to  make  out 
his  case,  if  the  proof  shows  that  he  was  not  in  actual  pos- 
session of  the  land  in  controversy,  he  must  show  a  good  legal 
title  to  the  land  in  himself;  which,  if  the  land  was 
unoccupied,  would  give  him  a  constructive  possession.  If 
the  defendant,  under  these  circumstances,  entered  upon 
the  land  in  controversy,  and  took  actual  possession  of  it, 
claiming  the  same  by  virtue  of  a  deed,  grant,  or  other 
assurance,  purporting  to  convey  an  estate  in  fee  simple, 
and  in  thus  obtaining  possession,  he  conunitted  the  alleged 
trespasses,  he  would  not  be  guilty ;  for  the  moment  he  thus 
took  possession,  the  statute  of  limitations  commenced  run- 
ning in  his  favor,  and  the  only  way  prescribed  by  the  act 
of  1819,  to  stop  the  running  of  the  statute  of  limitations, 
after  it  has  commenced  running,  is  by  the  person  having 
the  better  title,  to  commence  a  suit  in  law  or  equity,  and 
prosecute  it  effectually.  So  if  the  proof  in  this  case  shows 
that  the  defendant  did  thus  enter  upon  the  land  in  contro- 
versy, and  after  thus  having  it  in  his  possession,  he  corn- 
mitted  the  alleged  trespasses  this  form  of  action  cannot 
be  maintained  against  him,  until  the  plaintiff  commences 
and  effectually  prosecutes  a  suit  in  law  or  equity,  and 
recovers  possession  of  the  land  in  controversy.  The  court 
further  charged  the  jury,  that  if  the  plaintiff  was  only  in 
constructive  possession,  and  the  defendant  took  actual  pos- 
session, claiming  under  a  deed,  grant,  or  other  assurance 
purporting  to  convey  a  fee  simple  estate,  he  would  not  be 
guilty  of  such  a  trespass,  as  can  be  remedied  by  this  acion. 
If  the  proof  satisfies  you  that  the  defendant  constantly  occu- 
pied, or  used  the  land  in  controversy,  in  such  a  way  as 
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the  land  would  alone  admit  of  claiming  it  by  virtue  of  a 
deed,  grant,  or  other  assuranoe  in  fee  simple,  and  continued 
thus  to  use  and  occupy  it,  such  use  and  occupation  would 
be  an  actual  possession.  Ordinarily,  the  law  requires  the 
constant  occupation  of  improvements,  such  as  houses, 
fields,  or  enclosures,  to  constitute  an  actual  possession,  but 
if  the  proof  satisfies  you  in  the  present  case,  that  defendant, 
claiming  as  aforesaid  such  pits,  dug  ore,  and  cut  timber, 
and  removed  them,  and  that  the  land  was  fit  only  for  these 
purposes,  and  not  suitable  to  be  used  in  any  other  way, 
the  occupation  and  use  of  it  in  this  manner,  would  consti- 
tute an  actual  possession;  and  if  the  defendant,  after  having 
thus  used  the  land  in  controversy,  by  himself  or  servants^ 
temporarily  suspended  operations,  for  a  week,  or  even 
a  month,  or  any  short  period  of  time,  with  the  intention  of 
again,  in  a  short  time  returning,  and  resuming  business 
upon  the  land,  and  he  accordingly  did  so  return  and  resume 
business,  and  use  and  occupy  the  same,  as  he  had  done 
before,  such  would  be  considered  a  continued,  actual 
possession  of  the  same."  Verdict  and  judgment  for  defend*- 
ant.    Plaintiff  appealed. 

Scurlocky  for  the  plaintiff. 

The  court  charged  the  jury,  among  other  things,  in 
substance,  that  if  the  defendant  entered  on  the  land, 
claiming  it  as  his  own,  under  a  deed,  grant,  or  other  assu- 
rance of  title,  purporting  to  convey  a  fee  simple  estate, 
that  the  plaintiff  could  not  maintain  this  action  for  the 
trespass  thus  committed,  &c.  It  is  contended  that  this  por- 
tion of  the  charge  is  erroneous  as  applied  to  the  facts 
in  this  case.  The  defendant  never  did  actually  occupy 
the  twenty-five  acres  of  plaintiff,  except  from  time  to  time 
to  dig  and  use  the  ore  thereon ;  and  on  that  portion  of  the 
fifty-five  acre  tract,  where  his  cabin  was,  it  was  only  an 
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occupation  for  the  purpose  of  conveniently  getting 
the  ore,  and  not  such  an  actual  adverse  holding  of  the 
fifty*five  acre  tract  to  the  extent  of  its  boundaries  as 
would  oust  the  plaintiff  of  his  constructive  possession  of 
the  twenty-five  acre  tract,  so  as  to  deprive  him  of  the 
right  to  this  action,  whenever  the  defendant  commenced 
digging  on  the  twenty-five  acres.  The  constructive  pos- 
session of  land  in  this  country  entitles  the  owner  to  this 
action  against  a  wrong-doer.  4  Dev.  and  Bat.,  68;  3 
Hum.,  267. 

An  actual  adverse  holding  of  the  hcus  in  quo  mast 
exist  before  the  plaintiff  is  ousted  of  his  constructive 
possession,  which  must  be  by  a  residence  upon  the  land 
itself  or  the  enclosure  of  a  portion  thereof  or  an 
enclosure  without  residence,  would  oust  the  plain* 
tiff  to  the  extent  of  the  enclosure.  Dobbs  vs.  Gullidge^ 
4  Dev.  and  Battle  Rep.,  68.  And  the  temporary  use  of 
the  land  by  working  on  it  in  the  day,  and  leaving  it 
at  night,  &c.,  would  not  be  such  an  ouster  as  would  bar 
the  plaintiff  after  seven  years  from  his  action  of  eject- 
ment under  an  act  of  1819,  as  charged  by  the  court  in 
the  present  case.  Chraham  vs.  Houston^  4  Dev.,  239; 
Chreen  vs.  Harman^  lb.,  161-2. 

If  there  be  two  patentees,  the  entry  of  the  younger  on 
his  own  land,  does  not  oust  the  other  unless  it  be  on  that 
part  of  the  land  covered  by  both  titles ;  and  if  it  be  on 
that  part,  the  possession  is  confined  to  the  actual  occa* 
{>ation  if  the  elder  be  also  in  possession  of  any  portion 
of  the  same  land  included  in  both  patents.    4  Dev.,  164. 

B.  S.  Allen  and  Jones^  for  the  defendant 

The  counsel  for  the  defendant  insist  that  there  is  no 
error  in  the  verdict  and  judgment  below,  and  that  the 
same  ought  to  be  affirmed. 
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1.  We  think  the  use  and  occupation  of  the  land  in 
question,  by  the  defendant,  amounts  to  an  actual  posses- 
sion, and  is  not  merely  a  number  of  separate  and  distinct 
trespasses.  The  proof  shows  that  the  land  was  in  the 
actual  possession  of  no  person  previous  to  the  entry  of 
the  defendant,  or  those  under  whom  he  claims,  and  the 
most  that  could  be  said  for  plaintiff  is,  that  he  held  the 
legal  or  constructive  possession,  such  only  as  follows  the 
legal  title  to  unoccupied  land.  The  proof  further  shows 
that  the  land  was  only  valuable  for  the  timber  and  iron 
ore  found  upon  it,  and  that  the  defendant  had  been  in  the 
constant  habit,  both  before  and  at  the  commencement  of 
this  suit,  of  raising  the  ore  and  hauling  it  off  to  his  furnace 
some  two  and  a  half  miles  distant;  that  during  all  that 
time  his  furnace  was  entirely  supplied  from  the  ore  banks 
on  the  lands  contained  in  plaintiff's  grant.  This  we  con- 
tend is  an  actual  possession,  and  such  an  one  as  will  oust 
the  constructive  possession  of  plaintiff.  See  Ewing  vs* 
Bumettf  11  Peters'  Rep.,  41 ;  1  Ire.  Law  Rep,,  56;  Simpson 
vs.-  Blountf  3  Dev.  Law  Rep.,  36 ;  1  Dev.  and  Bat.  Law 
Rep.,  2;  4  Ire.  Law  Rep.,  310;  6  Peters  Rep.,  513; 
Peters  Rep.,  442. 

2.  But  plaintiff's  counsel  insist  that,  although  the  defend- 
ant's possession  is  actual  and  ousts  the  constructive  possession 
of  plaintiff,  yet  the  plaintiff  ought  to  recover  nominal  dama- 
ges for  the  first  entry.  To  sustain  this  position  we  think 
would  be  in  direct  conflict  with  the  law  as  it  has  been 
ad^dged  from  the  earliest  period  of  English  jurisprudence 
down  to  the  present  time.  What  is  the  gist  of  this  action  ? 
The  answer  is,  an  injury  to  the  possession.  Then  how  is 
H  person,  who  has  no  possession,  to  maintain  an  action 
for  an  injury  to  that  which  he  has  not?  The  courts  have 
always  driven  them  to  their  action  for  possession  first* 
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whetiy  if  they  recover  and  show  themselves  thereby  legally 
entitled  to  the  possession,  they  will  hea  tLeir  complaint 
for  the  ii\juries  done  thereto.  1  Chitty  PL,  161 ;  Whea. 
Sel.,  2  vol,,  483;  (title  Trespass)  17  Mass.  Rep.,  299; 
Cook's  Rep.,  246,  and  a  host  of  other  authorities  to  the 
same  point.  And  surely  the  fact  of  plaintiff's  possession, 
being  a  mere  constructive  one,  would  give  him  no  superior 
rights  over  persons  i|rho  were  ousted  from  an  actual 
possession. 

8.  This  court  will  not  reverse  a  cause  for  an  abstract 
error  in  the  charge  of  a  Circuit  Judge,  where  it  is  mani- 
fest the  jury  were  not  misled  by  it.  Porter  vs.  Woods  4* 
Stacker,  3  Hum.»  56 ;  2  Hum.,  518 ;  1  Hum.,  473.  It  is 
essential  that  the  misdirection  should  materially  affect  the 
verdict,  or  a  new  trial  will  not  be  granted.  Grah.  on  New 
Trials,  263 ;  10  Johns.  Rep.,  447 ;  5  Mass.  Rep.,  487.  If 
the  court  can  see  that  substantial  justice  has  been  done, 
a  new  trial  will  not  be  granted.  Grah.  on  New  Trials,  301 ; 
2  Salk.,  644-46.  We,  therefore,  think  this  cause,  in  any 
aspect,  ought  to  be  affirmed. 

Pavattf  for  defendant. 

Bullock,  for  plaintiff. 

Green,  J.  delivered  the  opinion  of  the  court. 

« 

This  is  an  action  of  trespass  qtiare  clausum  fregil, 
brought  by  West,  against  Lanier,  for  digging  ore,  from  an 
iron  ore  bank.  The  plaintiff  claims  title  by  virtue  df  an 
older  entry  and  grant.  The  defendant  claims  title  to  the 
same  land,  by  virtue  of  a  deed  of  conveyance  from  a 
younger  grantee. 

It  appears,  from  the  bill  of  exceptions,  that  Samuel 
Vanlier  built  the  Brownsport  furnace  in  1839,  and  in  1640 
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his  bands  were  employed  in  digging  ore  at  the  bank  on  the 
twenty-five  acre  tract  in  dispute,  and  that  he  continued  so 
to  work  the  same  until  his  death,  about  the  last  of  Novem- 
ber, 1844.    After  Vanlier's  death  the  furnace  was  run,  and 

ore  was  dug  until  about  the  1st  of  January,  1845,  when 

• 

all  the  hands  and  mules  were  removed  trom  the  ore  bank 
in  question.  About  the  Ist  of  February,  1845,  the  defend- 
ant's hands  commenced  cleaning  out  the  pits  and  digging 
ore  at  the  aforesaid  bank,  and  defendant  has  continued  to 
raise  and  carry  off  the  ore  ever  since  that  time.  Yanlier 
claimed  the  land  as  his  own,  under  a  title  bond  from  Wal- 
lace Dixon,  the  grantee,  and  after  his  death  the  title  bond 
was  destroyed  by  the  consent  of  all  parties,  and  Dixon 
then  sold  the  land  to  the  defendant,  who  entered  upon  the 
same,  claiming  it  as  his  own.  This  record  does  not  show 
whether  the  possession  of  the  defendant  has  any  connec- 
tion with  Vanlier's  previous  possession,  and  claim  under 
the  said  title  bond.  The  land  is  of  no  value  except  for 
the  ore  and  timber. 

The  court  charged  the  jury  in  substance,  that  if  the 
plaintiff  showed  that  the  legal  title  to  the  land  was  in 
him,  he  would  be  in  the  constructive  possession  thereoj^ 
when  it  was  actually  occupied  by  no  one  else ;  that  a 
disseisee  may  maintain  trespass  for  the  original  act  of 
disseisin,  but  that  he  cannot  have  this  action  for  any 
subsequent  iigury,  until  he  has  acquired  the  possession 
by  re-entry,  which  will  relate  back  to  the  original 
disseisin  and  entitle  him  to  sue  in  trespass,  for  any  inter- 
mediate wrong  to  the  freehold.  But  the  court  further 
charged  the  jury,  that  if  the  plaintiff  was  only  in  the 
construdtive  possession,  and  the  defendant  took  actual 
possession  claiming  under  a  deed,  grant  or  other  assur- 
ance   purporting    to    convey   a  fee    simple    estate,    he 
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would  not  be  guilty  of  such  a  trespass  as  will  entitle 
the  plaintiff  to  his  action.  If  the  defendant  constantly 
occupied  and  used  the  land  in  such  way  as  it  would 
alone  admit,  claiming  by  virtue  of  a  deed,  grant  or  other 
assurance  in  fee  simple  and  continued  thus  to  occupy  it» 
such  use  and  occupation  would  be  an  actual  possessicHu 

The  jury   found  a  verdict  for    the    defendant,  and  the 
plaintiff  appeals  to  this  court. 

1..  The  plaintiff  in  error    insists,   that  the  court  erred 
in  charging  the  jury  that  the  use  and  occupation  of  the 
land    in  question,  for    digging  ore   would  be  an   actual 
possession.     We  do  not   think    his   Honor  erred,   in  this 
instruction.     In  the   language  of  the  court  in  Ewing  vs. 
Burnett,  (11  Peters  Rep.  52,)  ^  an  entry  by  one  man  upon 
the   land  of  another  is  an  ouster  of  the  legal  possession, 
arising  from  the  title,  or  not,   according  to  the  intention 
with  which   it  is  done;  if  made  under  claim  and  color 
of  right,  it  is  an  ouster ;  otherwise,  it  is  a  mere  trespass ; 
in  legal   language,    the   intention    guides  the  entry  and 
fixes  its  character."      In   the  same  case  the    court  says, 
*' neither  actual    cultivation  or  residence  is  necessary  to 
constitute  actual    possession,    (6  Peters  516,)    when   the 
property  is  so  situated  as  not  to  admit  of  any  permanent 
useful    improvement,    and    the    continued    claim  of    the 
party  has  been  evidenced  by  public   acts  of   ownership, 
such    as  he    would   exercise    over    property  he  claimed 

* 

in  his  own  right,  and  would  not  exercise  over,  pK>perty 
he  did  not  claim."  In  this  case,  the  possession  of  the 
party  consisted  of  digging  and  carrying  off  ^and  from  a 
lot  in  Cincinnati,  under  a  claim  gf  title.  The  poasession, 
the  court  decided,  was  sufBcientto  vest  in  him  the  better 
title,  by  the  statute  of  limitatioiis* 
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Judge  Gaston,  says,  in  Williams  vs.  Buchanan^  1  Ire. 
L.  Rep.  540,  ''possession  of  land  is  denoted  by  the 
exercisre  of  acts  of  dominion  ove^  it,  in  making  the 
ordinary  use  and  taking  the  ordinary  profits,  of  which 
it  is  susceptible  in  its  present  state,  such  acts  to  be  so 
repeated,  as  to  show  that  they  are  done  in  the  character 
of  owner,  and  not  of  an  occasional  trespasser."  See,  also, 
same  book,  58 ;  2  Ir.  L.  R.  664  ;'lr.  L.  R.  310;  3  Dev.  36; 

4  Hump.  69;  9  Yerg.  93;  Mart,  and  Yerg.  68.  From 
these  cases  it  will  be  seen,  that  an  enclosure  or  resi- 
dence on  land,  is  not  necessary,  in  order  to  constitute 
possession;  but  that  sach  use  and  occupation  of  it,  as 
from  its  nature  and  character  it  is  susceptible,  under  a 
claim  of  ownership,  will   be  an  actual  possession. 

2.  But  we  think  the  court  erred,  in  telling  the  jury, 
that  if  the  plaintiff  was  only  in  the  constructive  posses- 
sion, and  the  defendant  took  actual  possession,  claiming 
under  a  deed,  grant,  or  other  assurance  purporting  to 
convey  an  estate  in  fee  simple,  he  would  not  be  guilty 
of  such  a  trespass,  as  will  entitle  the  plaintiff  to  this 
action.  It  is  true  that  in  England,  this  action  cannot  be 
supported,  unless  the  plaintiff  was  in  actual  possession 
when  the  trespass  was   committed.     Chit.  PI.  175,   177; 

5  East.  R.  485-7.  But  in  this  country  a  different  rule 
has  prevailed;  and  now  it  is  well  settled,  that  the  party 
who  has  the  legal  title  to  land  which  is  adversely 
occupied  by  no  one,  has  a  constructive  possession  thereoft 
that  will  enable  him  to  maintain  trespass  for  an  injury 
to  the  freehold.  11  John.  385;  9  Yer.  R.  311.  The  reason 
of  this  diversity  is,  that  in  this  country  a  large  portion 
of  the  lands  are  in  the  actual  occupation  of  no  one, 
and  unless  the  owner  were  allowed  to  maintain  trespass 
upon  his  constructive  possession,   those  lands   would  bo 
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exposed  to  the  ravages  of  every  lawless  wrongdoer. 
9  Yerg.  R.  312.  Althoagh,  therefore,  the  plaintiff  may 
be  only  in  the  constractive  possession  of  land»  and  the 
defendant  may  have  taken  possession  thereof,  claiming  it 
as  owner,  and  thereby  may  have  ousted  the  party  having 
the  better  title,  so  that  the  statute  of  limitations  may 
commence  running  in  his  favor,  yet  the  first  entry  was 
a  trespass  for  which  he  may  maintain  this  action.  Chitty 
aays  (1  Chit  on  PL  177,)  '^a  disseisee  may  have  it 
(trespass)  against  a  disseisor,  for  the  disseisin  itselC 
because  he  was  then  in  possession ;  but  not  for  an  injury 
after  the  disseisin,  until  he  hath  gained  possession  by 
re-entry,  and  then  he  may  support  his  action  for  the 
intermediate  damage.**  This  doctrine  applies  in  this 
country  to  a  disseisin  where  there  was  a  constructive 
possession  only,  and  entitles  the  true  owner,  who  is  thus 
ousted,  to  maintain  trespass  for  the  first  entry,  but  nol 
for  any  subsequent  acts.  This  court  is  not  to  be  under- 
stood  as  holding  a  different  doctrine,  from  that  here 
stated,  in  the  case  of  Polk  vs.  Henderson,  9  Yerg.  R. 
812.  All  that  the  court  decided  in  that  case,  is,  that 
for  acts  done  by  a  party  in  possession,  under  a  claim 
of  title,  trespass  will  not  lie.  And  so  we  now  hold.  If, 
therefore,  the  defendant's  possession  has  no  connection 
with  the  previous  possession  of  Yanlier,  he  is  liable  to 
this  action  for  his  first  entry ;  but  not  for  any  subsequent 
acts.     Reverse  the  judgment,  and  remand  the  cause. 
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1.  Where  a  gift  of  a  Blare  has  been  established  by  bill  of  sale  or  deliyery,  the 
statements  of  donor  made  alter  the  gift  shall  not  be  heard  to  disprove  it» 
but  when  an  effort  is  made  to  establish  a  gift  by  the  declaration  of  the 
alleged  donor,  his  counter  declarations  are  admissible. 

2.  Where  the  plaintiff  insisted  on  title  to  a  slave  by  virtue  of  a  parol  gift, 
and  three  years  adverse  possession  held  by  the  father  of  his  wife  for  ber^ 
she  being  a  minor,  the  declarations  of  the  father  as  to  the  person  for 
whom  he  held  during  such  three  years,  is  admissible. 

Wyatt  Christian  and  Frederick  Christian  were  brothers, 
and  Weld,  the  plaintiff,  married  the  daughter  of  Wyatt, 
and  brought  this  action  of  detinue  against  Wheaton,  who 
hired  the  slave  in  controversy,  from  the  administrator  of 
Frederick.  He  asserted  title  to  him  by  virtue  of  a  parol  gift 
from  F.  Christian  to  his  wife,  and  possession  by  W.  Chris- 
tian for  more  than  three'  years.  The  case  was  submitted 
to  a  jury  by  the  presiding  judge,  (King,)  at  the  July  term, 
1848.  The  plaintiff  introduced  witnesses  who  stated  that 
they  heard  Frederick  Christian  state,  that  he  had  given 
John,  the  slave  in  controversy,  to  plaintiff's  wife,  and 
that  Wyatt  had  possession  of  the  slave  for  a  number  of 
years.  There  was  other  proof  in  reference  to  the  pos- 
session of  John,  which  *need  not  be  here  set  forth.  The 
defendant  offered  to  prove  that  Frederick  Christian  stated 
to  him  that  he  had  loaned  the  boy  to  Wyatt  in  the 
place  of  one  drowned.  This  evidence  was  objected  to. 
The  judge  stated  that  the  defendant  might  prove  the 
declarations  of  Frederick,  made  before  or  at  the  time  of 
the  alleged  gift  or  delivery,  or  what  he  said  at  the 
various  times  and  occasions  spoken  of  by  plaintiff's 
witnesses;  and  the  evidence  was  rejected. 

The  defendant  offered  evidence  to  show  that  Wyatt 
Christian  uniformly  stated  during  the  whole  period  he 
had  the  possession  of  said  boy,  that  he  was  the  property 
of  said  Frederick.     This  was  objected  to.     The  judge 
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Stated  that  the  declarations  of  Wyatt  Christian  made  at 
and  before  the  delivery  of  the  slave  to  him,  and  what 
he  said  at  the  times  spoken  of  by  plaintiff's  witnesses 
might  be  heard,  but  not  declarations  made  afterwards ; 
and  the  evidence  was  rejected. 

Frederick  Christian  appointed  Wyatt  the  executor  of 
his  will,  and  died ;  Wyatt  died,  and  Mathews  took 
charge  of  the  estate  as  administrator  under  the  will. 
He  thereby  obtained  possession  of  the  slave  and  hired 
him  to  Wheaton. 

The  judge  charged  the  jury  as  follows :  "  That  previ- 
ous to  the  act  of  1831,  a  parol  gift  of  a  slave  where 
it  is  accompanied  with  delivery,  passed  the  legal  title 
to  the  property,  but  since  its  passage  such  gift  would 
be  void  even  as  between  the  donor  and  the  donee ;  the 
donee  may,  nevertheless,  couple  such  gift  with  an  adverse 
holding  for  the  space  of  three  years,  so  as  to  perfect 
her  title  to  the  property  so  given,  if  the  possession  be 
continuous  and  adverse  to  the  claim  of  the  donor,  and 
all  other  persons.  That  if  the  gift  to  the  wife  of  the 
plaintiff  was  since  the  passage  of  the  act  of  1831,  and 
her  father  received  the  slave  and  retained  possession  of 
him  for  her,  such  adverse  holding,  accompanied  with  a 
gift  by  parol  to  plaintiff's  wife,  would  be  equivalent  to 
an  adverse  claim  and  possession  of  the  daughter.  The 
legal  title  of  personal  property,  carries  with  it  the  right 
of  possession ;  the  father  could  not  change  the  character 
in  which  he  held  the  property  so  given,  after^  its  induc- 
tion to  his  possession,  unless  by  the  consent  of  the  donor 
within  three  years  next  after  the  gift  and  the  possession 
of  the  slave  under  it;  and  that  if  the  jury  believed  the 
boy  was  given  by  Frederick  Christian  to  plaintiff's  wife, 
then  an   infant,  and  the  boy  was   afterwards  placed  in 
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the  possession  of  Wyatt  Christian,  the  father  of  com- 
plainant's wife,  that  the  law  would  presume  the  possession 
of  the  father  to  be  the  possession  of  the  child,  and  if 
that  possession  continued  for  three  years  after  such  gift, 
such  possession  would  give  title  to  plaintiff's  wife,  and 
that  title,  by  marital  right,  would  -vest  in  plaintiff  and 
give  him   a  right  to  recover." 

A  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendant  appealed. 

Baily  and  Blume^  for  the  plaintiff  in  error. 

Coe^  for  the  defendant  in  error. 

TuRLEY,  J.  delivered  the  opinion  of  the  court. 

This  is  an  action  of  detinue,  brought  by  John  B.  Weld 
against  S.  M.  Wheaton,  for  the  recovery  of  a  negro 
man,  named  John.  Upon  the  trial  in  the  court  below, 
the  plaintiff  introduced  a  witness,  Bowler  Cook,  who 
stated  that  in  frequent  conversations  with  Frederick 
Christian  in  the  year  1839,  he  heard  Frederick  Christian 
say  that  he  had  given  the  negro  man,  John,  the  slave 
in  controversy,  to  Mary  C.  Christian,  the  wife  of  the 
plaintiff.  Weld;  that  he  knew  the  boy,  John,  from  the 
year  1826  or  1827,  and  that  he  belonged  to  Frederick 
Christian,  who  was  the  uncle   of  Mary  C.  Christian. 

The  defendant  introduced  Joseph  Lundy,  by  whom  he 
proved  that  he  first  knew  said  boy,  John,  in  1831  or 
1832,  that  Frederick  C.  Christian,  at  that  time,  lived 
within  about  a  half  mile  of  witness,  that  witness  was 
often  at  his  house,  where  he  saw  said  boy  as  the  servant 
of  Frederick  Christian,  until  the  year  1832  or  1833,  about 
which  time  he  was  sent  by  Frederick  Christian  to  his 
brother,  Wyatt  Christian,  the  father  of  the  plaintifPs  wife. 
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The  defendant  then  proposed  to  prove,  by  said  witnesB, 
that  a  short   time   thereafter,   Frederick    Christian    told 
him    that  he    had    sent    the   boy,  John,  to  his  brother, 
Wyatt,  to  serve  him  in  place  of  the  one  drowned.    To 
the  reception  of  which  testimony,  the  plaintiff  objected, 
and  his  objection  was    sustained    by  the   court  and  the 
proof  refused.    In  this,  we  think  the  court  erred  from  a 
misconception  of  the  nature  of  the  case.    The  judge  acted 
upon  the  legal  proposition,  that  when  a  sale  of  property 
has  been  established,  no  proof  of  any  conversation  of  the 
vendor    made    after  the  sale,   shall  be  heard  to  impugn 
it;  this  proposition  is    certainly  true,  and  is  based  upon 
the  principle  that  no  one  shall  be  permitted  by  subsequent 
statements  to  vitiate  or  set  aside  his   contracts.    But  in 
this  case,  the  question,  and  the  only  question,  was  whether 
or  not  Frederick  Christian  had  given  the  negro   to  his 
niece,  Mary  C.    Christian,  and  the  proof  introduced  by 
the  plaintiff  to  establish  the  fact  of  the  gift  was  declar- 
ations to  that    effect,    said  to  have  been  made  by  him; 
unquestionably  his  declarations,  to  the  contrary,  ought  to 
have  been  heard,  as  it  is  upon  a  proper  adjustment  and 
balance   of  these  declarations  and   counter-declarations, 
if  they  were  made,  that  the  judgment  of  the  jury  must 
rest  in  finding  the  fact  thus  submitted  to  them.    Vastly 
different    would  it  have   been  if  the  proof  relied  upon 
for  establishing  the  gift,  had   been  direct  either  by  bill 
of  sale  or  by  a  delivery. 

Pipof  was  also  offered  by  the  defendant  to  show  that 
while  the  negro  was  in  Wyatt  Christian's  possession  he 
always  stated  that  he  was  the  property  of  his  brother, 
Frederick;  this  was  objected  to  because  it  is  contended 
that  the  negro  having  been  given  by,  Frederick  Chris- 
tian to  Mary  C.  Christian,  the  daughter,  the  possession 
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of  Wyatt  Christian,  her   father,  was  her  possession,  and 
that  the  nature  of  this   possession  shall  not  be  changed 
'by  the    after-statements   of  the  father.    This  is  true  in 
a  given  state  of  the  case :    if   there  had  been  a  valid 
gift   of  the  negro  by   Frederick  Christian,    to    Mary  C. 
Christian,    and   the    possession   delivered   to    her  father, 
nothing  that  he  could   afterwards  do  or  say  in  relation 
thereto  would  affect  her  rights;   she  being  a  minor  and 
in  his  custody  as  her  guardian  for  nurture,  his  possession 
would   be    her   possession,   and  adverse    possessron    not 
being  necessary    to   perfect  the   title   against   Frederick 
Christian,  nothing  from  Wyatt  Christian,  as  to  the  nature 
of  the  possession,  would  be  relevant  to  the  right.    But 
to  make-  such  gift  valid  subsequent  to    the    passage  of 
the  act  of  1831,  ch.  90,   it  must  have    been  in   writing, 
for  by  the    12th  section  of  that    act,   it  is  provided    that 
all  gifts  of  slaves  shall  be  in  writing,  or  the  same  shall 
be  utterly  void    and   of  no   effect   whatever.      If,   then, 
this  gift,    as  claimed  to  have   been  made  by  Frederick 
Christian,  was  made  after  the  passage  of  the  act  of  1831, 
it  not  being  in  writing,  it  could  .only  be  made  effectual 
by  three  years  adverse  possession;  then  it  being  insisted 
that  this  adverse  possession  was  held  for    that  space  of 
time  by  Wyatt  Christian  for   his    daughter,  Mary  C,  it 
became  important  to  know  what  the  character  of  that 
possession  was,  whether  it  was  for  his  daughter  adversely 
to  the  right  of  his  brother  Frederick,  or  whether  it  was 
in  subjection  to  his  brother^s  right.    Statements  thus  made 
by  Wyatt  Christian  during  that  period  of  time  as  to  the 
nature  of   his  possession,  are,  in  our   opinion,  legitimate 
evidence  to  show  that  he  either  did,  or  did  not,  hold  it 
adversely  to  his  brothep.    It  is  attempted  to  obviate  this  ^ 
difficulty  by  asserting  that  this  gift  was  previous  to  the 
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passage  of  the  act  of  1831,  and  that  adverse  possession 
was  not  necessary  to  perfect  the  title  under  it.  To  this, 
all  that  it  is  necessary  to  observe,  is,  that  there  is  no 
satisfactory    proof  that    the  gift  was  made  previous  to 

1831.  There  is  some  proof  that  the  negro  was,  perhaps, 
in  the  possession  of  Wyatt  Christian,  previous  to'  that 
time,  engaged  in  nursing  his  children,  but  there  is  no 
evidence  of  a  gift  at  that  time ;  and  there  is  other  proof 
that  the  negro  was  afterwards,  and  subsequent  to  the 
year  1831,  in  the  possession  of  Frederick  Christian  and 
claimed  by  him  in  his  own  right,  and  that  he  was  after- 
wards sent  to  Wyatt  Christian,  in  1832,  or  1833.  The 
testimony  of  Mrs.  Etheridge  has  no  specification  of  dates 
and  it  is  too  vague  and  uncertain  to  predicate  a  gift 
upon  it  as  having  been  made  anterior  to  the  year,  1831. 
We  think  it  establishes  that  a  right  was  made,  but 
when,  it  leaves  entirely  uncertain.  It  was,  as  she  says, 
before  her  memory,  for  she  says  the  negro  never  was 
out  of  her  father's  possession  within  her  recollection. 
The  period  of  her  recollection  must  be  referred  to  a 
time  posterior  to  the  year  1832  or  1833,  for  Lundy  swears 
that  it  was  in  one  of  these  years  that  the  negro  was 
sent  to  Wyatt  Christian  by  Frederick,  he  having  been 
previously  to  that  time  in  his  possession,  and  used  by 
him  as  his  servant  on   his  farm  in  the  years  1831  and 

1832.  Under  these  circumstances,  we  think  the  declarek 
tions  of  Freaderick  Christian,  as  to  the  loan  of  the  negro 
to  his  brother  Wyatt,  which  were  proposed  to  be  proved 
by  Lundy,  should  have  been  received,  and  also  any 
statements  made  by  Wyatt  Christian  during  the  first 
three  years  he  held  the  negro  in  his  possession,  tending 
to  show  whether  that  possession  was  adverse  to  the 
right  of  Frederick  Christian,  if  it  be  attempted  to  sustain 
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the    title    of  the   plaintiff,  by  virtue  of    su^h    adverse 
possession. 
Judgment  reversed  and  case  remanded  for  a  new  trial. 


Habkis  and  Totten  vs.  Anderson. 

The  act  of  1830,  chap.  90,  sec.  11,  provides  that  wills,  made  in  other  States,  aad 
offered  as  eyidence  in  the  courts  of  this  State,  shall  be  proved  according  to 
the  laws  of  the  States  in  which  they  are  made,  and  certified  according  to 
act  of  Congress.  To  authenticate  such  wills,  it  should  appear,  by  the  clerk's 
certificate,  that  the  transcript  offered  is  a  tme  copy  of  the  will,  and  of  the 
probate  Uiereof,  from  the  record^of  which  he  is  clerk. 

Ejectment  by  Anderson  against  Totten  and  Harris,  and 
Verdict  and  judgment  for  the  plaintiff;  Fitzgerald,  J. 
presiding.    The  defendants  appealed. 

A.  W.  O.  Totten^  for  the  plaintiffs  in  error. 

We  object  that  Anderson's  will  wa^  improperly  admitted 
as  evidence.  The  record  of  probate  thereof,  in  the  County 
Court  of  Warren,  North  Carolina,  does  not  appear.  The 
record  of  probate  should  appear  with  the  will. 

The  certificate  of  White,  clerk,  states,  that  "the  forego« 
ing  and  within  is  a  true  copy  of  A.  G.  Anderson's  will,  as 
it  appears  of  record,"  but  does  not  verify  that  he  has  given 
a  copy  of  the  probate,  nor  does  he  give  any  verification 
as  to  any  probate  at  all.  For  this  and  other  reasons,  the 
copy  of  the  pretended  will  was  improperly  read.  Act 
1831,  chap.  90,  sec.  11,  C.  &  N.,  593 ;  act  1844,  chap.  187, 
N.  Stat.,  241 ;  act  1823,  chap.  31,  C.  &  N.,  709 ;  acts  of 
Cong.,  1790,  and  1804. 
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The  record  of  probate  should  be  -  certified  according  to 
the  act  of  Congress.    Act   1844,  chap.  187. 

No  person  for  the  defendant  in  error. 

McKiNNET,  J.  delivered  the  opinion  of  the  court. 

In  deraigning  title  to  the  land  sued  for  in  this  action 
the  plaintiffs'  lessor,  on  the  trial,  produced  and  oflered  as 
evidence  of  title  a  copy  of  the  last  will  and  testament  of 
A.  G.  Anderson,  purporting,  from  an  endorsement  of  the 
clerk  thereon,  to  have  been  proved  in  the  court  of  pleas 
and  quarter  sessions  of  Warren  county,  North  Carolina, 
which  the  court  permitted  to  go  to  the  jury. 

To  this,  exception  was  taken  by  the  defendants;  first 
because,  as  is  alleged,  the  supposed  probate  appearing 
upon  said  copy,  is  not  in  fact  a  transcript  of  the  probate 
from  the  record  of  said  court,  but  only  a  recital  thereof  by 
the  clerk;  and,  second,  because  the  clerk's  certificate 
extends  only  to  a  copy  of  the  will  and  not  to  the  probate 
thereof. 

The  registry  act  of  1831,  chap.  90,  sec.  11,  by  which 
the  present  case  is  governed,  provides,  that,  ^all  wills 
executed  in  other  States  shall  be  proved  according  to  the 
laws  of  said  States,  and  certified  in  the  manner  prescribed 
by  the  act  of  Coiigress  ;  and  a  copy,  so  certified,  shall  be 
registered  in  the  county  where  the  land  lies." 

1.  If  the  fact  be  as  assumed  in  the  first  exception,  a 
matter  upon  which,  from  the  record  before  us,  we  are 
unable  to  pronounce  with  certainty,  it  certainly  is  a  valid 
objection.  The  clerk  ought  to  certify  a  literal  copy  of  the 
probate  from  the  record,  to  the  end  that  it  may  appear 
whether  or  not  the  will  has  been  proved  in  the  mode  pre- 
scribed by  law ;  a  recital,  by  him,  of  what  may  be  deemed 
its  import,  is  unauthorized  and  inadmissible. 
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2.  But,  however  the  fact  may  be,  in  regard  to  this  ob- 
jection, we  think  the  clerk's  certificate  is  wholly  defective. 
He  certifies  merely  as  to  the  paper  purporting  to  be  a  copy 
of  the  will,  that  it  is  a  true  copy  of  the  will  as  it  appears  of 
record  in  his  ofilce ;  he  should  have,  in  like  manner,  certified 
as  to  the  copy  of  the  probate  thereof.  This  he  has  alto- 
gether omitted  to  do  ^  and  for  this  reason  the  paper  ought 
to  have  been  rejected. 

The  judgment  will  be  reversed,  and  th&  cause  be 
remanded  for  a  new  trial. 
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GOODNBR  VS.   BbOWNINO. 

A  defendant  called  on  to  account,  by  his  own  oath  may  bo  discharged 
from  items  of  debt  not  exceeding  twenty  dollars,  and,  in  the  aggregate,  not 
exceeding  five  hundred  dollars;  but  he  must  be  credible  and  uncontra- 
dicted, and  he  must  swear  positively  to  whom  he  paid  the  debt,  for  what  and 
when.  He  cannot,  however,  by  chancery  usage,  charge  the  oomplainant  by 
his  oath  in  this  way.* 

Goodner  filed  his  bill  in  the  Chancery  Court  at  Car- 
thage, against  Browning,  for  an  account  of  dealings 
between  them*  Browning  answered  and  proof  was  taken. 
Groodner  exhibited  claims  against  the  defendant  for  goods, 
wares  and  merchandise  sold  and  delivered,  and  for  other 


*NoTE. — **  This  rule  appears  to  have  been  adopted  from  analogy  to  the  rule- 
at  law  in  accounts,  and  as  it  is  not  sufficient  at  law  that  the  party  should 
swear  to  his  belief,  only,  that  the  money  has  been  paid,  but  must  swear 
to  the  fact,  so  in  accounts  under  decrees  in  equity  he  must  swear  peremp. 
torily  to  the  fact*"  Dan.  Ch.  Pr.  1435.  Quaere,  whether  an  executor 
may  not  support  his  discharge  by  swearing  to  his  belief  that  sums  under 
forty  shillings  were  paid  by  his  testator  himself.  Dan.  Ch.  Pr.  note  y. 
1425.  In  Maine  and  in  Massachusetts,  the  book  of  the  party  supported 
by  his  oath  are  not  sufficient  proof,  at  law,  of  a  charge  of  twenty-six 
dollars  in  money.  The  sum  of  forty  shillings  or  six  dollars  and  sixty-seven 
cents  is  the  extent  that  courts  have  permitted  to  be  proved  in  that  way. 
Dan.  Ch.  Pr.  note  1425;   1  Fairf.  9;  3  Pick.  109.    The  tendency  of  judicial 
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matters.of  account    The  bill  was  dismissed,  on  the  hearing 
before  Chancellor  Ridley.    The  complainant  appealed. 

The  Supreme  Court,  on  hearing,  ordered  an  account 
to  be  taken,  and  gave  the  following  instruction  to  the 
clerk  in  taking  such  account :  The  particular  state  of  facts 
on  which  this  opinion  was  delivered,  does  not  appear. 

McDonald^  for  complainant 

M.  M.  Brien^  for  the  defendant. 

TuRLET,  J.  delivered  the  opinion  of  the  court 

By  long  usage  in  chancery  in  accounting,  sums  under 
forty  shillings  may  be  substantiated  by  the  oath  of  the 
accounting  party.  1  Ver.  176;  1  Moll.  20;  2  Chan.  Ca. 
249.  In  Remsen  vs.  Remsen^  2  John.  Ch.  Rep.  501, 
Chancellor  Kent  says :  **  It  is  understood  to  be  the  settled 
course  of  the  court,  that  upon  the  defendant  accounting 
before  the  master,  he  is  to  be  allowed,  on  his  own  oath 
being  credible  and  uncontradicted,  sums  not  exceeding 
forty  shillings,  but  then  he  must  mention  to  whom  paid, 
for  what,  and  when ;  and  he  must  swear  positively  to 
the  fact  and  not  to  his  belief  only,  and  the  whole  of 
the  items  so   established   must  not  exceed  one  hundred 


deciflioxifl  and  of  legislation,  is  to  make  persont  Interested,  and  parties, 
witnesses  in  all  cases.  See  1  Greenl.  Witness.  The  act  of  1756,  di.  4, 
antiiorises  the  plaintiff  to  prove  by  his  book  and  oath,  accounts  of  certain 
descriptions,  not  exceeding  seventy-five  dollars;  and  the  act  of  1819,  ch.  25. 
authorises  accounts  of  any  amount  coming  from  another  State  or  county,  to 
be  proved  by  the  oath  of  the  party,  which  is  conclusive,  unless  the  defendant 
shall  deny  such  account  on  oath. 

The  act  of  6  and  7  Victoria,  ch.  85,  enacts  that  "no  person  offered  as  a 
witness  shall  hereafter  be  excluded  by  reason  of  incapacity  irom  crime  or 
interest  from  giving  evidence  either  in  person  or  by  deposition,  according  to 
the  practice  of  the  court,**  in  any  proceeding  either  civil  or  criminal,  &c., 
dtc.j  "provided,  this  act  shall  not  render  competent  any  party  to  a  suit,'*  dE4^, 
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pounds,  but  defendant  cannot,  by  way  of  charge,  charge 
another  person  in  this  way.  Forty  shillings  was  the 
sum  established  in  the  early  history  of  this  court,  and 
perhaps  twenty  dollars  would  not  now  be  deemed  an 
unreasonable  substitute." 

We  concur  in  the  suggestion  of  the  Chancellor,  and 
as  a  rule  of  practice  for  the  chancery  courts  in  this 
State  in  taking  accounts  permit  an  accounting  party 
to  be  allowed  before  the  master  to  substantiate  sums  not 
exceeding  twenty  dollars  each,  and  in  the  aggregate  five 
hundred  dollars  by  his  own  oath,  subject  to  the  restric- 
tions above  set  forth  in  the  case  of  Remsen  vs.  Remsen. 


&c.;  ''but  such  crime  or  interest  shall  be  considered 'as  affecting^  or  tending  to 
affect  the  credit  of  such  witness."  Dan.  Ch.  Pr.  1034.  "A  party  to  an  action 
may  be  examined  as  a  witness  at  the  instance  of  an  adverse  party  and  for  that 
purpose  may  be  compelled  to  testify  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination,  as  any  other  witness,  either  at  the  trial,  or  conditionally, 
or  upon  commission.  The  examination  of  the  adverse  party,  thus  taken,  may 
be  rebutted  by  adverse  testimony."  New  York  Statutes,  1849,  ch.  439, 
sec.  390.  "No  person  shall  be  disqualified  as  a  witness  in  any  suitor  pro- 
ceeding in  law  or  equity,  by  reason  of  his  interest  in  the  event  of  the  suit, 
either  as  a  party  or  otherwise,  or  by  reason  of  his  conviction  of  a  crime,  but 
such  interest  or  conviction  may  be  shown  for  the  purpose  of  affecting  his 
credit "    Revised  Statutes  of  ConnecUcut,  1849,  p.  80,  sec  141. 
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ACCEPTOR. 

See  Bills  and  Notes. 

ACCOUNT. 

A  defendant  called  on  to  account,  by  his  own  oath, 
may  be  discharged  from  items  of  debt  not  exceeding 
twenty  dollars,  and,  in  the  aggregate,  not  exceeding 
five  hmidred  dollars ;  but  he  must  be  credible  and 
uncontradicted,  and  he  must  swear  positively  to  whom 
he  paid  the  debt,  for  what  and  when.  He  cannot, 
however,  by  chancery  usage,  charge  the  complainant 
by  his  oath  in  this  way.  Goodner  vs.  Brovming^ 
783. 

ADMISSION. 

The  admissions  of  an  executrix  are  competent  evi- 
dence to  charge  the  estate  in  hands  of  the  adminis- 
ter de  bonis  nan.    Lashleet  AdnCr.  vs.  Jacobs^  T18. 

ADMINISTRATOR  AND  EXECUTOR. 

1*  The  act  of  1842,  ch.  44,  which  provides  that  certain 
articles  of  property  therein  exempted  from  execu- 
tion, shall  be  secured  to  the  widow  after  the  death 
of  the  husband,  and  shall  not  go  to  the  executor  or 
administrator  applies  to  all  widows,  irrespective  of 
the  value  of  the  estates  of  their  deceased  husbands. 
The  property  vests,  at  the  death  of  the  husband,  in 
widow,  and  no  demand  is  necessary  to  sustain  an 
action  of  trover  against  the  administrator  who  has 
appropriated  it.     CurcTs  adm^r,  vs.  CmtyZ,  171. 
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2.  The  act  of  1841,  ch.  69,  provides  that  letters  of 
administration  may  be  granted  upon  the  estate  of  a 
non-resident,  where  the  decedent  had  any  property 
at  the  time  of  his  death,  at  the  time  of  letters  ap- 
plied for,  or  when  any  suit  was  to  be  brought  or 
defended,  in  which  the  estate  of  such  decedent  was 
interested;  under  this  act  the  court  holds  that 
where  plaintiff  recovered  a  judgment  in  Kentucky 
and  died,  and  the  judgment  debtor  removed  to 
Tennessee,  the  appropriate  tribunal  in  Tennessee  had 
the  authority  to  grant  letters  of  administration  on 
the  estate  of  decedent,  and  the  grantee  was  vested 
with  title  to  said  judgment,  and  right  to  sue  there- 
upon.    Stvancy  vs.  Scott^  adnCr^  327. 

• 

3.  Where  a  bill  was  filed  by  an  administrator,  for  the 
settlement  of  an  insolvent  estate,  consisting  of  real 
and  personal  property,  it  is  held  that  persons  made 
parties  must  describe  and  set  forth,  with  sufficient 
certainty,  the  origin  and  amount  of  their  claims.  This 
would  be /^rtma/flcte  evidence  of  the  validity  thereof. 
The  mere  filing  of  a  schedule  of  the  amount  of  their 
claims,  and  with  it  the  evidence  of  those  claims,  as 
bills  of  exchange,  or  promissory  notes  and  the  like  is 
not  sufficient.  No  notice,  therefore,  could  be  taken 
of  such  schedule  and  accompanying  documents. 
Held  fAdm^r.  vs.  Huffet  als,^  345. 

4.  A  decree  directing  the  sale  of  real  estate  of  an  in- 
solvent estate  cannot  be  made  without  the  heirs  or 
devisees  are  parties,  and  then  only  on  a  report  by 
the  clerk  and  master  of  the  exhaustion  of  person- 
alty,   lb. 

5.  Where  a  person  became  a  party,  by  petition,  to  a 
bill  by  an  administrator  for  the  settlement  and  dis- 
tribution of  an  insolvent  estate,  and  set  forth  in  his 
petition  the  origin  and  amount  of  his  claim,  if  it  be 
not  admitted  by  the  administrator,  he  must  prove  it 
as  in  other  cases  of  contested  debt.    lb. 

6.  A  creditor's  claim  was  barred  by  the  act  of  1789, 
ch.  23,  sec.  4,  which  limits  the  time  for  instituting 
suits  against  executors  and  administrators.  But  the 
legatees  agreed  with  Johnson,  the  executor,  and  the 
creditor,  that  Johnson  should  pay  the  debt,  and 
receive  a  credit  on  settlement  with  the  legatees. 
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Johnson  was  credited  with  the  amount.  This  was  a 
waiver  of  the  bar  of  the  statute,  and  Johnson  was 
liable  in  assumpsit  to  the  creditor.  Reynolds  vs. 
Johnson^  444. 

7.  The  act  of  1789,  ch,  23,  sec.  4,  requires  the  creditor 
of  any  person  deceased  to  bring  his  suit  against  the 
representatives,  within  two  years,  if  the  creditor 
reside  in  the  State,  or  within  three  years  if  he  reside 
out  of  the  State.    When  there  is  a  recovery  of  a 

'  judgment  against  a  sheriff  for  the  malfeasance  of 
his  deputy,  the  bond  given  by  the  deputy  to  the  prin- 
cipal to  save  him  harmless,  is  broken,  and  the  sheriff 
is  the  creditor  of  the  deputy,  and  must  bring  his 
action  against  the  representatives  of  the  deceased 
deputy,  within  two  years  from  the  date  of  the 
judgment,  if  he  reside  in  the  State.  Atkins  vs. 
ScarborougKs  AdnCr.^  617. 

8.  The  act  of  1833,  ch.  43,  which  authorizes  a  judg- 
ment by  motion  against  a  sheriff,  and  his  sureties, 
does  not  authorise  such  summary  proceeding  against 
the  executor  or  administrator  of  such  sheriff.  State 
vs.  Deberryj  606. 

AGREEMENT. 

Where  the  defendant  in  an  execution  paid  commis- 
sions to  a  constable,  with  an  agreement  that  the 
constable  should  refund  such  commissions,  if  he  was 
not  entitled  to  them,  it  is  held  that  this  was  a  valid 
agreement,  and  that  if  the  constable  was  not  entitled 
to  them,  the  defendant  was  entitled  to  recover  them 
back.     Smith  vs.  Keiths  116. 

AMENDMENT. 

1.  Where  the  term  of  the  fictitious  lease,  in  the  declar- 
ation in  an  action  of  ejectment,  has  expired,  the 
plaintiff  may  amend  and  extend  the  term,  so  as  to 
authorise  a  recovery.    Huff  vs.  Lake^  137. 

2.  Leave  to  plaintiff  to  amend  his  declaration,  and  to 
defendant  for  time  to  plead,  is  an  abandonment  of  all 
existing  issues,  and  if  plaintiff  amends  his  declaration 
and  plea  be  not  filed  to  such  amended  declaration, 
the  plaintiff  is  entitled  to  a  judgment  by  default. 
Robinson  vs.  KeySf  144. 
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3.  When  an  amendment  to  a  bill  for  a  divorce  has  been 
ordered,  which  required  additional  proof  on  the  part 
of  defendant,  he  should  be  allowed  an  opportunity 
to  produce  it.    Hackney  vs.  Hackney^  450. 

4.  In  applications  to  amend,  it  is  difficult,  if  not  impos- 
sible for  the  Supreme  Court  properly  to  control  the 
discretion  of  the  Circuit  Court;  yet  when  a  plea  is 
drawn  out  in  proper  form  verified  by  affidavit  and 
presented  in  due  time,  though  after  demurrer,  it  is 
erroneous  not  to  receive  it.    Dockery  vs.  Miller^  731. 

ARBITRATION. 

The  submission  of  a  case,  pending  in  court  to  arbi- 
tration, without  agreeing  that  the  award  shall  be 
the  judgment  of  the  court,  works  a  discontinuance 
of  cause.  6  Hum.  29.  This  rule  applies  to  courts 
of  Chancery  as  well  as  courts  of  law;  nor  is  it  mate- 
rial whether  the  submission  be  valid  or  invalid. 
Sajffle^  adnCr*  vs.  Cox  et  als.^  142. 

See  Guardian. 

ASSAULT,  FELONEOUS. 

The  act  of  1829,  chap.  23,  sec.  52,  provides  for  the 
punishment  of  any  person  who  shall  ''feloniously  and 
of  malice  aforethought,  assault  another  with  intent 
to  commit  murder  in  the  first  degree."  A  person  who 
forms  a  premeditated  design  to  take  the  life  of  an- 
other, and  acting  upon  such  design,  without  legal 
E revocation  and  passion,  fires  upon  him  and  wounds 
im,  is  guilty  under  this  section,  and  this  is  so, 
though  such  other  may  have  been  attempting  to  shoot 
him.  The  guilt  or  innocence  of  the  party,  in  such 
cases,  depends  upon  the  fact  whether  he  acted  on 
the  apprehension  of  danger  at  the  time  or  upon  his 
preconceived  malice  and  design.  Damdson  vs.  The 
^«  State^  455. 

ASSIGNEE. 

1.  A  plea  of  payment  to  the  assignor,  before  assign- 
ment, is  a  good  defence  to  a  note  in  the  hands  of  an 
assignee;  but  not  a  payment  to  the  assignor  before 
the  commencement  of  the  suit.  Robinson  vs.  Keys^ 
144, 
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2.  When  the  assignee  of  a  note  or  bond  sues  the  maker, 
the  assignee  is  not  bound  to  prove  the  asidgnment  of 
the  note  to  him  unless  it  be  denied  by  a  plea.  The 
plea  in  such  case  need  not  be  accompanied  >¥ith  an 
affidavit  of  its  truth.  Richardson  and  Price  vs.  CatOf 
464. 

ATTACHMENT. 

1.  The  act  of  1823,  chap.  34,  authorizing  the  attach- 
ment of  steamboats  and  keelboats  for  certain  des- 
criptions of  debt,  was  not  intended  to  give  a  remedy 
against  absconding  or  non-resident  debtors,  but 
to  furnish  all  persons  who  may  have  earned  wages 
as  hands  on  such  boats,  or  who  may  have  performed 
work  or  furnished  materials  in  the  construction,  repair 
or  equipment  of  such  boats,  with  a  speedy  mode  of 
acquiring  their  rights  without  regard  to  the  domicil 
of  the  parties.  All  that  is  necessary  to  fix  the  juris- 
diction is  the  levy  of  the  attachment,  and  that  the 
debt  be  contracted  in  the  State.  Hill  vs.  Mills  et 
als.j  629. 

2.  The  statute  directs  that  before  the  attachment  shall 
issue,  the  items  of  the  debt  be  specified,  but  if  the 
aggregate  be  stated,  evidenced  by  note,  then  the 
specification  is  not  necessary.    lb. 

ATTORNEY  AT  LAW. 

An  attorney  at  law  has  no  authority  by  virtue  of  his 
general  retainer  to  bind  his  principal  by  the  stipula- 
tions of  a  deed  of  trust  taken  to  secure  the  debt  of 
the  principal,  nor  to  make  any  agreement  for  the 
suspension  of  the  proceedings  on  a  judgment.  Al^ 
den  vs.  Vernon^  84. 

ATTORNEY  GENERAL. 

Motions  were  made  against  McDonald  on  various  ex- 
ecutions. The  circuit  judge  consolidated  them,  and 
gave  the  Attorney  General  one  tax  fee.  This  was 
erroneous.  The  statute  contemplates  a  separate 
motion  in  each  case,  and  gives  a  tax  fee  in  every 
case  where  judgment  is  rendered.  State  vs.  McDon- 
old,  606. 

BAILMENTS. 

L  Where  the  contents  of  a  box  were  fraudulently  con- 
verted by  a  bailee,  and  the  value  of  such  contents 
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could  not  be  proved  by  any  third  person,  the  plaintiff's 
oath  is  admissible  as  to  the  contents  and  value  thereof, 
but  not  the  allegations  of  his  warrant  or  declaration. 
Oppenheimer  vs.  Edney^  485. 

2.  When  a  party  accepts  and  enters  upon  a  gratuitous 
agency,  he  is  bound  to  use  such  diligence  as  a  prudent 
man  uses  in  reference  to  his  own  affairs.  Anthony 
vs.  Smith,  508. 

8.  The  proprietor  of  stage  coaches,  carrying  passengers 
with  their  baggage,  are  responsible  for  the  baggage 
as  common  carriers.  In  the  term  baggage,  is  in- 
cluded only  sach  articles  as  are  necessary  for  the 
personal  convenience  of  the  passenger.  Bomar  vs. 
Maxwell,  621. 

4.  An  agreement  was  as  follows:  Allen  agrees  to  give 
Price  the  use  of  a  slave,  from  April  to  December. 
Price  agrees  to  deliver  to  Allen,  a  mule  of  the  value 
of  sixty  dollars  for  the  use  of  a  slave.  The  right  of 
said  mule  is  to  remain  in  said  Price  until  the  work  is 
done  and  the  time  expires.  This  agreement  imposes 
an  obligation  on  Price  to  retain  the  custody  and  con- 
trol of  the  slave,  and  the  hiring  of  such  slave  to 
another  person  is  a  violation  of  the  agreement,  and 
a  conversion  of  him  for  which  he  was  liable  to  the 
extent  of  the  value  of  such  slave  and  interest,  in 
case  of  his  death.     Price  vs.  Allen,  703. 

5.  An  inn-keeper  is  liable  for  the  loss  of  the  goods  of 
his  guest,  unless  the  loss  be  occasioned  by  the  act  of 
God  or  the  public  enemies.  A  guest  is  a  wayfarer 
who  stops  at  an  inn,  and  is  accepted.  A  boarder  is 
not  a  'guest,'  and  is  not  within  the  protection  of  this 
rule  ot  law.    Manning  vs.  Wells,  746. 

BANKS. 

See  Corporation. 
BASTARD. 

See  Descent. 

BILLS  AND  NOTES. 

I.  Where  there  is  a  verdict  against  the  maker  of  a 
promissory  note  and  in  favor  of  the  endorsers,  the 
court  has  the  power  to  set  aside  the  verdict  in  favor  of 
the  endorsers,  and  leave  it  in  force  against  the  maker. 
Union  Bank  vs.  Mc  Clung  and  Wallace f  98. 
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2.  ,  A.  contract  for  delay  made  by  the  holder  with  the 

maker  of  a  note,  without  the  consent  of  the  endorser, 
discharges  the  endorser.  This  contract  need  not  be 
express.  If  the  parties  act  on  the  terms  of  an  im- 
plied agreement  it  will  be  sufficient.  Union  Bank 
vs^  McClung  and  Wallace^  98. 

3.  Where  a  deed  is  executed,  conveying  estate  for  the 
security  of  notes  endorsed  by  different  individuals,  a 
court  of  chancery,  at  the  instance  of  any  of  the  en- 
dorsers, will  compel  a  pro  rata  distribution  of  the 
proceeds  of  the  trust  sale.  McDermott  vs.  The  Bank 
of  Tennessee^  123. 

4.  Where  a  person  endorsed  his  name  on  a  blank  piece 
of  paper,  with  the  intention  that  it  should  be  filled  up 
as  a  promissory  note,  and  the  maker  should  deliver 
it,  and  it  was  so  filled  up  and  delivered ;  it  is  held 
that  the  endorsement  and  intention  with  which  such 
endorsement  was  made,  authorized  the  maker  to  fill 
it  up  and  deliver  it,  and  the  endorser  is  held  liable 
therefor.  The  same  rule  applies  to  bills  single.  JFer- 
guson  vs.  Childress^  382. 

5.  Where  there  was  an  agreement  between  the  maker 
and  the  holder  of  endorsed  paper,  that  the  maker 
should  confers  judgment,  and  the  holder  stay  execu- 
tion for  a  given  period,  it  is  h^Id  that  this  agreement 
did  not  discharge  the  endorser;  firsts  because  it  did 
not  stipulate  for  delay  longer  than  the  law  suffered; 
and,  secondly^  because  there  was  no  consideration 
recognized  by  law  to  support  the  agreement.    lb. 

^.  It  seems  that  when  an  accommodation  endorser,  after 
judgment  has  been  obtained  against  him,  notified  the 
judgment  creditor  to  make  the  money  out  of  parties 
previously  liable,  who  were  then  solvent,  and  such 
judgment  creditor  refuses  to  enforce  his  execution 
until  such  other  parties  become  insolvent,  the  accom-  ' 
modation  endorser  is  in  equity  entitled  to  this  dis- 
charge. The  rule  is  otherwise  as  to  an  endorser  for 
value  received.    McGuire  vs.  Union  Bank^  438. 

7«  Looney,  the  owner  of  an  accepted  bill  of  exchange, 
endorsed  and  delivered  it  to  Chaffin,  Kirk  &  Co.,  in 
discharge  of  debt  due  that  company,  by  Looney  & 
Co.,  of  which  McGuire  was  a  member.  The  Union 
Bank  agreed  to  discount  the  bill  if  Looney  &  Co. 
would  endorse  it*    It  was  endorsed,  by  Looney  &  Co., 

51.— -VOL.   IX. 
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and  was  discounted,  and  the  proceeds  paid  over  to 
Chaffin,  Kirk  &  Go»  On  this  state  of  facts,  it  is  held 
that  McGuire  was  not  an  accommodation  endorser, 
but  an  endorser  for  a  valuable  consideration.    lb, 

8.  When  the  assignee  of  a  note  or  bond  sues  the  maker, 
the  assignee  is  not  bound  to  prove  the  assignment  of 
the  note  to  him  linless  it  be  denied  by  a  plea.  The 
plea  in  such  case  need  not  be  accompanied  with  an 
affidavit  of  its  truth.  Richardson  and  Price  vs.  Caio^ 
464. 

9.  This  is  an  action  against  endorsers.  The  note  fell 
due  on  1st  of  January.  Demand  was  made  on  the 
3 1st  of  December,  on  the  ground  that  the  1st  day  of 
January  was  a  holiday,  on  which,  by  the  usage  of 
the  bank,  no  business  was  done.  The  Circuit  Judge 
charged  the  jury  that  the  demand  was  not  sufficient 
to  charge  the  endorsers  unless  the  endorsers  had 
express  knowledge  of  this  usage  of  the  bank,  or  had 
had  previous  dealings  with  the  bank  from  which  such 
knowledge  could  be  inferred.  Verdict  and  judgment 
for  the  endorsers.  There  was  no  error  in  the  charge. 
Dabney  vs.  Campbell  et  ob;,  680. 

10.  Assumpsit  against  an  endorser.  The  declaration 
averred  that  when  the  note  became  due  and  payable, 
to  wit,  on  the  2nd  day  of  June,  1848,  payment  was 
duly  demanded.  It  was  objected  that  the  note  had 
been  due  twenty-eignt  days  on  the  2nd  day  of  June, 
1848,  and,  therefore,  demand  was  not  made  in  due 
time;  but  the  court  holds  that  it  being  averred  that 
demand  was  made  when  the  note  became  due  and 
payable,  the  designation  of  the  2nd  day  of  June, 
with  H  scUicetf  might  be  rejected  as  surplusage. 
FVank  and  Bruns  vs.  Townsend  and  Williams^  725. 

IL  Assumpsit  by  the  acceptors  of  a  bill  of  exchange, 
which  they  had  paid  with  their  funds,  against  the 
drawers.  The  foundation  of  this  action  is  not  the 
bill,  but  the  payment  of  the  money,  and  it  seems  that 
the  action  can  be  maintained  on  the  admissions  of 
the  drawers  without  the  production  of  the  bill.  Irby 
and  Gardner  vs.  Bingham  and  Johnson,  750. 

BOUNDARY. 

L     The  boundary  between  adjoining  proprietors  may  be 
established  by  parol  agreement,  in  opposition  to  the 


INDEX.  795 

BOUNDARY.— Oofrfinwei. 
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true  line,  without  an  infringment  of  the  statute  of 
frauds.  This  rule  of  law  does  not  contemplate  a 
transfer  of  estate  from  one  proprietor  to  another, 
and,  therefore,  to  give  validity  to  such  agreement,  it 
must  be  based  on  the  fact  that  there  is  no  certain 
definite  and  known  line  already  existing ;  nor  can  a 
mere  unfounded  doubt  as  to  the  certainty  and  cor- 
rectness of  an  existing  line  confer  validity  on  the 
agreement.     Lewellen  vs.  Overton^  76. 

2  A  boundary  cannot  be  established  by  a  claimant  in 
possession  without  title.  The  agreement  to  be  valid 
must  be  made  by  the  proprietors  of  the  adjoining 
tracts.     lb, 

BOND  STATUTORY. 

1.  A  merchant's  bond,  under  the  act  of  1835,  chap.  13, 
sec.  7,  to  give  a  statement  of  goods,  and  to  pay  there- 
on State  and  County  taxes,  at  the  end  of  the  year, 
which  is  payable  to  the  Governor  and  his  successors 
in  office,  is  a  valid  bond,  though  it  do  not  state  that 
the  bond  is  for  the  use  of  the  State,  as  declared  in 
that  statute.  The  Governor  is  a  trustee  for  the  State, 
and  a  recovery  inures  by  law  to  the  State.  State  vs. 
Witherspaon  and  Mack^  394. 

2.  An  averment  of  breach  of  the  condition  of  a  mer- 
chant's bond  under  this  act,  is  sufficient  if  it  charge 
that  defendant  did  not  make  the  statement,  and^  did 
not  pay  the  taxes,  &c.  It  need  not  aver  that  defend- 
ant received  and  opened  goods,  and  that  such  goods 
were  liable  to  taxation.    lb. 

3.  It  wUl  be  presumed  that  a  bond,  taken  under  a 
statute,  to  secure  the  performance  of  a  public  duty 
or  obligation,  was  taken  by  the  proper  officer,  unless 
the  contrary  appear  by  exhibit  of  the  bond.    /  6. 

4.  A  declaration  on  a  merchant's  bond,  executed  to  the 
Governor  for  the  use  of  the  State,  may  well  charge 
that  defendant  **  owes  and  detains"  the  penalty.     lb. 

5.  It  was  objected  that  a  declaration  for  a  penalty  on  a 
bond  under  this  act,  should  conclude  '^against  the 
form  of  the  statute."  The  court  held  that  if  this  be 
required  in  a  declaration  under  the  statute,  it  can 
only  be  taken  advantage  of  by  special  demurrer. 
lb. 
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1.  The  act  of  1817,  ch.  1  Shi,  authorises  the  clerk  of  the 
circuit  court  to  open  and  adjourn  the  court,  from 
day  to  day,  till  the  Judge  shall  attend.  The 
circuit  court  being  a  court  of  record,  it  becomes 
the  duty  of  the  clerk,  by  virtue  of  this  provision,  to 
make  an  entry  on  the  record,  from  day  to  day,  of  the 
opening  and  adjournment  of  the  court,  and  such 
entry  is  valid  evidence  of  the  opening  and  adjourn- 
ment of  the  court  at  the  time  and  place  specified 
in  such  entry.      Smith  vs.  The  State^  9. 

2.  The  entire  term  of  a  court  of  record  is,  in  contem- 
plation of  law,  but  one  day,  and,  therefore,  when  the 
caption  to  an  indictment  shows  that  on  the  first 
day  of  the  term,  court  was  opened  by  the  clerk 
at  the  time  and  place  prescribed  by  law  and  adjourn- 
ed by  him  from  day  to  day  till  the  appearance  of 
the  judge,  it  will  be  presumed  that  it  was  held  the 
balance  of  the  term  at  the  same  place.    lb, 

CARRIER. 

1.  The  proprietors  of  stage  coaches,  carrying  passengers 
with  their  baggage,  are  responsible  for  the  baggage 
as  common  carriers.  In  the  term  baggage,  is  in- 
cluded only  such  articles  as  are  necessary  for  the 

Sersonal  convenience  of  the  passenger.    Bomar  vs. 
laxwell,  621. 

2.  An  inn-keeper  is  liable  for  the  loss  of  the  goods  of 
his  guest,  unless  the  loss  be  occasioned  by  the  act  of 
God  or  the  public  enemies.  A  guest  is  a  wayfarer 
who  stops  at  an  inn,  and  is  accepted.  A  boarder  is 
not  a  ''guest,"  and  is  not  within  the  protection  of  this 
rule  of  law.    Manning  vs.  Wells^  746. 

3.  The  defendant  was  summoned  to  answer,  on  a 
justice's  warrant,  of  a  ^plea  of  trespctss  on  the  case 
on  promises.*'  Evidence  of  the  loss  of  the  goods  of 
a  boarder  at  defendant's,  an  inn-keeper,  does  not 
sustain  this  warrant,  and  is  inadmissible  under 
it.    lb. 

CERTIORARI. 

1.  A  ceriioratij  when  sought  for  the  purpose  of  revising 
the  judgment  of  a  Justice  of  the  Peace,  must  be 
applied  for  before  the  expiration  of  the  first  term  of 
the  Circuit  Court  occurring  after  the  rendition  of 
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the  jastice's  judgment,  unless  sufficient  cause  be 
shown  for  the  delay.    Newman  vs.  Rogers,  120. 

2.  Where  the  defendant  made  a  proposition  of  compro- 
mise to  the  attorney  of  the  plaintiiTy  and  could  not 
ascertain  whether  the  proposition  was  accepted  or 
rejected  in  consequence  of  the  absence  of  the  plain- 
tiff's attorney,  until  after  the  expiration  of  the  next 
succeeding  term  of  the  circuit  court;  it  is  held  that 
this  was  not  sufficient  excuse  for  the  delay.    lb.    ' 

CHAMPERTY. 

A  purchase  of  land  adversely  held,  is  champertous 
and  void.  Whether  it  be  held  adversely  to  the  title 
purchased  is  a  question  of  fact.  If  the  possessor 
agree  to  the  purchase,  there  is  no  adverse  holding 
and  no  champerty.    Mclntire  vs.  PattoUt  447. 

See  Dunbar  vs.  McFall,  505. 

CHANCERY. 

1.  A  bill  of  discovery  filed  to  establish  in  a  court  of 
law  the  contents  of  an  article  of  agreement  which 
had  been  lost,  must  allege  that  the  contents  of  such 
article  could  not  be  proved  by  other  evidence. 
Whitesides  vs.  Lajferty,  27. 

2.  Where  an  article  of  agreement  was  deposited  in  the 
hands  of  a  third  person  for  safe-keeping  and  it  was 
taken  off  by  such  person,  and  a  bill  of  discovery  was 
filed  to  establish  its  contents,  such  bill  should  allege 
that  due  diligence  had  been  used  to  procure  the  arti- 
cle of  agreement.    lb. 

3.  Where  a  note  was  signed  and  delivered,  with  an 
understanding  that  it  should  not  be  enforced,  a  court 
of  Chancery  will  not  permit  its  enforcement  Bell 
vs.   Gamble  and  Montgomery^  admWs.^  117. 

4.  Where  a  deed  is  executed,  conveying  estate  for  the 
security  of  notes  endorsed  by  different  individuals,  a 
court  of  Chancery,  at  the  instance  of  any  of  the 
endorsers,  will  compel  a  pro  rata  distribution  of  the 
proceeds  of  the  trust  sale.  McDermott  vs.  The  Bank 
of  Tennessee,   123. 

5.  When  a  county  is  directed  by  the  General  Assembly 
to  be  established,  and  commissioners  appointed  for 
that  purpose,  and  it  appear  that  the  act,  directing  the 
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establishment  of  the  county,  is  unconstitntional  and 
'  void,  a  court  of  Clj^ncery  will  restrain^  by  injanc* 
tion,  the  commissioners  from  organizing  the  county. 
It  will,  however,  go  no  further.  After  a  county  has 
been  organised,  a  court  of  Chancery  has  no  power 
to  abolish  it,  or  to  restrain  existing  officers  from 
executing  their  several  functions.  Ford  vs.  Farmer 
etals^  152. 

0.  Cameron  conveyed  five  slaves  to  his  daughter  Mar- 
garet H.  upon  the  consideration  of  natural  love  and 
afiection,  and  of  one  hundred  dollars.  This  is  a  gift 
and  not  a  sale.  The  conBideration  of  one  hundred 
dollars  is  inadequate  to  support  a  sale  of  five  slaves; 
that  of  love  and  affection  is  adequate  to  support  a 
gift.  A  court  of  equity  should  hear  parol  proof 
shoMring  that  notes  were  executed  for  the  payment 
of  an  additional  consideration,  and  that  the  transac- 
tion was  in  fact  a  purchase  for  a  full  consideration. 
Pearl  vs.  Hansboraugh  and  wife;  Cameroris  adnCrs. 
vs.  Pearl  et  als.,  426. 

7.  If  Cameron  had  sold  slaves  to  Hansborougfa,  took 
notes  for  the  payment  of  the  purchace  money,  and 
retained  possession  of  them  to  secure  the  payment 
of  the  notes,  the  slaves  would  be  subject  to  be  at- 
tached by  the  creditors  of  Hansborough  and  sold, 
and  the  proceeds  applied  first  to  the  satisfaction  of 
the  purchase  money  and  secondly  to  the  debts  of 
attaching  creditors.    lb. 

8.  It  seems  that  when  an  accommodation  endorser* 
after  judgment  has  been  obtained  against  him,  noti- 
fied the  judgment  creditor  to  make  the  money  out 
of  parties  previously  liable,  who  were  then  solvent, 
and  such  judgment  creditor  refuses  to  enforce  his 
execution  until  such  other  parties  become  insolvent, 
the  accommodation  endorser  is  in  equity  entitled  to 
his  discharge.  The  rule  is  otherwise  as  to  an 
endorser  for  value  received.  McChiire  vs.  Union 
Bank,  488. 

0.  A  court  of  Chancery  will  sustain  a  direct  con- 
veyance, from  the  husband  to  the  wife,  of  estate, 
real  or  personal,  which  is  founded  on  a  valuable 
consideration.    Powell  va.  Powellt  477. 
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10.  A  court  of  Chancery  views  with  scrutiny  the  deal- 
ings of  a  married  m^n  with  his  wife  in  relation 
to  her  separate  estate,  and  if  any  unfair  advantage 
be  taken  of  her^she  will  be  relieved  against  it  either 
by  setting  aside  the  contract  when  that  can  be  done, 
or  executing  the  contract  according  to  its  intent,    lb. 

11.  The  court  is  inclined  to  the  opinion,  that  the  taking 
a  delivery  bond,  and  forfeiture  of  it,  is  not  a  dis- 
charge of  the  judgment  as  to  other  defendants  in  the 
judgment,  who  did  not  join  in  the  delivery  bond. 
The  proper  forum  for  trying  this  question  is  a  court 
oi  law,  not  a  court  of  equity.  Williams  and  Wynne 
vs.  Wright,  493. 

12.  .  A  court  of  Chancery  has  the  power  to  restrain  the 

sale  of  slaves,  where  the  title  is  clear,  and  where  a 
trespass  is  attempted,  as  where  the  slave  of  a  per- 
son is  levied  on  to  satisfy  the  debt  of  another.  This 
principle  does  not  apply  where  the  slave  levied  on 
is  the  property  of  the  defendant  in  the  execution,  but 
the  validity  of  the  execution  or  the  justice  of  the 
jugment  is  contested.    lb. 

13.  Leave  of  the  court  is  not  necessary  to  authorise  the 
filing  of  a  bill  review  to  correct  errors  apparent  on 
the  face  of  a  decree  in  chanceir,  for  the  institution 
of  such  proceeding  is  a  matter  of  right  and  not  of  dis- 
cretion. By  the  act  of  1801,  ch.  6,  sec.  53,  a  bill  of 
review  must  be  filed  within  three  years  after  the 
rendition  of  the  decree.     Colville  vs.  ColvillCf  525. 

14.  A  bill  of  review  filed  on  the  ground  of  a  discovery 
of  matter  since  the  rendition  of  the  decree  is  not  a 
matter  of  right,  but  must  be  authorised  in  open  court 
on  an  afiidavit  showing  the  nature  of  the  new  matter 
and  the  reason  why  it  was  not  produced  on  the  first 
trial.    A. 

15.  A  bill  of  review  to  correct  errors  apparent  on  the 
face  of  the  decree  and  for  the  party  to  avail  himself 
of  newly  discovered  matter  may  be  joined;  such 
joinder  is  not  multifarious,  and  if  the  bill  be  good  on 
either  ground  it  shall  be  sustained.    lb. 

16.  A  receiver  may  be  appointed  at  any  stage  of  the 
proceedings,  whenever  the  facts  authorise  and  re- 
quire the  appointment,  and  in  favor  of  a  defendant 
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against  a  co-defendant  when  the  defendant  is  asking 
relief.     Hensbaw^  Ward  ^  Co.  vs.  Wells  et  als,^  568. 

17.  A  defendant  called  on  to  account,  by  his  own  oath, 
may  be  discharged  from  items  of  debt  not  exceeding 
twenty  dollars,  and,  in  the  aggregate,  not  exceeding 
five  hundred  dollars ;  but  he  must  be  credible  and 
uncontradicted,  and  he  must  swear  positively  to  whom 
he  paid  the  debt,  for  what  and  when.  He  cannot, 
however,  by  chancery  usage,  charge  the  complainant 
by  his  oath  in  this  way.  Goodner  vs.  Broumtng^ 
783. 

See  Husband  and   Wife:  Will:   Mortgage:  Emanci- 
pation. 

CHARGE  OF  THE  COURT. 

Where  the  facts  in  a  case  of  capital  felony  are  not 
absolutely  conclusive  of  defendant's  guilt,  and  it  be 
apparent,  from  the  charge  of  the  court  that  it  may 
have  misled  the  jury  from  its  want  of  accuracy  and 
explicitness,  the  court  will  grant  a  new  trial,  though 
the  charge  may  not  be  unequivocally  erroneous. 
Troxdale  et  aU.  vs.  The  State^  411. 

CLERK. 

The  constitution,  art.  6,  sec.  13,  prescribes  that  clerks 
of  inferior  courts  shall  be  elected  for  the  period  of 
four  years,  and  the  legislature  have  no  power,  in  any 
case  whatever,  to  shorten  that  term.  If  a  clerk  of 
an  inferior  court  is  lawfully  elected,  he  holds  his 
office  for  the  full  constitutional  period.  Brewer  vs. 
Davis,  208. 

See  CouET, 
COMMISSIONS. 

See  Contract. 

CONSTITUTIONAL  LAW. 

1.  It  appears,  that  for  misdemeanors,  persons  might 
be  put  to  answer  by  common  law  without  pre- 
sentment or  indictment  found  by  a  grand  jury,  and 
that  it  was  only  for  crimes  in  the  proper  sense  of 
the  term,  or  felonious  offences,  that  the  defendant 
could  not  be  put  to  answer  without  the  finding  of  a 
grand  jury  upon  a  presentment  or  indictment;  and 
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that  the  14th  section  of  the  Bill  of  Rights,  which 
declares  that  no  one  shall  be  put  to  answer  any  crim- 
inal charge  except  by  presentment  or  indictment, 
does  not  prohibit  the  Legislature  from  dispensing 
with  that  mode  of  prosecution  in  cases  of  misde- 
meanor.   McCrinnis  vs.  The  State^  43. 

2.  The  Act,  passed  10th  January,  1848,  entitled  '*an  Act 
for  the  punishment  of  small  offences,"  which  pro- 
vides that  when  any  person  shall  be  brought  before  a 
justice  of  the  peace  for  a  misdemeanor,  he  may  plead 
guilty  and  the  justice  may  proceed  to  fine  him,  is  a 
valid  and  constitutional  act,  though  the  14th  section 
of  the  Bill  of  Rights  should  be  construed  to  apply 
to  misdemeanors,  because  the  defendant  may  waive 
his  right  to  have  the  charge^ prosecuted  by  indict- 
ment or  presentment.    lb. 

3.  A  conviction  by  a  justice  of  the  peace  for  a  misde- 
meanor under  the  provisions  of  the  Act  of  1848, 
ch.  55,  is  a  bar  to  a  subsequent  prosecution  for  the 
same  offence  by  indictment  or  presentment,  although 
the  act  be  regarded  as  unconstitutional  and  invalid; 
because,  by  the  authority  of  the  State  and  at  its 
instance,  the  defendant  having  been  once  tried 
and  convicted,  and  fined,  he  shall  not  be  put  twice 
in  jeopardy  for  the  same  offence.    lb. 

5.  When  a  county  is  directed  by  the  General  Assembly 
to  be  established,  and  commissioners  appointed  for 
that  purpose,  and  it  appear  that  the  act,  directing 
the  establishment  of  the  county,  is  unconstitutional 
and  void,  a  court  of  Chancery  will  restrain,  by  in- 
junction, the  commissioners  from  organizing  the 
county.  It  will,  however,  go  no  further.  After  a 
county  has  been  organized,  a  court  of  Chancery  has 
no  power  to  abolish  it,  or  to  restrain  existing  officers 
from  executing  their  several  functions.  Ford  vs. 
Farmer  et  als.^  152. 

6.  The  constitution,  art.  6,  sec.  13,  prescribes  that  clerks 
of  inferior  courts  shall  be  elected  for  the  period  of 
four  years,  and  the  legislature  have  no  power,  in 
any  case  whatever,  to  shorten  that  term.  If  a  clerk 
of  an  inferior  court  is  lawfully  elected,  he  holds  his 
office  for  the  full  constitutional  period.  Brewer  vs. 
Davis,  208. 
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7.  The  legislature  have  the  power  to  create  corpora- 
tions for  the  government  of  towns,  and  to  enlarge 
or  diminish  the  powers  of  such  corporations  from 
time  to  time  at  its  discretion.  Ntchol  et  ah.  vs. 
Mayor  and  Aldermen  of  Nashville^  252. 

8.  The  powers  of  corporations  are  delegated,  and  must, 
therefore,  be  strictly  construed.  The  principle  of  a 
strict  construction  of  delegated  power  is  of  general 
application,  and  is  as  old  as  the  common  law.    lb. 

9.  The  29th  section  of  article  2,  of  the  constitution  pro- 
vides: that  the  legislature  shall  have  power  to 
authorize  counties  and  incorporated  towns  to  impose 
taxes  for  ^county  and  corporation  purposes.**  This 
clause  authorizes  the  imposition  of  taxes  by  an  incor- 
porated town,  under  legislative  authority,  for  the 
execution  of  regulations  for  the  support  of  good 
order,  for  the  opening  and  preservation  of  highways, 
streets  and  alleys,  the  erection  of  market-houses, 
hospitals,  the  supplying  the  town  with  water,  &c. 
It  also  authorizes  the  imposition  of  taxes  for  the 
construction  of  canals,  roaos,  and  for  the  improve- 
ment of  rivers,  provided  such  improvements  begin 
at  or  near,  or  pass  by  such  incorporated  town,  so  as 
to  increase  its  commercial  facilities.    lb. 

10.  The  Constitution  of  the  State  of  Tennessee  confers 
on  the  Legislature  the  power  to  establish  new  coun- 
ties. One  of  the  restrictions  on  the  exercise  of  this 
power  is,  that  ''no  line  of  such  county  shall  approach 
the  court-house  of  any  old  county,  from  which  it  may 
be  taken,  nearer  than  twelve  miles,'*  This  is  an 
absolute  prohibition  of  the  power,  on  the  part  of  the 
Legislature,  either  in  the  establishment  of  a  new 
county  or  in  the  taking  from  one  county  a  portion  of 
its  territory  and  attaching  it  to  another,  or  in  chang- 
ing the  lines  of  adjoining  counties,  to  approach  the 
court-house  of  the  county,  the  territory  of  which  is 
taken,  nearer  than  twelve  miles.  It  was  designed  to 
be  a  perpetual  guaranty  against  legislative  encroach- 
ment in  whatever  mode  it  might  be  attempted. 
Gotcher  et  ah.  vs.  Burrovoi  et  alt.9  585. 

11.  Where  a  blow  is  stricken  in  one  county,  and  the 
party  stricken  dies  thereof  in  another  county,  the 
offence  is  committed  in  the  county  in  which  the  blow 
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is  stricken,  and  the  offender  mast  be  indicted  in  such 
county.  See  Art.  of  the  Con.  I,  sec.  9;  Act  of  1809, 
ck  126,  sec.  1.    RiUy  vs.  The  State,  646. 

CONFESSION. 

1.  To  exclude  a  confession  of  guilt  on  the  ground  that 
it  was  made  under  the  influence  of  promises  of 
benefit,  it  must  appear  that  such  promises  proceeded 
from  some  person  engaged  in  the  apprehension,  pros- 
ecution or  examination  of  the  prisoner,  and  there- 
fore, when  one  of  the  company  engaged  in  the 
apprehension  of  the  prisoner,  in  the  presence  of  the 
officer  and  prosecutor,  held  out  inducements,  on 
which  the  prisoner  made  a  confession,  it  was  held 
inadmissible.  Morehead  and  Bryant  vs.  The  State, 
635. 

■  « 

2.  Indictment  for  murder  in  the  county  of  Hardeman. 
The  defendant  pleaded  that  he  was  not  guilty  of 
murder  in  the  first  or  second  degree,  or  of  involuntary 
manslaughter;  but  confesses  that  he  whs  guilty  of 
voluntary  manslaughter:  there  was  issue  on  the  plea. 
This  plea  dispenses  with  the  necessity  of  proof  of 
venue.    Hines  vs.  7%e  State,  720. 

CONFLICT  OF  LAWS. 

Cameron  sold  slaves  to  Margaret  H.,  and  executed 
a  deed  for  them  directly  to  her.  The  vendee  resided 
in  Mississippi  and  the  contract  was  made  in  Ten- 
nessee. By  the  laws  of  Mississippi  a  purchase  by  a 
married  woman  is  valid,  and  the  property  goes  to 
her  separate  use.  It  is  held  in  this  case  that  the  law 
where  the  contract  was  made  prevails,  and  that  the 
contract  of  sale  was  void,  and  the  slaves  belonged 
to  Cameron.  Pearl  vs.  Hansborough  and  wife; 
Cameron  vs.  Pearl  et  als.    426. 

CONTRACT. 

1.  If  A  says  to  B,  I  will  give  ten  dollars  for  a  horse,  and 
B  replies,  I  will  take  it,  this  is  a  valid  contract,  and 
on'  the  tender  of  the  money  an  action  lies  for  the 
chattel.    Miller  vs.  Koger,  23 1 . 

2.  Where  the  defendant  in  an  execution  paid  com- 
missions to  a  constable,  with  an  agreement  that  the 
constable  should  refund  such  commissions,  if  he  was 
not  entitled  to  them,  it  is  held  that  this  was  a  valid 
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agreement,  and  that  if  the  constable  was  not  entitled 
to  them,  the  defendant  was  entitled  to  recover  them 
back.     Smith  vs.  Kcith^  116. 

3.  See  Maintbnanc£. 

4.  See  Covenant. 

CORPORATIONS. 

1.  The  corporate  authorities  of  the  town  of  Rnoxville 
in  1842,  passed  an  ordinance  directing  that  property 
levied  on  for  corporation  taxes  should  be  sold,  subject 
to  the  laws  that  govern  cases  where  property  has  been 
levied  on  to  satisfy  state  and  county  taxes.  In  1844, 
the  legislature  changed  the  laws  governing  the  sales 
of  real  estate  for  the  satisfaction  of  public  taxes. 
The  court  holds  that  corporation  taxes  are  not  public 
taxes,  and  that  the  provisions  of  the  act  of  1844  are 
not  applicable  to  a  sale  of  property  for  taxes  of  the 
city  of  Knoxville.     Shoalwater  vs.  Armstrongs  217. 

2.  When  lots  in  the  town  of  Knoxville  are  ordered  to 
be  sold  for  the  payment  of  taxes  due  to  the  corpora- 
tion, the  judgment  condemning  the  lots  for  sale 
should  be  in  the  name  of  the  corporation.  A  judg- 
ment in  the  name  of  the  State  is  erroneous,    /b. 

3;  The  legislature  have  the  power  to  create  corporations 
for  the  government  of  towns,  and  to  enlarge  or  di- 
minish the  powers  of  such  corporations  from  time  to 
time  at  its  discretion.  Nichol  et  als.  vs.  Mayor  find 
Aldermen  of  Nashville^  252. 

4.  The  powers  of  corporations  are  delegated,  and  must, 
therefore,  be  strictly  construed.  The  principle  of  a 
strict  construction  of  a  delegated  power  is  of  general 
application,  and  is  as  old  as  the  common  law.    lb, 

6.  The  27th  section  of  article  2,  of  the  constitution  pro- 
vides: that  the  legislature  shall  have  power  to  au- 
thorize counties  and  incorporated  towns  to  impose 
taxes  for  '^county  and  corporation  purposes.*'  This 
clause  authorizes  .the  imposition  of  taxes  by  an  in- 
corporated town,  under  legislative  authority,  for  the 
execution  of  regulations  for  the  support  of  good  order; 
for  the  opening  and  preservation  of  highways,  streets 
and  alleys;  the  erection  of  market-houses,  hospitals, 
the  supplying  the  town  with  water,  &c.    It  also  an- 
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thorizes  the  imposition  of  taxes  for  the  construction 
of  canals,  roads,  and  for  the  improvement  of  rivers, 
provided  such  improvements  begin  at  or  near,  or  pass 
by  such  incorporated  town,  so  as  to  increase  its  com- 
mercial facilities.    lb. 

6.  Where  a  corporation,  vested  with  power  to  hold  real 
estate  for  specified  purposes,  purchased  it,  and  used 
the  real  estate  for  other  purposes,  such  abuse  of  power 
furnished  no  ground  for  vendor  to  get  recis- 
sion  of  the  contract  of  sale.  Barrow  vs.  Nashville 
and  Charlotte  T.  C,  304. 

7.  It  is  not  an  indictable  offence  to  vote  illegally  for  the 
officers  of  municipal  corporations.  State  vs.  Listen^ 
603. 

8.  The  original  charter  of  the  Farmers'  &  Merchants' 
Bank,  provided  that  the  bank  should  discount  no  paper 
which  did  not  fall  due  within  twelve  months  from 
the  date  of  the  discount.  The  act  of  1841,  chap.  127, 
sec.  4,  provides  that  when  directors  of  any  bank  in 
the  State,  shall  deem  it  advisable  for  the  better  secu- 
rity of  any  debt  due  to  such  bank,  to  take  paper  from 
any  debtor  having  longer  time  than  twelve  months  to 
run  to  maturity,  it  may  be  lawful  for  such  bank  to 
discount  such  paper;  this  act  is  an  extension  of  the 
corporate  powers  of  any  bank  which  may  choose  to 
accept  the  benefit  of  the  provision,  and  where  a  bank 
discounted  paper  having  longer  time  to  run,  it  will  be 
presumed  prima  facie  that  it  was  for  an  existing 
debt  and  for  the  security  of  the  bank.  Dockery  vs. 
Miller,  731. 

9.  The  mayor  and  aldermen  of  Memphis,  procured  a 
cistern  to  be  dug.  It  occupied  a  portion  of  a  side- 
walk of  the  city.  It  was  negligently  left  open,  and 
the  plaintiff  fell  in  it  and  was  disabled.  The  court 
holds  that  the  question  as  to  what  power  a  charter 
gives  to  a  municipal  corporation,  is  a  question  of  law 
for  the  court  to  decide;  diat  the  mayor  and  aldermen 
of  a  city  are  the  owners  of  its  streets  in  trust  for  the 
benefit  of  the  inhabitants  thereof;  that  they  have  a 
right  to  grade,  pave  and  otherwise  improve  them; 
that  the  mayor  and  aldermen  of  Memphis,  had  the 
power  to  construct  the  cistern  in  question;  but  that  it 
was  their  duty  to  exercise  proper  prudence  in  the 
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employment  of  ttuitable  agents  and  servants,  and  in 
the  enforcement  of  due  care  by  them,  and  if  by  rea- 
son of  the  negligence  of  their  agents  and  servantSt 
the  plaintiff  was  disabled,  the  mayor  and  aldermen 
would  be  responsible  in  damages  to  him.  Mayor  and 
Aldermen  of  Memphis  vs.  Lassert  757. 

COSTS. 

1,  Where  a  suit  is  prosecuted  against  the  collector  of 
county  revenue,  by  the  chairman  of  the  County 
Court,  for  the  use  of  the  trustee  of  the  county,  secu- 
rity must  be  given  for  its  prosecution  as  in  other 
cases.     Davis  vs.  Hansard  et  als^  173. 

2.  See  Poor  Persons. 

COUNTERFEIT  MONEY,  PASSING. 

The  3 1st  section  of  the  act  of  1829,  chap.  23,  pro- 
vides that  if  any  person  shall  fraudulently  pass  any 
note  purporting  to  be  a  bank  note  when  no  such 
bank  exists,  shall  be  subject,  on  conviction,  to  confine- 
ment in  the  penitentiary  for  a  period  of  not  less  than 
three  years  nor  more  than  fifteen.  To  constitute  a 
good  indictment  under  this  statute  it  must  be  averred 
that  there  was  no  such  bank  in  existence  as  that  by 
which  such  note  purports  to  have  been  issued ;  2nd, 
that  the  defendant  at  the  time  of  the  passage  of  such 
pretended  bank  note,  knew  there  was  no  such  bank 
in  existence ;  and  3d,  that  it  was  passed  with  intent 
to  defraud  the  person  to  whom  it  was  passed.  Wil- 
liams vs.  The  State,  80. 

COURT. 

See  Captiok. 

COVENANT,  CONSTRUCTION  OP. 

L  What  interpretation  shall  be  placed  on  a  written  in- 
strument is  a  matter  for  the  court  to  decide,  not  the 
jury.     Davis  vs.  State^  557. 

2.  The  terms  of  any  written  instrument  are  to  be  un- 
derstood in  their  ordinary  and  popular  sense;  unless 
from  the  context  it  appears  that  the  parties  to  the 
instrument  attached  a  different  meaning  to  the  terms, 
or  by  the  usage  of  trade  they  have  acquired  a  dif- 
ferent meaning.  As  when  a  covenant  bound  the 
covenantor  to  put  a  chartered  turnpike  road  in  good 
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order  it  shall  not  be  understood  that  the  covenantor 
meant  that  the  terms  of  the  charter  should  be  com- 
plied withy  as  there  was  no  reference  made  to  the 
charter,  but  in  good  order  according  to  the  popular 
acceptation  of  the  words.     Davis  vs.  Smithy  557« 

3.     See  Easement. 

DEFAULTER. 

The  act  of  1846,  ch.  106,  sec.  2,  provides  that  the 
election  of  a  defaulter  to  any  office  of  trust  or  profit 
shall  be  void.  Newman  was  elected  sherifi*  whilst 
in  default — sold  real  estate  as  sherifi*,  and  made  deeds. 
The  court  held,  on  this  state  of  facts,  that  he  was 
sheriff  de  facto^  and  that  the  validity  of  his  acts 
should  not  be  enquired  into  on  collateral  issues. 
Bates  vs.  Dyer,  162. 

DELIVERY  BOND. 

1.  The  court  is  inclined  to  the  opinion,  that  the  taking  a 
delivery  bond,  and  forfeiture  of  it,  is  not  a  discharge 
of  the  judgment  as  to  other  defendants  in  the  judg- 
ment, who  did  not  join  in  the  delivery  bond.  The 
proper  forum  for  trying  this  question  is  a  court  of 
law;  not  a  court  of  equity.  Williams  and  Wynne 
vs.  Wright,  493. 

2.  An  action  of  debt  lies  on  a  forfeited  delivery  bond. 
The  summary  mode  of  proceeding  authorized  by  the 
act  of  1631,  ch.  25,  does  not  impair  the  common  law 
remedy  on  a  bond.  Fossett  and  Daniels  vs.  Tumage 
and  otherSf  666. 

DEPUTATION. 

See  Justice  of  tee  Peace. 

DESCENT. 

By  common  law  an  illegitimate  child  can  inherit  no 
estate,  real  or  personal,  from  the  father  or  mother.* 
By  the  act  of  1619,  ch.  13,  this  principle  is  so  far  mod- 
ified that  where  the  mother,  having  no  legitimate 
children,  dies,  her  illegitimate  children  may  inherit 
her  estate,  but  not  the  estate  of  any  relation  of  the 
mother,  eiUier  lineal  or  collateral.  Brown  vs.  Kerby, 
460. 

DISCOVERY. 
1.     A  bill  of  discovery  filed  to  establish  in  a  court  of  law 
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the  contents  of  an  article  of  agreement  which  had 
been  lost,  must  allege  that  the  contents  of  such  arti- 
cle could  not  be  proved  by  other  evidence.  White- 
sides  vs.  Lafferty^  27. 

2.  Where  an  article  of  agreement  was  deposited  in  the 
hands  of  a  third  person  for  safe-keeping,  and  it  was 
taken  off  by  such  person,  and  bill  of  discovery  was 
filed  to  establish  its  contents,  such  bill  should  allege 
that  due  diligence  had  been  used  to  procure  the  arti- 
cle of  agreement.    lb. 

DISSEISIN. 

See  Trsspass, 

DIVORCE. 

1.  By  the  act  of  1885,  ch.  26,  a  general  prayer  for  a 
divorce  is  sufficient  to  authorize  the  granting  of  such 
divorce,  as  the  facts  of  the  case  may  warrant.  By 
the  act  of  1842,  chap.  133,  section  1,  it  is  provided 
that  in  all  cases,  when  by  the  law  in  force,  a  person 
is  authorized  to  obtain  a  divorce  from  bed  and  board, 
a  divorce  from  the  bonds  of  matrimony  may  be 
granted.  Under  these  acts  a  prayer  for  a  divorce 
from  bed  and  board  will  sustain  a  decree  for  a  divorce 
fVom  the  bonds  of  matrimony.  Hackney  vs.  Hackney^ 
450. 

2.  When  a  proper  aflidavit  was  not  made  to  a  bill  for  a 
divorce;  the  failure  of  a  defendant  to  make  an  ob- 
jection thereto  until  the  hearing  of  the  cause,  is  a 
waiver  of  the  objection,  so  far  as  he  is  concerned. 
If  the  want  of  such  affidavit  go  to  the* jurisdiction 
of  the  court,  the  chancellor  may  well  supply  the  de- 
fect at  any  time  before  final  decree.    lb. 

3.  When  an  amendment  to  a  bill  for  a  divorce  has  been 
ordered,  which  required  additional  proof  on  the  part 
of  defendant,  he  should  be  allowed  an  opportunity  to 
produce  it.    lb. 

DRUNKENNESS. 

Drunkenness  works  no  mitigation  of  the  grade  of  guilt 
of  any  one  who  has  committed  a  criminal  offence;  yet 
in  a  case  where  under  the  act  of  1829,  ch,  sec.  1  there 
must  be  a  deliberate  and  premeditated  killing  to  con- 
stitute murder  in  the  first  degree,  proof  of  drunken- 
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'  ness  is  admissible,  because  it  may  show  that  the 

J:  party  accused  was  incapable,  by  reason  of  the  state 

''  of  his  mind,  of  forming  a  deliberate  and  premeditated 

design  to  take  life.     As  between  the  offences  of  mur- 
j  der  in    the  second  degree  and   manslaughter,  the 

..  drunkenness  of  the  offender  can  form  no  legitimate 

'j  subject  of  inquiry;  the  killing  being  voluntary,  the 

ofience  is  necessarily  murder  in  the  second  degree, 
unless  the  provocation  were  such  as  to  reduce  the 
offence  to  manslaughter.    Pirtle  vs.  The  StatCy  664« 


(( 


DYING  DECLARATIONS. 

1.  It  is  a  genera]  rule  of  evidence  that  if  proof  be  offered 
and  not  objected  to,  its  illegality  is  waived,  and  is 
no  ground  for  a  new  trial.     This  rule  does  not  prevail 

r  in  regard  to  the  admission  of  dying  declarations.    It 

i  is  the  province  'of  the  Judge  to  determine  the  fact 

whether  the  declarant  was  in  articuh  mortis^  and  if 
;  he  does  not  exclude  them,  the  defendant  will  be  en- 

I  titled  to  a  new  trial.     Smith  vs.  The  State,  9. 

2.  To  make  dying  declarations  competent  evidence,  the 
declarant  must  not  only  be  in  artictdo  mortis  but  must 
be  conscious  that  he  is  so.     Logan  vs.  The  State^  24. 

EASEMENT. 

McNairy  conveyed  land  to  Baxter,  Hicks,  and  Ewing, 
and  they  executed  a  covenant  to  McNairy  not  to  es- 
tablish a  wharf  on  the  premises,  and  that  if  wharfage 
should  be  received,  McNairy  should  be  entitled  to  it. 
Baxter,  Hicks,  and  Ewing  sold  to  Vanlier;  Vanlier 
rented  the  premises  to  Paine,  who  established  a 
wharf  and  received  wharfage.  McNairy  sued  for 
use  and  occupation.  The  law,  on  the  above  state  of 
facts,  is  held  to  be,  that  the  transfer  of  the  legal  title 
to  Baxter,  Ewing,  and  Hicks,  carried  with  it  the  right 
to  establish  a  wharf;  and  that  that  right  could  only 
be  restored  to  McNairy  by  a  sealed  instrument,  con- 
taining words  operative  in  a  deed  of  bargain  and 
sale;  that  the  covenant  not  to  establish  a  wharf,  and 
that  all  wharfage  received  should  belong  to  McNairy, 
did  not  vest  in  McNairy  any  interest  in  the  land, 
either  corporeal  or  incorporeal,  upon  which  an  action 
for  use  and  occupation  would  lie,  and  that  such  cove- 
nant was  only  binding  on  the  obligors,  and  their  per- 
sonal representatives.  McNairy  vs.  Paine^  533. 
52. — ^voL.  IX* 
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1.  In  this  case  it  is  ruled  that,  where  a  defendant  in  an 
action  of  ejectment  died,  leaving  minor  heirs,  and 
the  Circuit  Court  appointed  a  guardian  to  defend  the 
suit,  the  guardian  might,  for  the  benefit  of  the  heirs 
consent  to  waive  the  notice  to  appearand  defend  the 
suit,  as  required  by  the  act  of  1619,  ch.  16.  This 
discretion  extends  no  further  than  such  steps  as  may- 
be necessary  to  the  preparation  of  the  case  for  trial. 
Such  special  guardian  has  no  power  to  submit  the 
claims  of  his  ward  to  real  estate,  to  arbitration. 
HannunCs  Heirs  vs.  Wallace,  129. 

2.  The  service  of  process,  in  an  action  ejectment  on  the 
tenant  in  possession,  make  him  a  party  to  the  suit, 
liable  to  judgment  and  costs.  If  the  landlord  enter 
into  the  common  rule  and  die,  the  tenant  in  posses- 
sion may  come  in  and  defend:  If  he  do  not,  judgment 
by  default  may  go  against  him.     Huff  vs.  Lake^  137. 

3.  The  act  of  1819,  ch.  16,  authorizing  the  plaintiflT  to 
proceed  against  the  heirs  or  devisees  of  the  deceased 
landlord,  does  not  compel  the  plHintifT  to  revive  the 
suit  against  them.  It  is  remedial.  He  may  proceed 
against  the  tenant  in  possession  alone,    lb. 

4.  Where  the  term  of  the  fictitious  lease,  in  the  declara- 
tion in  an  action  of  ejectment,  has  expired,  the 
plaintifi*  may  amend  and  extend  the  term,  so  as  to 
authorize  a  recovery.    lb. 

See  Boundary. 

ELECTION. 

1.  The  right  to  hold  an  election  cannot  exist,  or  be  ex- 
ercised, without  an  express  grant  of  power  by  the 
Legislature.     Brewer  vs.  Davis,  208 

2.  It  is  not  an  indictable  ofience  to  vote  illegally  for  the 
oflicers  of  municipal  corporations.  State  vs.  Liston, 
603. 

EMANCIPATION. 

1.  When  slaves  are  emancipated  by  will  they  stand  on 
the  footing  of  specific  legatees,  and  if  there  should  be 
a  deficiency  of  assets  first  liable  for  the  payment  of 
debts,  they  must  contribute  as  other  specific  legatees 
of  personal  property.  If  they  should  fail  to  raise 
sucli  amount,  they  should  not  be  sold  but  hired  out 
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by  a  receiver  and  the  proceeds  of  their  labor  appro- 
priated to  the  payment  of  such  debts  in  due  proper* 
tion,     Harry  \s.  GrreeUy  182. 

2.  A  verbal  gift  of  freedom  to  a  slave,  by  his  master, 
does  not  make  him  a  freeman  and  as  such  subject  him 

>  to  the  penalties  of  the  law,  if  he  retail  spirituous 
liquors  without  license.  He  cannot  be  indicted  till 
the  State  has  given  its  assent  to  his  emancipation 
according  to  the  forms  of  law.    James  vs.  State^  308. 

3.  The  act  of  1842,  ch.  191,  sec.  1,  provides  that  when 
any  slave  shall  be  emancipated  in  the  State  of  Ten- 
nessee, or  any  free  person  of  color  shall  have 
removed  to  the  State  j>rior  to  the  first  day  of  January, 
1836,  if  any  county  court  upon  petition  of  such  per- 
son and  proof  of  good  character  shall  be  satisfied 
that  such  person  ought  to  be  permitted  to  r^ide  in 
the  county,  such  court  may  authorise  such  person  to 
reside  in  such  county,  upon  condition  that  bond  for 
good  behavior  is  given.  This  act  delegates  a  politi- 
cal not  a  judicial  power  to  the  county  court,  and  the 
judgment  of  the  court  is  not  subject  to  revisal  in  the 
superior  tribunals.  The  petitioner  may  reneyr  the 
petition  in  the  county  in  which  it  was  rejecled,  or 
present  it  in  any  other  county.  The  Case  of  F. 
Gray^  513. 

4.  A  bill  by  slaves  to  have  their  freedom  declared  on  the 
following  clause  in  a  will :  '^I  allow  my  executors,  at 
the  expense  and  charge  of  my  estate,  to  use  their  en- 
deavors to  have  my  slaves  removed  from  North  Car- 
olina to  the  State  of  Ohio,  and  set  free  agreeable  to 
the  laws  of  that  State,  and  in  the  event  that  cannot 
be  accomplished,  I  devise  them  to  P.  Earhart."  The 
executor  delivered  the  complainants  to  Earhart  to  be 
held  as  slaves.  On  this  state  of  facts  the  court  holds 
First.  That  the  direction  to  remove  them  to  the  State 
of  Ohio,  to  be  there  emancipated  did  not  effect  an 
emancipation  by  the  laws  of  North  Carolina.  Second, 
That  the  maxim  that  the  Chancery  Court  will  con- 
sider as  done  that  which  is  directed  to  be  done,  does 
not  apply  to  this  case:  as  the  laws  of  Ohio  prohibited 
the  removal  of  slaves  to  that  State,  and  the  testator 
did  not  contemplate  a  removal  in  violation  of  law. 
Third,  That  the  rule  of  law  is  correctly  laid  down 
in  5  Hum.,  122,  that  where  slaves  are  by  will  directed 
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to  be  emancipated  in  another  State,  the  direction  not 
being  of  itself  an  emancipation,  the  courts  of  this 
State  will  not  perfect  such  emancipation,  and  declare 
their  freedom.    Nancy  vs.  Wright,  597. 

5.  Where  the  right  of  slaves  to  their  freedom  was  made 
to  depend  on  their  willingness  to  go  to  **the  colony 
in  Africa,''  they  cannot  be  continued  in  a  state  of 
slavery,  unless  it  should  appear  by  the  most  full  and 
satisfactory  proof  that,  with  a  full  knowledge  of  their 
rights,  they  had  decided  to  remain  in  bondage  rather 
than  be  removed.    Isaac  vs.  McGill,  616. 

6.  Slaves  were  devised  to  the  widow  for  life,  and  at  her 
death  they  were  to  be  sent  to  the  colony  in  Africa^ 
if  they  were  willing;  if  unwilling  to  be  removed,  the 
devisee  was  empowered  to  dispose  of  them  as  she 
might  think  best.  The  widow  devised  to  them  their 
freedom:  held  that  if  their  unwillingness  to  be  re- 
moved to  Africa,  made  them  slaves,  they  were  the 
slaves  of  the  widow,  and  being  subject  to  her  power 
of  disposition,  they  were  entitled  to  their  freedom. 
Ih. 

7.  When  by  the  terms  of  a  will  slaves  are  entitled  to 
their  freedom,  and  the  executor  fails  to  make  appli- 
cation to  the  county  court  for  their  emancipation,  a 
court  of  chancery  will  decree  their  emancipation. 
lb. 

ENDORSER. 

See  Bills  and  Notes. 

EVIDENCE. 

1.  It  is  a  general  rule  of  evidence  that  if  proof  be 
offered  and  not  objected  to,  its  illegality  is  waived 
and  is  no  ground  for  a  new  trial.  This  rule  does  not 
prevail  in  regard  to  the  admission  of  dying  declara- 
tions. It  is  the  province  of  the  Judge  to  determine 
the  fact  whether  the  declarant  was  in  artictdo  mortis^ 
and  if  he  was  not,  to  exclude  them  whether  they  be 
objected  to  or  not;  and  if  he  does  not  exclude  them, 
the  defendant  will  be  entitled  to  a  new  trial.  Smith 
vs.  Tlie  State,  9. 

2.  To  make  dying  declarations  competent  evidence;  the 
declarant  must  not  only  be  in  articulo  mortis  but  must 
be  conscious  that  he  is  so.    Logan  vs.  The  State^  24. 
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3.  Where  the  court  permitted  the  introductioli  of  a  sub« 
pcBna,  with  its  return,  issued  in  the  case,  it  is  not  a 
ground  of  reversal  that  such  evidence  had  no  rele- 
vancy to  the  issue  pending.    Miller  vs.  Koger  23^. 

4.  Where  the  defendant  was  charged  with  arson  and 
the  proof  was  circumstantial  as  to  her  guilty  agency, 

"  proof  that  another  person  had  threatened  to  bum  the 
house,  and  was  in  the  vicinity  at  the  time  it  was 
burned,  was  held  admissible.  Hensley  vs.  State^ 
243. 

5.  Upon  an  indictment  for  a  rape,  where  the  injured 
party  is  examined  as  a  witness,  her  complaint  as  to 
the  injury  and  her  narrative  of  the  circumstances  con- 
nected therewith,  made  recently  after  the  commis- 
sion of  the  offence,  are  admissible  evidence,  and  may 
be  proved  by  the  persons  to  whom  such  complaint 
and  narrative  were  made,  in  confirmation  of  her  tes- 
timony.   Phillips  vs.  StatCy  246. 

6.  The  plaintiff  in  ejectment  claimed  land  by  virtue  of 
twenty  years  possession.  A  certificate,  purporting  to 
have  been  issued  by  the  County  Court  of  Cumberland 
county,  Kentucky,  in  pursuance  of  the  laws  of 
that  State,  in  which  it  was  supposed  such  land  lay, 
and  which  declared  the  plaintiff  entitled  to  the  land 
in  controversy,  was  offered  as  evidence,  and  it  was 
held  by  the  court,  that  it  was  in  connection  with  parol 
evidence,  admissible,  as  defining  the  extent  of  the 
defendants'  possession,  though  inadmissible  as  inde- 
pendent evidence  of  title.  It  was  also  held  that  after 
its  admission  as  evidence  of  boundaries  claimed,  its 
admission  as  a  certified  office  copy,  though  errone- 
ous, would  not  be  ground  of  reversal.  Chilton  vs. 
Wilson,  399. 

7.  A  sealed  agreement,  intelligible  in  itself,  complete  in 
its  terms,  and  without  uncertainty  as  to  its  object  or 
extent,  is  presumed  to  contain  the  final  intentions  of 
the  parties,  and  all  proof  of  declarations  made  at  the 
time  of  the  execution  of  the  agreement,  or  before  or 
after,  tending  to  vary  the  terms  of  such  agreement,  is 
inadmissible,  and,  if  admitted,  the  court  is  bound  to 
exclude  it  on  the  application  of  the  party  aggrieved 
at  any  time  before  the  jury  retire  from  the  box. 
Price  vs.  Allen,  703. 


814  INDEX. 

EVIDENCE.— Conanucd. 

8.  The*  admissions  of  an  executrix  are  competent  evi- 
dence to  charge  the  estate  in' the  hands  of  the  admin- 
istrator de  bonis  non.    Lashlee^  adnCr,  vs.  Jacchs^  718. 

9.  Proof  that  defendant  was  charged  with  the  commis- 
sion of  an  offence,  and  that  he  neither  admitted  or 
denied  it,  is  admissible.  It  is  otherwise,  if  he  deny 
the  charge.    Kendrick  vs.  The  State^  722. 

10.  Where  a  gift  has  been  established  by  bill  of  sale  or 
delivery,  the  statements  of  donor  made  after  the  gift 
shall  not  be  heard  to  disprove  it,  but  when  an  effort 
is  made  to  establish  a  gift  by  the  declaration  of  the 
alleged  donor,  his  counter-declarations  are  admissi- 
ble.     Wheaton  vs.  Weld^  773. 

11.  Where  several  parties  to  a  suit  have  a  joint  interest 
in  the  subject  matter,  either  as  plaintiffs  or  defend- 
ants, an  admission  made  by  one  is  evidence  against 
all.     Irbyand  Gardner  vs.  Brigham  and  Johnson,  750. 

12.  See  False  Pretences. 

13.  See  False  Imprisonment. 

EXCEPTIONS,  BILL  OF. 

It  is  no  error  to  refuse  to  postpone  a  motion  for  a  new 
trial  on  the  ground  of  a  misunderstanding  between 
the  attornies  of  the  parties  as  to  the  purport  of  the 
testimony  of  a  witness  for  the  purpose  of  procuring 
such  witness.  It  is  the  duty  of  the  judge  to  insert 
the  testimony  in  the  bill  of  exceptions  as  he  under- 
stands. If  he  fail  to  put  it  down,  the  judgment 
should  not  be  reversed.  The  remedy  of  the  injured 
party  is  by  mandamus.     Miller  vs.  Koger,  231. 

EXECUTIONS. 

1.  All  executions  bear  test  from  the  first  day  of  the 
term  from  which  they  are  issued  and  are  returnable 
to  the  first  day  of  the  succeeding  term,  and  between 
these  periods  the  liens  of  such  executions  are  opera^ 
tive  on  the  personal  property  of  the  defendant.  Upon 
the  return  of  the  execution  nulla  bona  its  lien  has 
expired,  and  an  alias^  by  virtue  of  the  former  execu- 
tion and  lien,  is  entitled  to  no  priority  of  satisfaction 
over  an  execution  issued  on  a  judgment  rendered  at 
the  term  from  which  said  alias  bears  test.  Union 
Bank  et  als.  McClung,  exV.,  91. 
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2.  A  judgment  does  not  bind  property  as  against  a  bona 
fde  purchaser  for  a  valuable  consideration  before  the 
actual  date  of  its  rendition,  as  ascertained  by  the 
record,  and  the  execution  relates  to  the  same  period. 
Berry  vs.  Clements^  312. 

3.  The  act  of  1833,  chap.  43,  directs  a  motion  against 
any  sheriff  in  the  name  of  the  State  where  he  has 
failed  to  return  any  execution,  "on  which  is  endorsed 
any  fine  or  State  tax,  which  belongs  to  the  State  or 
county  revenue  or  school  fund."  This  act  embraces 
cases  where  the  sheriff  has  made  an  insufficient  or 
illegal  return.    State  vs.  McDonaldy  606. 

4.  "Stopped  by  order  of  the  plaintiff"  is  a  good  return: 
the  plaintiff  in  the  execution  being  prima  facie  enti- 
tled to  the  proceeds  thereof,  has  the  control  of  it.  If 
he  abuse  this  power  to  the  injury  of  others,  who  are 
entitled  to  a  portion  of  the  cost,  they  must  apply  to 
the  court  for  redress,  when  execution  shall  issue  for 
such  cost.    /&• 

EXECUTOR. 

1.  Where  a  testator  provided  that  his  executors  should 
sell,  lease,  or  dispose  of  his  real  estate  at  their  discre- 
tion, the  trust  is  personal,  and  if  the  executors  re- 
nounce, it  cannot  be  executed  by  an  administrator 
under  the  will,  Armstrongs  adm*r,  vs.  Park*s  devisees^ 
196. 

2.  The  admissions  of  an  executrix  are  competent  evi- 
dence to  charge  the  estate  in  the  hands  of  the  ad- 
ministrator de  bonis  nan.    LasJdee,  adnir.  vs.  Jacobs^ 

718. 

4.      See  Will,  Emancipation,  Administrator. 
FALSE  IMPRISONMENT. 

1.  The  genuineness  of  a  warrant,  and  of  a  judgment  of  a 
justice  of  the  peace  committing  a  defendant  for  trial, 
may  be  proved  by  third  persons  as  well  as  by  the 
justice,  though  such  justice  be  present. — McCully 
vs.  Malcom  et  als.  187. 

• 

2.  A  sheriff  who  is  prosecuted  for  false  imprisonment 
may  introduce  his  return  on  a  state's  warrant  to 
prove  that  at  the  time  of  the  imprisonment  he  had 
the  warrant  in  his  hands.    lb. 
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3.  Where  a  sheriff  was  prosecuted  for  false  imprison- 
ment, and  justified  the  imprisonment  by  virtue  of  a 
state's  warrant  against  the  plaintifi*,  a  copy  of  a  bill 
of  indictment  found  against  the  plaintiff  on  the  charge 
for  which  he  was  arrested  is  not  admissible.  If  the 
fact  of  the  finding  of  the  indictment  against  him 
were  admissible  at  all,  the  whole  of  the  proceedings 
should  have  been  offered.     lb, 

FALSE  PRETENSES. 

1.  The  defendant  falsely  pretended  that  he  had  a  war- 
rant Against  the  prosecutor  for  passing  counterfeit 
money,  and  by  means  of  threats  and  promises  in 
regard  thereto  extracted  bank  notes  irom  the  prose- 
cutor in  the  county  of  Roane;  and  on  the  next  day  de- 
fendant again  pursued  the  prosecutor  into  an  adjoin- 
ing county  and  falsely  pretended  that  he  had  stolen 
his  overcoat,  and  by  means  thereof  extracted  from 
the  prosecutor  articles  for  clothing.  The  indictment 
charged  the  defendant  with  obtaining  the  bank  notes 
by  falsely  pretending  that  defendant  had  passed 
counterfeit  money.  It  is  held  that  evidence  of  the 
transaction  in  the  adjoining  county  was  admissible 
evidence  to  sustain  the  charge  in  the  indictment.  It 
is  part  of  the   ns  gesicB^    Britt  vs.  The  State^  31. 

2.  A  single  pretence  proved  as  laid,  is  sufficient  to  sup- 
port the  conviction,  though  such  pretence  be  joined 
with  others  in  the  same  count;  nor  is  it  necessary 
that  the  indictment  should  aver  in  express  terms 
that  the  pretence  was  "  false."    /6. 

3.  Where  an  indictment  charged  that  defendant  ob- 
tained the  money  of  the  prosecutor  by  false  pretenses, 
and  it  appeared  that  the  money  belonged  to  another, 
but  was  in  the  custody  of  the  prosecutor  as  bailee, 
it  is  held  that  this  state  of  facts  sustained  the  indict- 
ment,   lb. 

FELONY. 

See  Assault,  Felonious. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  The  act  of  1821,  ch.  14,  defines  forcible  entry  and 
detainer,  and  regulates  proceedings  in  regard  thereto. 
The  proviso  to  the  20th  section  declares  that  the  act 
shall  not  extend  to  any  person  who  hath  had  the 
uninterrupted  occupation,  or  been  in  the  quiet  pos. 
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session  of  any  lands  or  tenements  for  the  space  of 
three  whole  years  together,  immediately  preceding 
such  complaint  so  exhibited,  and  whose  estate  therein 
is  not  ended  and  determined,  but  every  such  person 
may  plead  the  same  to  said  complaint.  This  proviso 
limits  a  remedy  for  possessions  obtained  or  held  by 
wrong,  and  must  be  strictly  construed.  The  posses- 
sion which  bars  the  writ  must  be  the  possession  of 
the  party  pleading  it.  The  law  will  not  unite  the 
possessions  of  two  or  more  persons  to  form  the 
bar  of  the  statute.     Thompson  vs.  Holt  et  als,^  407. 

2.  An  action  of  forcible  entry  and  detainer  or  of  unlaw- 
ful detainer  on  the  death  of  either  plaintiff  or  de- 
fendant, cannot  be  revived,  but  abates;  Havins  vs. 
Bickford,  673. 

FORGERY. 

1.  It  seems  that  the  endorsement  of  a  partial  payment 
upon  a  note  or  bill  single,  may  have  the  force  and 
effect  of  a  formal  receipt  or  acquittance,  if  made  by 
the  agreement  of  the  parties,  for  the  purpose  of  mak- 
ing it  evidence  of  payment,  and  in  such  case  the 
alteration  or  obliteration  of  such  endorsement,  with 
intent  to  prejudice  the  right  of  the  obligor  is  forgery. 
The  State  vs.  Martin^  55, 

2.  An  indictment  charged  that  the  obligor  paid  five 
dollars  on  a  bill  single  to  the  obligee,  and  that 
the  obligee  endorsed  on  the  bill  single  a  credit  in  the 
following  words:  "  Received,  23d  October,  1841,  five 
dollars,"  and  that  defendant  obliterated  the  same, 
with  intent  to  prejudice  the  rights  of  the  obligor.  It 
is  held  that  this  indictment  did  not  make  out  a  valid 
charge  of  forgery.    lb. 

FORMER  ACQUITTAL. 

See  Pleadings. 

FRAUD. 

In  an  action  of  assumpsit  on  a  warranty,  no  proof  of 
fraudulent  misrepresentation  by  the  vendor  is  admis- 
sible.    Wiggins  vs.  Long,  140. 

FRAUDULENT  CONVEYANCE. 

1.  Williams  made  a  fraudulent  sale  of  slaves  to  his  son 
William  with  a  warranty  of  title.  The  slaves  were 
levied  on  and  sold  as  the  property  of  L.  Williams, 
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by  an  execution  crf^ditor.  They  were  redeemed  by 
L.  Williams  and  W.  Williams  took  them  and  sold 
them  to  McFally  who  purchased  with  knowledge 
of  disputed  title.  On  these  facts  the  law  is  declared 
to  be,  first;  a  deed  made  to  defraud  creditors  is  void 
as  against  2»uch  creditors  but  is  valid  against  the 
vendor  and  his  representatives,  and  any  title  he  sub- 
sequently acquires  inures  to  the  benefit  of  the  vendee 
by  virtue  of  the  warranty  of  title;  second,  there 
can  be  no  champerty  in  the  purchase  of  slaves  from 
the  party  in  possession;  a  mere  purchase  of  slaves 
with  a  knowledge  of  outstanding  claim  does  not 
amount  to  champerty.    Dunbar  vs.  McFalU  505. 

$J.  The  act  of  1801,  ch.  25,  sec.  2,  provides  that  convey- 
ances of  land,  for  the  purpose  of  defrauding  credi- 
tors, or  defrauding  those  who  shall  purchase  such 
land,  shall  be  void  as  against  such  creditors  and 
purchasers.  *  Who  is  a  creditor  under  this  act?  No 
man  can  be  regarded  as  a  creditor  till  he  has  estab- 
lished his  claim  by  a  judgment  at  law  or  a  decree 
in  equity.  Who  is  a  purchaser?  No  one  but  he 
who  acquires  the  legal  title  by  a  valid  deed  of  con- 
veyance. A  covenant  to  convey  does  not  constitute 
him  a  purchaser  authorised  to  contest  the  validity  of 
a  deed  on  the  ground  of  fraud.  Hopkins  vs.  Webb 
and  HaySf  510. 

3.  A  husband  not  indebted  may  make  a  voluntary  set- 
tlement on  his  wife,  and  if  not  made  with  a  view  to 
evade  future  indebtedness,  it  will  be  valid.  Martin 
vs.  OUiver  et  als.fMl. 

4«  A  husband  conveyed  to  a  trustee,  for  the  benefit  of 
his  wife,  for  five  hundred  acres  of  land,  three  slaves, 
four  hundred  dollars,  and  all  his  book  accounts, 
amounting  to  about  seven  thousand  dollars,  with 
reversion  to  himself,  if  he  survived  his  wife.  The 
deed  was  registered,  and  he  became  subsequently 
indebted  without  the  means  to  pay.  It  is  held,  that 
neither  the  magnitude  of  the  sum  settled,  nor  the 
provision  that  the  property  should  revert  to  him  in 
the  event  he  survived  his  wife,  furnished  evidence 
of  a  fraudulent  intent;  that  the  registration  of  the 
deed  charged  all  future  creditors  with  notice  of  the 
condition  of  the  estate,  and  that  in  such  case  it 
would  require  clear  and  satisfactory  proof  aliunde 
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of  an  actual  intent  to  defraud  future  creditors  to  set 
aside  such  deed.    lb. 

GARNISHEE, 

1.  A  garnishee  can  only  be  charged  on  his  answer. 
Therefore,  where  the  garnishee  stated  that  he  had  a 
horse  in  his  possession  which  belonged  to  the  execu- 
tion debtor,  but  that  such  horse  was  exempt  by 
statute  from  execution,  no  judgment  could  be  ren- 
dered against  such  garnishee. 


2. 


A  garnishee  may,  after  service  of  garnishment  pur- 
chase property  from  the  execution  debtor,  and  incur 
no  liability  thereby  to  the  creditor.  He  owed  noth- 
ing at  the  time  of  service  of  garnishment.    Daven- 

nort  vs.  Sinnn^  186. 


port  vs.  Swaut  186 


GIFT. 

Cameron  conveyed  five  slaves  to  his  daughter  Mar- 
garet H.  upon  the  consideration  of  natural  love  and 
affection,  and  of  one  hundred  dollars.  This  is  a  gift 
and  not  a  sale. /The  consideration  of  one  hundred  ^  .^  i 
dollars  is  inadequate  to  support  a  sale  of  five  slaves; ) 
that  of  love  and  affection  is  adequate  to  support  a 
gift.  A  court  of  equity  should  hear  parol  proof 
showing  that  notes  were  executed  for  the  payment 
of  an  additional  consideration,  and  that  the  transac- 
tion was  in  fact  a  purchase  for  a  full  consideration. 
Pearl  vs.  Hanshorough  and  wife;  CamerovLS  adnCrs. 
vs.  Pearl  et  ah.^  426. 

GRANT, 

See  Limitation  on  Suits. 

GUARANTY, 

The  taking  of  collateral  security  from  the  principal 
debtor  without  a  valid  agreement  for  delay  does  not 
discharge  the  guarantor.  Pendexter  and  Allen  vs. 
Femon,  84. 

GUARDIAN. 

1.  In  this  case  it  is  ruled  that,  where  a  defendant  in  an 
action  of  ejectment  died,  leaving  minor  heirs,  and 
the  Circuit  Court  appointed  a  guardian  to  defend  the 
suit,  the  guardian  might,  for  the  benefit  of  the  heirs, 
consent  to  waive  service  of  the  copy  of  the  declara- 
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tion  on  himself,  and  might  also  waive  the  notice  to 
appear  and  defend  the  suit,  as  required  by  the  act  of 
1819,  ch.  16.  This  discretion  extends  no  further 
than  such  steps  as  may  be  necessary  to  the  prepara- 
tion of  the  case  for  trial.  Such  special  guardian 
has  no  power  to  submit  the  claims  of  his  ward  to 
real  estate,  to  arbitration.  Hannum's  Heirs  vs. 
Wallace,   129. 

2.  A  trustee  will  be  held  responsible  to  the  beneficiary 
when  the  trust  fund  is  lost  by  reason  of  his  negli- 
gence— a  state  of  facts  evincing  negligence.  Draper 
et  ah.  vs.  Joiner,  612. 

3.  A  guardian,  by  authority  of  court,  sold  a  slave,  the 
property  of  his  ward,  and  took  an  obligation  payable 
to  himself,  individually.    This,  unexplained,  is  an 
appropriation  of  the  fund,  for  which  he  would  be 
chargeable  in  the  event   of  the  insolvency  of  the 
obligor.    lb. 

4.  The  collection  of  money  due  to  a  guardian  was  de- 
layed on  an  agreement  that  the  debtor  should  pay 
ten  per  centum.  The  guardian,  in  his  settlement 
with  the  county  court,  accounted  for  legal  interest 
only.  This  is  a  two-fold  violation  of  fiduciary  duty, 
for  which  the  guardian  is  responsible  to  the  extent 
of  the  loss  by  the  insolvency  of  the  debtor.    lb. 

HEIR. 

By  common  law  an  illegitimate  child  can  inherit  no 
estate,  real  or  personal,  from  the  father  or  mother. 
By  the  act  of  1819,  ch,  13,  this  principle  is  so  far  mod- 
ified that  where  the  mother,  having  no  legitimate 
children,  dies,  her  illegitimate  children  may  inherit 
her  estate,  but  not  the  estate  of  any  relation  of  the 
mother,  either  lineal  or  collateral.  Brown  vs.  Kerby, 
460. 

HEREDITAMENT. 

See  Easement. 
HIRING. 

See  Bailment. 

HOMICIDE. 

1.  The  act  of  1820,  ch.  23,  sec.  3,  provides  that  all  mur- 
der, perpetrated  by  means  of  poison  or  lying  in  wait, 
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or  any  other  kind  of  wilful,  malicious,  deliberate, 
and  premeditated  killing  shall  be  murder  in  the  first 
degree.  Under  this  section  lying  in  wait  is  evidence 
of  a  wilful,  malicious,  deliberate,  and  premeditated^ 
purpose; '  and  if  a  blow  be  stricken  by  a  party  lying 
in  wait  with  a  deadly  weapon,  without  provocation, 
it  is  murder  in  the  first  degree,  and  all  evidence  as 
to  the  extent  of  ii\jury  the  party  assailing  intended  to 
inflict  on  the  deceased  is  irrelevant.  Riley  vs.  The  ' 
State,  646. 

• 

2.  Where  a  blow  is  stricken  in  one  county,  and  the 
party  stricken  dies  thereof  in  another  county,  the 
ofience  is  committed  in  the  county  in  which  the  blow 
is  stricken,  and  the  ofi'ender  must  be  indicted  in  such 
county.  See  Art.  of  the  Con.  1,  sec.  9;  Act  of  1809, 
ch.  126,  sec.  1.    lb. 

3.  Drunkenness  works  no  mitigation  of  the  grade  of 
guilt  of  any  one  who  has  committed  a  criminal 
offence;  yet  in  a  case  where  under  the  act  of  1829, 
ch.  23,  sec.  1,  there  must  be  a  deliberate  and  premed- 
itated killing  to  constitute  murder  in  the  first  degree, 
proof  of  drunkenness  is  admissible,  because  it  may 
show  that  the  party  accused  was  incapable,  by  rea- 
son of  the  state  of  his  mind,  of  forming  a  deliberate 
and  premeditated  design  to  take  life.  As  be- 
tween the  offences  of  murder  in  the  second  degree 
and  manslaughter,  the  drunkenness  of  the  offender 
can  form  no  legitimate  subject  of  inquiry;  the  killing 
being  voluntary,  the  offence  is  necessarily  murder  in 
the  second  degree,  unless  the  provocation  were  such 
as  to  reduce  the  offence  to  manslaughter.  Pirtle  vs. 
The  State.  663. 

4.  Indictment  for  murder  in  the  county  of  Hardeman. 
The  defendant  pleaded  that  he  was  not  guilty  of 
murder  in  the  first  or  second  degree,  or  of  involuntary 
manslaughter;  but  confesses  that  he  was  guilty  of 
voluntary  manslaughter:  there  was  issue  on  the  plea. 
This  plea  dispenses  with  the  necessity  of  proof  of 
venue.     Hines  vs.  The  State,  720. 

HUSBAND  AND  WIPE. 

1.  The  wife's  equitable  right  to  a  provision  out  of  her 
estate,  against  her  husband  and  his  creditors,  ceases 
when  the  husband  obtains  possession  of  the  estate. 
This  rule  applies  to  real  as  well  as  personal  estate. 
Mitchell  vs.  Sevier  et  ah,,  146. 
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2.  Cameron  sold  slaves  to  Margaret  H.,  and  executed 
a  deed  for  them  directly  to  her.  The  vendee  resided 
in  Mississippi  and  the  contract  was  made  in  Ten- 
nessee. By  the  laws  of  Mississippi  a  purchase  by  a 
married  woman  is  valid,  and  the  property  goes  to 
her  separate  use.  It  is  held  in  this  case  that  the  law 
where  the  contract  was  made  pre%'ails,  and  that  the 
contract  of  sale  was  void,  and  the  slaves  belonged 
to  Cameron.  Pearl  vs.  Han^xnrough  and  tcife; 
Cameron  vs.  Pearl  et  als.    426. 

3.  The  words  of  a  deed  were,  ^for  the  natural  life  of 
Craig  and  wife;  the  same  being  secured  for  the  separ- 
ate use,  for  the  maintenance  of  Craig  and  wife." 
Craig  held  this  estate  for  the  use  of  himself  and  wife, 
and  at  his  death  a  court  of  chancery  would,  if  neces- 
sary, appoint  another  |rustee  to  support  the  widow's 
estate  for  life.    Somers  vs.  Craig j  467. 

4.  The  husband  was  the  owner  of  land  and  slaves  in 
the  State  of  Virginia.  By  the  laws  of  Virginia  the 
wife  is  entitled  to  dower  in  the  real  estate  of  her  hus- 
band, of  which  she  cannot  be  deprived  by  her  husband 
without  her  consent.  The  husband  in  this  case  agreed 
with  his  wife,  that  if  she  would  join  him  in  a  sale  of 
the  real  estate  he  would  convey  to  her  four  slaves. 
She  joined  in  the  deed  of  conveyance  and  the  bus- 
band  executed  a  bill  of  sale  of  the  slaves  to  the  wife. 
He  aflerwerds  executed  a  sale  of  the  slaves  to  his 
sons  upon  the   consideration  of  love  and  affection. 

^      The  court  holds  on  the  above  facts,  1st,  That  the  re- 
linquishment of  the  right  to  dower  in  the  real  estate 
was  a  valid  consideration  for  the  support  of  the  bill 
of  sale  to  wife.     2nd.  That  it  is  a  presumption   of 
law  that  all  property  of  which  a  married  woman 
becomes  owner  belongs  to  her  husband,  and  that  a 
deed,  by  which  it  is  intended  to  secure  property  to 
the  wife  free  from  the  marital  right  of  the  husband, 
should,  in  express  terms,  declare  that  intention.    But 
this  rule  doe  s  not  apply  to  conveyances  made  by  the 
husband  directly  to  the  wife,  for  the  conveyance 
necessarily    imports  that  intent.    3rd,  That  a  court 
of  Chancery  will  sustain  a  direct  conveyance,  from 
the  husband  to  the  wife,  of  estate,  real  or  personal, 
which  is  founded  on  a  valuable  consideration.     4th9 

5.  That  a  court  of  Chancery  views  with  scrutiny  the 
dealings  of  a  married  man  with  his  wife  in  relation 
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to  her  separate  estate,  and  if  any  unfair  advantage 
be  taken  of  her  she  will  be  relieved  either  by 
setting  aside  the  contract  when  that  can  be  done, 
or  executing  the  contract  according  to  its  intent. 
Potoell  vs.  Poioellf  477. 

6.  Where  the  wife  rented  land  and  made  com  on  it  by 
the  labor  of  slaves  secured  to  her  separate  use,  the 
corn  belonged  to  the  wife  and  was  not  subject  to  the 
husband's  debts.     Young  vs.  Jones^  551. 

7.  A  husband  not  indebted  may  make  a  voluntary  set- 
tlement on  his  wife»  and  if  not  made  with  a  view  to 
evade  future  indebtedness,  it  will  be  valid.  Martin 
vs.  Olliver  et  als,^  561. 

8.  A  husband  conveved  to  a  trustee,  for  the  benefit  of 
his  wife,  for  five  hundred  acres  of  land,  three  slaves, 
four  hundred  dollars,  and  all  his  book  accounts, 
amounting  to  about  seven  thousand  dollars,  with 
reversion  to  himself  if  he  survived  his  wife.  The 
deed  was  registered,  ajid  he  became  subsequently 
indebted  without  the  means  to  pay.  It  is  held,  that 
neither  the  magnitude  of  the  sum  settled,  nor  the 
provision  that  the  property  should  revert  to  him  in 
the  event  he  survived  his  wife  furnished  evidence  of 
a  fraudulent  intent;  that  the  registration  of  the  deed 
charged  all  future  creditors  with  notice  of  the  condi- 
tion of  the  estate,  and  that  in  such  case  it  would 
require  clear  and  satisfactory  proof  aliunde  of  an 
actual  intent  to  defraud .  future  creditors  to  set  aside 
such  deed.    lb. 

9.  During  the  pendency  of  a  suit  in  chancery,  by  9k  feme 
covertf  her  husband,  a  party  defendant,  died,  and  a 
decree  was  rendered  in  her  favor  without  making 
her  husband's  heirs  parties,  on  the  ground  that  the 
subject  matter  of  the  suit  belonged  to  her  :  Held 
that  the  heirs  of  her  husband  were  necessary  parties 
unless  upon  the  exhibition  of  the  marriage  settlement 
and  will  under  which  she  claimed,  it  should  appear 
they  had  no  interest.  These  not  being  exhibited  or 
produced,  the  decree  was  reversed  and  remanded. 
Shepherd  vs.  Harrell  and  Heni-j/f  641. 

10.     See  DivoRCs. 


824  INDEX. 

INDEMNITY,  BOND  OP. 

A.  bond  of  indemnity  executed  to  the  sheriff  not  by 
the  plaintiff  in  the  judgment,  but  by  a  stranger 
thereto,  is  a  valid  statutory  bond,  and  the  obligor  is 
liable  on  motion  to  the  sheriff.  Jobe  and  Fitzsimmons 
vs,  Sellars^  178, 

INDICTMENT- 

1.  A  single  false  pretence  proved  as  laid,  is  sufficient  to 
support  the  conviction,  though  such  pretence  be  joined 
with  others  in  the  same  court;  nor  is  it  necessary 
that  the  indictment  should  aver  in  express  terms  that 
the  pretence  was  "false.**    Britt  vs.  The  State^  31. 

2.  It  appears,  that  for  misdemeanors,  persons  might 
be  put  to  answer  by  common  law  without  pre- 
sentment or  indictment  found  by  a  grand  jury,  and 
that  it  was  only  for  crimes  in  the  proper  sense  of 
the  term,  or  felonious  offences,  that  the  defendant 
could  not  be  put  to  answer  withopt  the  finding  of  a 
grand  jury  upon  a  presentment  or  indictment;  and 
that  the  14th  section  of  the  Bill  of  Rights,  which 
declares  that  no  one  shall  be  put  to  answer  any  crim- 
inal charge  except  by  presentment  or  indictment, 
does  not  prohibit  the  Legislature  from  dispensing 
with  that  mode  of  prosecution  in  cases  of  misde- 
meanor.   McOinnit  vs.  7%e  StcUCf  43. 

INFANT. 

Persons  under  the  age  of  seven  are  incapable  of 
contracting  guilt.  Between  the  ages  of  seven  and 
fourteen,  they  are  presumed  incapable  of  contracting 
guilt.  This  presumption  may  be  disproved,  and 
thereupon  sucn  person  is  subject  to  punishment. 
After  fourteen,  the  acts  of  infants  are  subject  to  the 
same  construction  and  punishment  as  those  of  persons 
of  full  age.    State  vs«  Goin,  175. 

INSANITY. 

See  Drunkeknbss. 

INSOLVENT  ESTATES. 

L  Where  a  bill  was  filed  by  an  administrator,  for  the 
settlement  of  an  insolvent  estate,  consisting  of  real 
and  personal  property,  it  is  held  that  persons  made 
parties  must  describe  and  set  forth,  with  sufficient 
certainty,  the  origin  and  amount  of  their  claims. 
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This  would  he  prima  facie  evidence  of  the  validity 
thereof.  The  mere  filing  of  a  schedule  of  the  amount 
of  their  claims,  and  with  it  the  evidence  of  tJiose 
claims,  as  bills  of  exchange,  or  promissory  notes  and 
the  like,  is  not  sufficient.  No  notice,  therefore,  could 
be  taken  of  such  schedule  and  accompanying  docu- 
ments.    Reid  vs.  Huff^  345. 

2.  A  decree  directing  the  sale  of  the  real  estate  of  an 
insolvent  estate  cannot  be  made  without  the  heirs  or 
devisees  are  parties,  and  then  only  on  a  report  by  the 
clerk  and  master  of  the  exhaustion  of  personalty.   lb, 

3.  Where  a  person  became  a  party,  by  petition,  to  a 
bill  by  an  administrator  for  the  settlement  and  dis- 
tribution of  an  insolvent  estate,  and  set  forth  in 
his  petition  the  origin  and  amount  of  his  claim,  if  it 
be  not  admitted  by  the  administrator,  he  must  prove 
it  as  in  other  cases  of  contested  debt.    lb. 

INTERPRETATION. 
See  Covenant, 
JOINT  DEFENDANTS. 

1.  In  actions  for  torts,  if  it  appear  at  the  close  of  plain- 
tiff's case,  there  is  one  defendant  against  whom  there 
is  no  evidence,  he  is  entitled  instantly  to  a  verdict  and 
judgment  of  acquittal.  McCully  vs.  Malcolm  et  ob, 
187. 

2.  Where  the  plaintiff  suggested  the  death  of  one  of 
the  defendants,  and  that  there  was  no  personal  rep- 
resentative, and  then  proceeded  to  judgment  against 
the  survivor,  such  judgment  should  not  be  reversed, 
because  it  does  not  appear  that  the  court  was  satisfied 
of  the  truth  of  such  suggestion.  MiUer  vs.  Koger^ 
231. 

JOINT  TENANT. 

See  SuRvivoBSHip.  ^ 

JUDGMENT. 

A  judgment  does  not  bind  property  as  against  a  bona 
fide  purchaser  for  a  valuable  consideration  before  the 
actual  date  of  its  rendition,  as  ascertained  by  the 
record,  and  the  lien  of  the  execution  relates  to  the 
same  period.  Bemry  vs.  CUwkenlif  312. 
53. — ^voL.  iz. 
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JURY. 

1.  Indictment  for  mntder.  There  was  a  verdict  of 
guilty,  and  on  a  motion  for  a  new  trial,  two  affidavits 
were  presented.  One  affidavit  showed,  that  some 
months  before  the  trial,  Shelton,  one  of  the  jurors, 
who  tried  the  case,  stated  that,  from  the  best  informa- 
tion he  could  get,  the  defendants  ought  to  be  hong  for 
the  offence  with  which  they  were  charged.  The 
other  affidavit  showed  that  some  three  or  four  months 
before  the  trial,  the  same  juror  stated  that,  according 
to  his  information,  the  defendants  ought  to  be  pun- 
ished for  the  offence  with  which  they  were  charged. 
Shelton  on  his  examination  stated  that  he  had  not 
formed  or  expressed  an  opinion.  The  court  b<dds, 
upon  this  state  of  facts,  that  Shelton  had  prejudged 
the  case,  and  that  the  defendants  were  entitled  to  a 
new  trial.     Troxdale  ei  ah.  vs.  The  States  411. 

2.  A  conversation  held  by  one  or  more  of  the  jury,  in  a 
trial  for  felony,  with  a  person  not  a  member  of  the 
jury,  nor  having  the  charge  of  them,  which  is  un- 
explained, is  good  ground  for  a  new  trial,  but  it  is 

.  otherwise  where  it  appears  that  no  influence,  unfa- 
vorable to  the  prisoner  was  exerted.  Riley  vs.  The 
8iaU,  646. 

JURY,  GRAND. 

The  caption  of  an  indictment  states  that  the  grand 
jurors  were  ''balloted  for,  elected,  tried,  and  sworn.'' 
This  is  a  satisfactory  statement,  that  the  jury  was 
composed  of  qualified  men.  Turner  vs.  The  Siattf 
119. 

JUSTICES  OP  THE  PEACE. 

1.  The  act  of  1848,  ch.  55,  gives  Justices  of  the  Peace 
jurisdiction  to  fine  in  all  cases  of  misdemeanor  where 
the  defendant  pleads  guilty,  and  where  the  law  does 
not  direct  that  the  offence  shall  be  punished  expressly 
by  both  fine  and  imprisonment;  but  if  he  deems  the 
offence  charged,  merits  a  fine  higher  than  fifty 
dollars,  or  fine  and  imprisonment,  or  imprisonment 
alone,  then  it  shall  be  his  duty  to  commit  the  defend- 
ant for  trial.    McGinnis  vs.  The  State^  43. 

2.  The  Act,  passed  10th  January,  1848,  entitled  ''an  Act 
for  the  punishment  of  small  offences,"  which  pro- 
vides that  when  any  person  shall  be  brought  before  a 
justice  of  the  peace  for  a  misdemeanor,  he  may  plead 
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guilty  and  the  jastice  may  proceed  to  fine  him,  is  a 
valid  and  constitutional  act,  though  the  14th  section 
of  the  Bill  of  Rights  should  be  construed  to  apply 
to  misdemeanors^  because  the  defendant  may  waive 
his  right  to  have  the  charge  prosecuted  by  indict- 
ment or  presentment.    lb. 

d.  A  conviction  by  a  justice  of  the  peace  for  a  misde- 
meanor under  the  provisions  of  the  Act  of  1848, 
ch.  55,  is  a  bar  to  a  subsequent  prosecution  for  the 
same  oSence  by  indictment  or  presentment,  although 
the  act  be  regarded  as  unconstitutional  and  invalid; 
because,  by  the  authority  of  the  State  and  at  its 
instance,  the  defendant  having  been  once  tried 
and  convicted,  and  fined,  he  shall  not  be  put  twice 
in  jeopardy  for  the  same  ofience.    lb. 

4.  A  justice  of  the  peace  endorsed  the  following  on  an 
execution:  "For  want  of  an  oflicer  I  do  hereby  depu- 
tise William  Hampton  to  execute  the  within  process 
and  return  it  according  to  law."  This  is  a  valid  dep« 
utation  and  conferred  on  Hampton  the  power  to 
execute  the  precept.  Hampton  and  Knox  vs.  Allison^ 
113. 

5.  On  the  trial  in  the  Circuit  Court  of  a  case  instituted 
before  a  justice  by  the  assignee  of  a  note  against 
the  maker  of  a  note,  objection  was  made  to  the  read- 
ing of  the  assignment,  without  proof  of  its  execution. 
This  objection  was  equivalent  to  a  plea,  as  there  are 
no  written  pleadings  before  justices.  Richardson  and 
Price  vs.  Cato^  464. 

6.  The  staying  of  a  judgment,  is  a  judicial  act,  which 
can  alone  be  done  by  the  justice;  and  the  authority 
to  enter  the  nameahof  persons  as  stayers  is  in  the  na- 
ture of  a  confession  of  judgment,  which  must  be 
received  and  entered  by  the  jastice.  Davis  and 
Coc  ke  vs.  Tyree,  473. 

7.  An  officer  is  not  bound  to  execute  void  process,  and 
no  motion  lies  against  him  if  he  do  not  return  it  ac- 
cording to  law.  The  law  is  different,  however,  as  to 
process  which  is  irregular,  as  where  the  stayor  of 
execution  was  irregularly  received,  but  the  stayor 
submits  to  the  execution  and  does  not  contest  its  va- 
lidity. This  is  an  irregularity  which  the  officer  has 
no  right  to  inquire  into;  he  was  bound  to  execute  the 
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process.  If  he  executed  it,  it  would  protect  him;  if 
he  did  not,  a  motion  would  lie  against  him.  Reams 
vs.  McNeil  et  als,,  542. 

6.  An  execution  issued  against  the  principal  defendant 
who  was  dead,  and  against  the  stayor.  The  execu- 
tion was  regular  against  the  stayor,  and  his  property 
was  liable,  without  revivor  against  the  representative 
of  the  principal  debtor.    lb, 

0.  A  proceeding  before  a  justice  of  the  peace  to  recover 
the  value  of  labor  performed  by  contract,  express  or 
implied,  is  not  barred  in  three,  but  in  six  years. 
Wells  vs.  Caldwell,  609. 

10.  The  act  of  1847-8,  chap.  55,  provides  that  any  person 
brought  before  a  justice  of  the  peace,  for  a  misde- 
meanor, may  plead  guilty,  and  the  Justice  shall  hear 
the  evidence  and  punish  the  offender  according  to 
the  aggravation  of  the  offence.  This  act  contem- 
plates the  issuance  of  process  against  the  offender,  a 
prosecutor,  and  a  hearing  of  evidence;  a  conviction 
on  a  voluntary  appearance  of  the  offender,  is  extra- 
judicial, and  furnishes  no  protection  against  an  in- 
dictment in  the  Circuit  Court.  State  vs.  Atkinson^ 
677. 

11.  The  act  of  1847-8,  ch.  55,  provides  that  the  Justice 
shall  fine  the  offender  not  less  than  fifty  dollars. 
A  plea  of  a  former  conviction  before  a  justice,  pleaded 
to  an  indictment,  the  court  is  inclined  to  think,  should 
state  the  amount  of  the  fine,  so  that  the  court  may 
see  that  it  was  legal;  for  if  it  were  over  fifty  dollars 
or  under  two,  it  would  be  no  bar  to  the  indictment 
lb. 

12*  The  defendant  was  summoned  to  answer,  on  a  jus- 
tice's warrant,  of  a  ''plea  of  trespass  on  the  case  on 
promises."  Evidence  of  the  loss  of  the  goods  of  a 
boarder  at  defendant's,  an  inn-keeper,  does  not  sus- 
tai  n  this  warrant,  and  is  in  admissible  under  it  Man- 
ning vs.   Wells,  746. 

LANDLORD  AND  TENANT. 

Where  defendant  rented  land,  he  is  stopped  from 
asserting  the  invalidity  of  his  landlord's  title.  Mc- 
Intire  vs.  Potion,  447. 
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LEX  LOCL 

See  Conflict  of  Laws. 

LARCENY. 

A  runaway  slave  is  the  subject  of  larceny.    More- 
head  and  Bryant  vs.  The  State^  635. 

LIEN. 

1.  All  executions  bear  test  from  the  first  day  of  the 
term  from  which  they  are  issued  and  are  returnable 
to  the  first  day  of  the  succeeding  term,  and  between 
these  periods  the  liens  of  such  executions  are  opera- 
tive on  the  personal  property  of  the  defendant.  Upon 
the  return  of  the  execution  nulla  bona  its  lien  has 
expired,  and  an  alias^  by  virtue  of  the  former  execu- 
tion and  lien,  is  entitled  to  no  priority  of  satisfaction 
over  an  execution  issued  on  a  judgment  rendered  at 
the  term  from  which  said  cdias  bears  test.  Union 
Bank  et  als,  McClung,  ea?V.,  91. 

2.  A  judgment  does  not  bind  property  as  against  a  bona 

fide  purchaser  for  a  valuable  consideration  before  the 

actual  date  of  its  rendition,  as  ascertained  by  the 

record,  and  the  execution  relates  to  the  same  period. 

Berry  vs,  Clements,  312. 

3.  See  Execution. 
LIMITATION  ON  SUITS. 

1.  The  possession  of  land  for  twenty  years,  with  con- 
tinued assertion  of  ownership,  vests  the  possessor 
with  title.  A  grant  from  the  State  is,  under  such  cir- 
cumstances, presumed.  This  presumption  is  not 
based  on  the  weight  of  evidence  derived  from  time, 
that  a  grant  did,  in  fact,  issue;  but  is  a  rule  of  law, 
founded  in  public  policy,  for  the  quieting  of  titles  to 
real  estate.     Chilton  vs.  Wilson,  399. 

2.  Livingston  took  possession  of  land  in  1798;  he  sub- 
sequently sold  and  delivered  it  to  Crocket;  Crocket 
sold  and  delivered  it  to  Wilson.  They  in  succession 
held  continuous  possession  of  the  land  for  twenty 
years.  Upon  this  state  of  facts,  the  law  unites  the 
successive  possessions,  and  vests  the  title  in  the  pos- 
sessor at  the  end  of  twenty  years.    lb. 

3.  The  plaintifi*  in  ejectment  claimed  land  by  virtue  of 
twenty  years  possession.  A  certificate,  purporting  to 
have  been  issued  by  the  County  Court  of  Cumberland 
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county,  Kentucky,  in  parsoance  of  the  laws  of 
that  State,  in  which  it  was  supposed  such  land  lay, 
and  which  declared  the  plaintiff  entitled  to  the  land 
in  controversy,  was  offered  as  evidence,  and  it  was 
held  by  the  court,  that  it  was  in  connection  with  parol 
evidence,  admissible,  as  defining  the  extent  of  the 
defendants'  possession,  though  inadmissible  as  inde- 
pendent evidence  of  title.  It  was  also  held  that  after 
its  admission  as  evidence  of  boundaries  claimed,  its 
admission  as  a  certified  office  copy,  though  errone- 
ous, would  not  be  ground  of  reversal.    lb. 

4.  The  defendant  offered  a  transcript  of  the  record  of  a 
suit  in  ejectment  by  defendants  against  plaintiffs. 
There  was  an  appeal  from  the  judgment.  This 
transcript  was  no  evidence  of  a  recovery,  because 
the  judgment  was  vacated  by  the  appeal;  nor  was 
it  admissible  as  evidence  of  the  commencement  of  a 
suit — for  the  commencement  of  a  suit  did  not  break 
the  continuity  of  the  plaintiffs'  possession,  and  there- 
by defeat  the  presumption  of  a  grant.    lb. 

5.  The  act  of  1831,  ch.  14,  defines  forcible  entry  and 
detainer,  and  regulates  proceedings  in  regard  thereto. 
The  proviso  to  the  20th  section  declares  that  the  act 
shall  not  extend  to  any  person  who  hath  had  the 
uninterrupted  occupation,  or  been  in  the  quiet  pos- 
session of  any  lands  or  tenements  for  the  space  of 
three  whole  years  together,  immediately  preceding 
such  complaint  so  exhibited,  and  whose  estate  therein 
is  not  ended  and  determined,  but  every  such  person 
may  plead  the  same  to  said  complaint.  This  proviso 
limits  a  remedy  for  possessions  obtained  or  held  by 
wrong,  and  must  be  strictly  construed.  The  posses- 
sion which  bars  the  writ  must  be  the  possession  of 
the  party  pleading  it.  The  law  will  not  unite  the 
possessions  of  two  or  more  persons  to  form  the 
bar  of  the  statute.     Thompson  vs.  Holt  et  ob.,  407. 

6.  Lydia  became  the  wife  of  the  complainant  before 
the  death  of  her  mother.  Held,  that  having  no  right 
to  sue  for  the  slaves  till  her  mother's  death,  and  being 
then  9k  feme  covert,  the  statute  of  limitations  had  no 
application,  and  that  she  was  entitled  to  them  for  her 
separate  use.    BroumwB.  Crawford^  164. 

7.  A  creditor's  claim  was  barred  by  the  act  of  1789, 
ch.  24,  sec.  4,  which  limits  the  time  for  instituting 
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suits  against  executors  and  administrators*  But  the 
legatees  agreed  with  Johnson  the  executor,  and  the 
creditor,  that  Johnson  should  pay  the  debt,  and  re- 
ceive  a  credit  on  settlement  with  the  legatees.  J(An- 
son  was  credited  with  the  amount.  This  was  a  wai- 
ver of  the  bar  of  the  statute,  find  Johnson  was  liable 
in  assumpsit  to  the  creditor.    Reynolds  vs.  Johnson^ 

AAA 

8.  The  act  of  1789,  ch.  23,  sec.  4,  requires  the  creditor 
of  any  person  deceased  to  bring  his  suit  against  the 
representatives,  within  two  years,  if  the  creditor 
reside  in  the  State,  or  within  three  years  if  he  reside 
out  of  the  State.     When  there  is  a  recovery  of  a 

judgment  against  the  sheriff  for  the  malfeasance 
of  his  deputy,  the  bond  given  by  the  deputy  to  the 
princijpal  to  save  him  harmless,  is  broken  and  the 
sheriff  is  the  creditor  of  the  deputy,  and  must  bring 
his  action  against  the  representative  of  the  deceased 
deputy,  within  two  years  from  the  date  of  the  judg- 
ment, if  he  reside  in  the  State.  Atkins  ys  Scarbo- 
rough%  adnCr^  517. 

9.  l*he  possession  of  slaves  three  years  by  a  father  for 
his  child  by  virtue  of  a  void  deed  vests  title  to  the 
slaves  in  the  child  by  virtue  of  the  statute  of  limita- 
tions; and  gives  no  validity  to  a  limitation  created 
by  the  deed.  The  statute  of  limitations  can  confer 
title  on  no  one  but  the  adverse  possessor.  Stephens 
et  als.  vs.  Bomar^  546. 

10.  The  conversion  of  a  slave,  belonging  to  an  infant, 
authorizes  an  action,  and  the  statute  begins  to  run, 
but  the  infant  is  allowed  three  years  after  he  becomes 
of  age  to  prosecute  his  action.  No  disability  subse- 
quently arising  can  be  added  to  the  disability  of 
infancy  to  defeat  the  operation  of  the  statute.  Sie* 
vens  et  als.  vs.  Bomavt  546. 

11.  A  proceeding  before  a  justice  of  the  peace  to  recover 
the  value  of  labor  performed  by  contract,  express  or 
implied,  is  not  barred  in  three,  but  in  six  years. 
Wells  vs.  Caldwell,  609. 

12*  Where  the  plaintiff  insisted  on  title  to  a  slave  by 
virtue  of  a  parol  gift,  and  three  years  adverse  pos* 
session  held  by  the  father  of  his  wife  for  her,  she 
being  a  minor,  the  declarations  of  the  father  as  to 
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the  person  for  whom  he  held,  during  such  three  years, 
is  admissible.     Wkeatan  vs.  Weld^  773. 

13.  E.  Harris  sold  one  thousand  acres  of  land  to  M. 
Stewart.  He  sold  the  western  half  to  J«  Stewart  by 
metes  and  bounds*  The  whole  tract  was  subse- 
quently sold  under  a  void  judgment  for  taxes,  and  J. 
Harris  became  the  purchaser.  He  placed  a  tenant 
on  the  eastern  half,  who  remained  in  possession  for 
seven  years,  claiming  the  whole  tract  by  virtue  of 
the  tax  sale.  There  was  no  visible  open  possession 
of  the  western  half  by  Harris,  and  the  statute  conse- 
quently did  not  bar  the  right  of  Stewart.  The  con- 
•  structive  possession  of  Stewart  was  not  disturbed  by 

Harris'  occupation  of  the  eastern  half.  Stewart  vs. 
Harris^  714. 

MANDAMUS. 

See  Exceptions,  Bill  op. 

MAINTENANCE. 

Where  a  penal  bond  was  exhibited  by  the  plaintiff's 
declaration  by  which  the  defendant  bound  himself 
to  defend  a  suit  prosecuted  against  plaintiff  and  save 
him  harmless  against  costs  and  charges,  it  is  held 
that  the  bond  was  not  necessarily  void  for  mainten- 
ance, and  therefore  a  demurrer  to  such  declaration 
should  not  be  sustained.  If  the  fact  of  maintenance 
existed,  it  should  have  been  disclosed  by  the  plea  of 
defendant.     Riggs  vs.  Shirley^  71. 

MARRIAGE. 

See  MlSDEMBANOB,  No.  2 

MISDEMEANOR. 

1.  The  act  of  1833,  chap.  99,  prondes  that  if  any  one 
shall  sell  or  offer  to  sell  bread  or  other  articles  men- 
tioned in  the  act,  within  a  mile  of  any  worshiping 
assembly,  such  person  shall  be  dealt  with  as  a  rioter. 
The  court  held  that  the  selling  or  offering  to  sell  the 
articles  mentioned  in  the  statute  within  a  mile  of  the 
assembly  whereby  the  assembly  is  interrupted,  is  a 
violation  of  the  statute,  and  that  the  illegal  intent  of 
the  party  will  be  inferred  from  the  doing  of  and  per- 
sistence in  acts  which  were  the  primary  cause  of  the 
disturbance.     West  vs.  The  State,  66* 
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2.  A  negro  mulatto  or  mustee  is  not  liable  to  iddictmeiit 
by  the  provisions  of  the  act  of  1842,  ch.  19,  for  mar- 
rying a  white  woman  pr  living  with  her  as  her  hus- 
band.    The  State  vs.  Brady^  74. 

3.  The  act  of  1847-8,  chap.  ^5,  provides  that  any  per- 
son brought  before  a  Justice  of  the  Peace,  for  a  mis- 
demeanor, may  plead  guilty,  and  the  Justice  shall 
hear  the  evidence  and  punish  the  offender  according 
to  the  aggravation  of  the  offence.  This  act  contem- 
plates the  issuance  of  process  against  the  offender, 
a  prosecutor,  and  a  hearing  of  evidence;  a  convic- 
tion on  a  voluntary  appearance  of  the  offender,  is 
extra-judicial  and  furnishes  no  protectiouvagainst  an 
indictment  in  the  Circuit  Court.  State  vs.  Atkinson^ 
677. 

4.  The  act  of  1847-8,  chap.  55,  provides  that  the  Justice 
shall  fine  the  offender  not  less  than  two,  nor  more 
than  fifty  dollars.  A  plea  of  a  former  conviction 
before  a  justice,  pleaded  to  an  indictment,  the  court 
is  inclined  to  think,  should  state  the  amount  of  the 
fine,  so  that  the  court  may  see  that  it  was  legal;  for 
if  it  were  over  fifty  dollars  or  under  two,  it  would  be 
no  bar  to  the  indictment,    lb. 

MINORS. 

See  Ejectment. 
MORTGAGE. 

1.  The  Planter's  Bank  held  a  mortgage  on  lot  No.  172 
and  lot  No.  9,  in  Nashville,  for  the  satisfaction  of  a 
debt.  Henshaw,  Ward,  &  Co.,  held  a  mortgage  on 
lot  No.  9  for  the  satisfaction  of  a  debt  due  them« 
Henshaw,  Ward,  &  Co.,  had  a  right  to  compel  the 
bank  to  exhaust  the  proceeds  of  lot  No.  172  and  the 
rents  before  it  could  go  upon  lot  No.  9.  Henshaw^ 
Ward  4*  Co.,  vs.  Wells  et  alsy  668. 

2,  The  mortgagee  is  entitled  to  the  immediate  possession 
of  the  estate  mortgaged,  and  if  by  tacit  consent,  be- 
fore default  of  payment,  the  mortgagor  is  left  in  pos- 
session, and  rents  the  premises,  and  the  tenant  pay  to 
him  the  year's  rent  in  advance  he  shall  pay  it  again 
to  the  mortgagee.  He  has  constructive  notice  of  the 
registered  mortgage,  and  shall  not  defeat  the  rights 
of  the  mortgagee,  and  upon  a  bill  filed  for  a  foreclo- 
sure of  the  mortgage,   a  court  of  chancery    may 
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appoint  a  receiver  and  enforce  the  collection  of  rents. 
lb. 

3.  A  receiver  may  be  appointed  at  any  stage  of  the  pro- 
ceedings, whenever  the  facts  authorize  and  require 
the  appointment,  and  in  favor  of  a  defendant  against 
a  co-defendant  when  the  defendant  is  asking  relief. 
lb. 

MOTION. 

L  The  act  of  18SS,  chap.  43,  which  authorizes  a  judg- 
ment by  motion  against  a  sheriff,  and  his  sureties, 
does  not  authorize  such  summary  proceeding  against 
the  executor  or  administrator  of  such  sheriff.  State 
vs.  Deberry^  605. 

2.     See  Indemmitt,  bond  of  ;  Sheriff,  Securttt. 
MURDER. 

See  HoBaoros. 
NAVIGABLE  STREAM. 

See  Nuisance. 
NEGRO. 

See  Misdemeanor,  No.  2. 
NEW  TRIAL. 

1.  When  plaintiff  sued  for  the  value  of  a  slave,  and  the  . 
jury  rendered  a  verdict  for  the  plaintiff  for  half  the 
value  on  the  ground  that  there  was  a  joint  owner 
entitled  to  the  other  half,  this  is  an  error  which  can 
only  be  corrected  by  a  new  trial.  The  party  has  no 
right  to  institute  another  suit  grounded  on  the  mista- 
ken assumption  of  the  jury.    Saddler  vs.  Apple,  342. 

2.  The  unsupported  affidavit  of  a  prisoner,  that  the  evi- 

dence of  a  material  witness  of  the  State,  was  false, 
that  the  defendent  was  surprised  thereby,  and  that  he 
could  prove  its  falsity  on  another  trial,  is  insufficient 
to  set  aside  a  verdict  in  a  case  of  felony.  Riley  vs. 
State,  646. 

8.     it  is  no  error  to  Refuse  to  postpone  a  motion  for  a  new 
trial  on  the  ground  of  a  misunderstanding  between 
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the  attomies  of  the  parties  as  to  the  purport  of  the 
testimony  of  a  witness  for  the  purpose  of  procuring 
such  witness.  It  is  the  duty  of  the  judge  to  insert 
the  testimony  in  the  bill  of  exceptions  as  he  under- 
stands it.  If  he  fail  to  put  ■  it  down,  the  judgment 
should  not  be  reversed.  The  remedy  of  the  injured 
party  is  by  mandamus.     Miller  vs.  Koger^  231« 

NUISANCE. 

1,  Every  erection  in  a  stream  declared  navigable  by 
law,  which  injures  the  navigation  of  such  stream,  is 
a  nuisance;  and  no  amount  of  collateral  benefit  re- 
sulting from  such  erection  to  the  local  community 
can  divest  it  of  such  character.  Gold  et  ah,  vs. 
Carter,  369. 

2.  See  Corporation,  No.  9. 

OFFICER  DE  FACTO. 
See  Defaulter. 

PAYMENT. 

See  Pleadings. 

PLEADINGS. 

1.  Leave  to  plaintiff  to  amend  his  declaration,  and  to  de- 
fendant for  time  to  plead,  is  an  abandonment  of  all 
existing  issues,  and  if  plaintiff  amends  bis  declara- 
tion and  no  plea  be  filed  to  such  amended  declaration, 
the  plaintiff  is  entitled  to  a  judgment  by  default. 
Robinson  vs.  Keys,  144. 

2.  A  plea  of  payn^nt  to  the  assignor,  before  assignment, 
is  a  good  defence  to  a  note  in  the  hands  of  an  as- 
signee; but  not  a  payment  to  the  assignor  before  the 
commencement  of  the  suit.    lb. 

8.  The  defendant  pleaded  to  an  action  for  slander,  not 
guilty,  not  guilty  within  six  months,  and  that  the 
words  charged  were  true;  and  jury  found  the  truth 
of  all  the  pleas.  The  act  of  1794,  ch.  17,  authorizes 
the  defendant  to  plead  as  many  pleas  as  may  be 
necessary  for  his  defence,  and  there  is  nothing  irreg- 
ular in  this  finding  and  judgment  thereupon.  Kelly 
vs.  Craig,  216. 

4.  A  judgment  by  confession  or  upon  verdict  o^  demur- 
rer, is  a  perpetual  bar  to  another  action  of  the  same 
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or  a  similar  nature,  upon  the  same  cause  of  action. 
Ellis  vs.  Staples,  238. 

5.  A  plea  averred  that  the  case,  **  in  the  county  of  Mor- 
gan, came  on  for  trial  before  the  court,  and  a  jury 
sworn  in  said  cause;  whereupon  the  jury,  on  their 
oaths,  rendered  a  verdict  in  favor  of  him,  the  said 
defendant,  and  against  the  plaintiff,  and  the  court 
rendered  judgment  accordingly  against  the  said 
plaintiff  for  all  the  costs  of  said  suit;"  it  is  averred, 
with  sufficient  certainty  in  this  plea,  that  the  cUse 
W£U3  decided  on  its  merits.    lb. 

6.  A  declaration  on  a  merchant's  bond,  executed  to  the 
Governor  for  the  use  of  the  State,  may  well  charge 
that  defendant  '^owes  and  detains"  the  penalty. 
State  vs.  Wetlierspoon  and  Mack,  394. 

7.  It  was  objected  that  a  declaration  for  a  penalty  on  a 
bond  under  this  act,  should  conclude  ^'against  the 
form  of  the  statute."  The  court  held  that  if  this  be 
required  in  a  declaration  under  the  statute,  it  can 
only  be  taken  advantage  of  by  special  demurrer.  lb. 

8.  A  plea  averred  that  '^plaintiff  was  at  the  commence- 
ment of  the  action,  and  still  is  indebted  to  defendant 
a  much  larger  sum  of  money,  due  by  note,  than  the 
amount  due  from  the  defendant  to  the  plaintiff 
and  that  said  sum  of  money  so  due  and  owing  by 
plaintiff,  to  wit,  the  sum  of  twelve  hundred  dollars, 
is  unpaid."  This  is  not  a  good  plea;  because  there 
is  no  statement  of  the  date  of  the  note,  its  terms,  or 
time  of  payment,  and  the  court  might,  therefore, 
treat  it  as  a  nullity.     Harris  vs.  Snide?',  743. 

9.  By  the  act  of  1794,  ch.  1,  sec.  26,  the  plaintiff  may 
be  non-suited  if  he  fail  to  reply  to  a  plea  in  the  time 
prescribed  by  the  act.  If,  however,  the  defendant 
take  no  steps  against  the  plaintiff  for  his  failure,  but 
go  to  trial  on  issues  on  other  pleas,  he  waives  his 
defence  on  the  plea  to  which  there  is  no  replication. 
lb. 

PARTIES. 

1.  During  the  pendency  of  a  suit  in  chancery,  by  ^feme 
covert,  her  husband,  a  party  defendant,  died,  and  a 
decree  was  rendered  in  her  favor  without  making 
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her  husband's  heirs  parties,  on  the  ground  that  the 
subject  matter  of  ther^  suit  belonged  to  her  :  Held 
that  the  heirs  of  her  husband  were  necessary  parties 
unless  upon  the  exhibition  of  the  marriage  settlement 
and  will  under  which  she  claimed,  it  should  appear 
they  had  no  interest.  These  not  being  exhibited  or 
produced,  the  decree  was  reversed  ^nd  remanded. 
Shepherd  vs.  Harrell  and  Henry^  641. 

2.     See  Chancebt. 

POSSESSION. 

See  Limitation  on  Surra,  Trespass,  Recapture. 
PUBLIC  WORSHIP. 

See  Misdemeanor,  Na  L 
PRESUMPTION. 

See  Limitation  on  Surrs. 
PARTNERSHIP. 

1.  A  signature  to  an  instrument  thus:  Peter  f  Sharp  d& 
Co.,  [sRAL.]*^  constitutes  it  a  sealed  instrument,  as 
to  all  the  members  of  the  firm,  subject,  as  in  other 
cases,  to  the  plea  of  non  est  factum*  Lambden  vs. 
Sharp,  224. 

2.  A  partner  purchased  the  effects  of  the  firm  and  gave 
his  copartner  an  article  of  indemnity  against  debts. 
The  copartner  was  sued  and  judgment  recovered. 
The  copartner  gave  his  note  with  sureties  in  discharge 
of  the  debt.  The  copartner  had  a  right  of  action 
against  his  partner  on  two  grounds:  first,  he  had  dis- 
charged a  debt  due  by  the  firm  and  was  entitled  to 
contribution,  and  second,  the  article  of  indemnity 
had  been  broken  and  he  was  entitled  to  damages  to 
the  amount  of  the  debt  paid.  Gray  vs.  Williams 
503. 

3.  A  partnership  being  proven  to  exist  will  be  pre- 
sumed to  continue  for  a  reasonable  time.  Irby  ts. 
Brigham,  750. 

PROBATE. 

See  Will. 
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POOR  PERSONS. 

An  appeal  in  the  nature  of  a  writ  of  error  may  be 
prosecuted  in  forma  pauperis.  The  affidavit,  how- 
ever, must  be  made  a  part  of  the  record,  so  that  the 
revising  court  can  see  that  the  act  of  1821,  ch.  22 
has  been  complied  with.     Herd  vs.  Deu?,  365. 

QUO  WARRANTO. 

Neither  the  proceeding  by  writ  of  quo  warranto  nor 
by  information  in  the  nature  thereof,  is  in  force  in 
the  State  of  Tennessee.  Attorney  General  vs.  Leaf. 
-353. 

RAPE. 

Upon  an  indictment  for  a  rape,  where  the  injured 
party  is  examined  as  a  witness,  her  complaint  of  the 
injury  and  her  narrative  of  the  circumstances  con- 
nected therewith,  made  recently  after  the  commission 
of  the  offence  are  admissible  evidence,  and  mny  be 
proved  by  the  persons  to  whom  such  complaint  and 
narrative  were  made,  in  confirmation  of  her  testi- 
mony.    Phillips  vs.  State^  246. 

REGISTRATION. 

Bills  of  sale  .of  slaves  are  required  by  the  laws  of 
North  Carolina  to  be  registered  in  twelve  months 
from  date;  if  they  are  not,  they  are  void:  Where 
bills  of  sale  have  become  void  for  want  of  registra- 
tion and  the  legislature  thereafter  passed  a  law  ex- 
tending the  time  for  the  registration  of  bills  of  sale 
1)reviously  made,  bills  of  sale  registered  after  the 
apse  of  twelve  months  from  the  date  of  their  exe- 
cution, by  virtue  of  such  law  are  held  valid  in  that 
State  against  all  persons  except  those  who  derive  title 
from  the  same  bargainor  previous  to  such  registra- 
tion.    Stevens  vs.  Bomar^  546. 

2.  The  laws  of  another  State  must  be  proved,  and  the 
fact  that  a  deed  comes  from  another  State  authenti- 
cated by  a  certificate  of  registration,  is  no  proof  of 
the  existence  of  a  law  authorising  such  registration. 
lb. 

REVENUE. 

1.  A  merchant's  bond,  under  the  act  of  1885,  chap.  13, 
sec.  7,  to  give  a  statement  of  goods,  and  to  pay  there- 
on State  and  CouQty  taxes,  at  the  end  of  the  year. 
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which  is  payable  to  the  Governor  and  his  successors 
in  of&ce,  is  a  valid  bond,  though  it  do  not  state  that 
the  bond  is  for  the  use  of  the  State,  as  declared  in 
that  statute.  The  Governor  is  a  trustee  for  the  State, 
and  a  recovery  inures  by  law  to  the  State.  State  vs. 
Witkerspoon  and  Mack,  394. 

2.  An  averment  of  breach  of  the  condition  of  a  mer- 
chant's bond  under  this  act,  is  sufficient  if  it  charge 
that  defendant  did  not  make  the  statement,  and  did 
not  pay  the  taxes,  &c.  It  need  not  aver  that  defend- 
ant received  and  opened  goods,  and  that  such  goods 
were  liable  to  taxation.    lb. 

3.  See  Costs. 

RE-CAPTURE. 

L  The  owner  of  a  slave,  from  whom  he  has  been 
wrongfully  taken,  in^y  recapture  him  if  he  can  do  so 
without  a  breach  oi  the  peace,  or  a  trespass  on  the 
close  of  the  wrongful  taker.     Collomb  vs.  Taylor,  689. 

2.  Where  the  owner  of  a  slave,  from  whom  he  has  been 
wrongfully  taken  re-captures  him  by  a  breach  of  the 
peace  or  by  a  trespass  on  the  close  of  the  wrongful 
possessor,  he  is  liable  for  the  injury  to  the  person  or 
property  of  such  possessor,  but  not  for  the  val^ue  of 
the  slave.    lb. 

S.  The  owner  of  a  slave  died  leaving  many  children. 
One  of  the  children  forcibly  seized  the  slave  belong- 
ing  to  them  all,  but  in  the  possession  of  a  true  person. 
It  was  held  that  the  possession  of  one  of  them  was  the 
possession  of  all  as  against  a  claimant  without  right. 
2.  That  the  owner  of  property  has  a  right  to  re-cap- 
ture it  whenever  he  can  peaceably.  3.  That  if  he 
forcibly  take  his  own  property  he  is  liable  in  damages 
for  such  forcible  action,  but  not  for  the  value  of  the 
property.    Bogard  vs.  Jones^  739. 

REOISSION. 

See  Vendoes  and  Pit&chasebs. 

REDEMPTION. 

I,  Real  estate  sold  by  virtue  of  an  execution  issued  on 
a  judgment  of  the  federal  court  is  subject  to  redemp- 
tion, under  the  act  of  1820,  ch.  11.  Hepburn  vs. 
Kerr  and  Darndson,  726. 
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2.  The  assignee  of  an  equity  of  redemption  is  entitled 
to  redeem  real  estate  sold  by  execution,  as  fully  as 
the  execution  debtor*    lb. 

RETURN. 

See  ExEcuTioir. 

REPLEVIN. 

To  support  an  action  of  replevin  the  plaintiff  most 
show  a  right  to  the  possession,  as  against  the  defend- 
ant.    Bogard  vs.  Jones ^   *739. 

REVIEW,  BILL  OF. 

See  Chancekt,  13,  14,  15. 

REVIVOR. 

See  FoRciBLB  Ektbt  and  Dktadibr. 

SEAL. 

1.  Many  persons  may  make  a  sealed  instrument,  by  the 
adoption  of  the  same  seal  or  scroll.  In  such  cases, 
whether  all  the  signers  intended  to  adopt  the  seal  or 
scroll  is  a  question  of  fact,  to  be  determined  by  the 
jury  on  the  evidence.    Lambden  vs.  Sharp^  224. 

2.  An  instrument  concluded  thus:  **  Witness  our  hands 
and  seals,  W.  Butcher,  [seal.]  Peter  Sharp  &  Ga" 
This  instrument  is  prima  facte  sealed.  If  Sharp  & 
Co.,  wished  to  contest  the  adoption  of  the  scroll,  they 
should  have  averred  by  plea  that  it  was  not  a  sealed 
instrument    lb. 

3.  A  signature  to  an  instrument  thus:  ^Peter  Sharp  Sl 
Co.,  [seal.]''  constitutes  it  a  sealed  instrument,  as 
to  all  the  members  of  the  firm,  subject,  as  in  other 
cases,  to  the  plea  of  non  est  factum.    lb. 

SECURITY. 

1,  Where  judgment  was  recovered  against  a  debtor  and 
the  plaintiff  then  took  a  deed  of  trust  on  real  estate, 
which  stipulated  that  if  the  defendant  should  not 
pay  such  judgment  within  twelve  months  after  the 
execution  of  it,  the  trustee  should  sell  the  estate  for 
the  satisfaction  of  the  debt;  it  is  held  that  the  deed 
of  trust  contained  no  obligatory  stipulation  for  delay. 
Pendexter  and  Allen  vs  Vemonf  84. 
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2.  The  taking  of  collateral  security  from  the  principal 
debtor  without  a  valid  agreement  for  delay  do^s  not 
discharge  the  guarantor.    lb. 

3.  A  contract  for  delay  made  by  the  holder  with  the 
maker  of  a  note,  without  the  consent  of  the  endorser, 
discharges  the  endorser.  This  contract  need  not  be 
express.  If  the  parties  act  on  the  terms  of  an  im- 
plied agreement  it  will  be  sufficient.  Union  Bank 
vs.  Mc  Clung  and  Wallace^  98. 

4.  Where  a  deed  is  executed,  conveying  estate  for  the 
security  of  notes  endorsed  by  different  individuals,  a 
court  of  Chancery,  at  the  instance  of  any  of  the 
endorsers,  will  compel  aj^ro  rata  distribution  of  the 
proceeds  of  the  trust  sale.  McDermoUvs.  The  Bank 
of  Tennessee^  123. 

5.  Where  there  was  an  agreement  between  the  maker 
and  the  holder  of  endorsed  paper,  that  the  maker 
should  confess  judgment,  and  the  holder  stay  execu- 
tion for  a  given  period,  it  is  held  that  this  agree- 
ment did  not  discharge  the  endorser;  Jirstf  because 
it  did  not  stipulate  for  delay  longer  than  the  law 
suffered;  and,  secondly^  because  there  was  no  con- 
sideration recognised  by  law  to  support  the  agree- 
ment.    Ferguson  vs.  Childress^  382. 

0.  It  is  a  principle  of  equity,  that  a  valid  agrement  be- 
tween the  creditor  and  the  principal  debtor,  for  delay 
without  the  consent  of  the  surety',  discharges  the 
surety,  but  it  seems  to  be  questionable  whether  this 
principle  applies  after  judgment.  It  certainly  would 
not  apply  unless  the  surety  should  exhibit  some  sat- 
isfactory reason  why  he  did  not  proceed  to  indemnify 
himself  by  the  statutory  remedies  in  his  favor  against 
the  principal.    Williams  and  Wynne  vs.  Wright^  493. 

7.  Where  the  notes  of  vendee  were  given  for  the  pay- 
ment of  the  purchase  money  of  real  estate  sold  and 
title  retained,  and  such  notes  were  taken  up  by  the 
substitution  of  notes  of  a  third  person  with  the  guar- 
anty of  the  vendee,  such  substitution  does  not 
discharge  the  purchase  money,  nor  extinguish  the 
vendor^s  security,  and  the  vendor  is  entitled  to  a  sale 
of  the  estate  for  the  payment  of  the  purchase  money. 
Anthony  vs.  Smith,  508. 

64. — VOL.  ix. 
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8.  The  act  of  1801,  ch.  15,  sec  1,  and  act  of  1809,  ch. 
69,  sec.  I,  aathorise  a  jadgment  by  motion  against 
the  principal  by  the  surety  against  whom  judgment 
has  been  rendered,  not  only  in  the  circuit  court  of 
the  county  in  which  the  judgment  against  the  surety 
is  rendered,  but  in  the  circuit  court  of  any  other 
county.    Hall  vs.  Tompkins  and  Rutherford^  592. 

9.  These  acts  authorise  a  judgment  against  all  the 
principals  in  any  bill  bond,  note  or  obligation,  but 
not  against  a  part  only,  except  one  or  more  of  them 
be  dead;  in  that  event  judgment  shall  be  rendered 
against  the  survivors.  Where  judgment  is  rendered 
erroneously  against  a  part  of  the  principals,  it  is  not 
absolutely  void  and  is  a  protection  to  purchasers  at 
execution  sale  under  such  judgment.    lb, 

10.     See  Bills  and  Notes. 

SEPARATE  ESTATE. 

See  HusBAim  and  Wifb. 

SHERIFF. 

1.  An  officer  is  not  bound  to  execute  void  process,  and 
no  motion  lies  against  him  if  he  do  not  return  it  ac- 
cording to  law.  The  law  is  different,  however,  as  to 
process  which  is  irregular,  as  where  the  stayor  of 
execution  was  irregularly  received,  but  the  stayor 
submits  to  the  execution  and  does  not  contest  its  va- 
lidity. This  is  an  irregularity  which  the  officer  has 
no  right  to  inquire  into;  he  was  bound  to  execute  the 
process.  If  he  executed  it,  it  would  protect  him;  if 
he  did  not,  a  motion  would  lie  against  him.  Beams 
vs.  McNail  et  ah.^  542. 

2.  The  act  of  1833,  chap.  43,  directs  a  motion  against 
any  sheriff  in  the  name  of'  the  State  where  he  has 
failed  to  return  any  execution,  **on  which  is  endorsed 
any  fine  or  State  tax,  which  belongs  to  the  State  or 
county  revenue  or  school  fund.''  This  act  embraces 
cases  where  the  sheriff  has  made  an  insufficient  or 
illegal  return.    State  vs.  McDonald^  606. 

3.  ••Stopped  by  order  of  the  plaintiff"  is  a  good  return: 
the  plaintiff  in  the  execution  being  prima  facie  enti- 
tled to  the  proceeds  thereof,  has  the  control  of  it.    If 

•  he  abuse  this  power  to  the  injury  of  others,  who  are 
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entitled  to  a  portion  of  the  cost,  they  must  apply  to 
the  coart  for  redress,  when  execution  shall  issue  for 
such  cost.    lb. 

4.  Al  bond  of  indemnity  executed  to  the  sheriff  not  by 
the  plaintiff  in  the  judgment,  but  by  a  stranger 
thereto,  is  a  valid  statutory  bond,  and  the  obligor  i» 
liable  on  motion  to  the  sheriff.  Jobe  and  Fitzsimmons 
vs.  SellarSf  178. 

See  Defaulteb. 

SLANDER. 

The  defendant  pleaded  to  an  action  for  slander,  not 
guilty  within  six  months,  and  that  the  words  charged 
were  true;  and  jury  found  the  truth  of  all  the  pleas. 
The  act  of  1794,  ch.  1,  authorizes  the  defendant  to 
plead  as  many  plefts  as  may  be  necessary  for  his  de- 
fence, and  there  is  nothing  irregular  in  this  finding 
and  judgment  thereupon.    Kelly  vs.  Craig^  215. 

SLAVE. 

1.  A  court  of  chancery  has  the  power  to  restrain  the 
sale  of  slaves,  where  the  title  is  clear,  and  where  a 
trespass  is  attempted,  as  where  the  slave  of  a  person 
is  levied  on  to  satisfy  the  debt  of  another.  This 
principle  does  not  apply  where  the  slave  levied  on  is 
the  property  of  the  defendant  in  the  execution,  but 
the  validity  of  the  execution  or  the  justice  of  the 
judgment  is  contested.      Williams  and    Wynne  vs. 

Wright,  493. 

2.  A  warranty  that  a  negro,  who  was  entitled  to  his 
freedom  was  '*a  sAave  for  life,"  is  broken  as  soon  as 
made  and  the  warrantee  is  forthwith  entitled  to  an 
action  for  damages  for  breach  thereof.  Goodloe  vs. 
White,  628. 

3.  Where  a  gift  has  been  established  by  bill  of  sale  or 
delivery,  the  statements  of  donor  made  after  the  gift 
shall  not  be  heard  to  disprove  it,  but  when  an  effort 
is  made  to  establish  a  gift  by  the  declaration  of  the 
alleged  donor,  his  counter-declarations  are  admissi- 
ble.    Wheaion  vs.  Weld,  773. 

4.  Where  the  plaintiff  insisted  on  title  to  a  slave  by 
virtue  of  a  parol  gift,  and  three  years  adverse  pos- 
session held  by  the    father  of  his  wife  for  her,  she 
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being  a  minor,  the  declarations  of  the  father  as  to 
the  person  for  whom  he  held  daring  such  three  years, 
is  admissible.    lb, 

5.  An  agreement  was  as  follows:  Allen  agrees  to  give 
Price  the  use  of  a  slave,  from  April  to  December. 
Price  agrees  to  deliver  to  Allen,  a  mule  of  the  value 
of  sixty  dollars  for  the  use  of  the  slave.  The  right  of 
said  mule  is  to  remain  in  Price  until  the  work  is 
done  and  the  time  expires.  The  agreement  imposes 
an  obligation  on  Price  to  retain  the  custdy  and  con- 
trol of  the  slave,  and  the  hiring  of  such  slave  to 
another  person  is  a  violation  of  the  agreement,  and 
a  conversion  of  him  for  which  he  was  liable  to  the 
extent  of  the  value  of  such  slave  and  interest,  in 
case  of  his  death.    Price  vs.  AUen^  703. 

6.  See  Emavcipation,  Larobnt. 

SUGGESTION. 

See  Joint  Defbnbamts. 

SURVIVORSHIP. 
See  Will. 
STAY. 

See  JusncB  of  the  Pbaob. 

SET-OPP. 

See  Plbadiko. 
TAXES. 

See  Revenub. 
TAX  SALE. 

See  Cobpobationb.  1,  2. 
TRUSTEE. 

!•  A  trustee  will  be  held  responsible  to  the  beneficiary 
when  the  trust  fund  is  lost  by  reason  of  his  negli- 
gence—a state  of  facts  evincing  negligence.  Dnq^er 
ei  aU,  vs.  Joiner^  612. 

2.     See  Guardian. 

THREATS. 

Where  the  defendant  was  charged  with  arson  and 
the  proof  was  circumstantial  as  to  her  guilty  agency* 
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proof  that  another  person  had  threatened  to  bnm  the 
hoase,  and  was  in  the  vicinity  at  the  time  it  was 
burned,  was  held  admissible.  Hensley  vs.  State^ 
243. 

TRESPASS. 

1.  The  defendant  entered  npon  a  tract  of  land,  under 
a  claim  of  title,  and  removed  iron  ore  therefrom* 
from  time  to  time,  to  sapply  an  adjoining  factory,  but 
without  any  actual  enclosure  or  residence  thereupon. 
On  this  state  of  facts  it  is  ruled,  firsts  that  such 
entry  and  removal  of  ore  constituted  an  actual 
possession,  and  defeated  the  constructive  posses- 
sion of  the  true  owner.  Second^  That  the  owner  was 
entitled  to  damages  in  trespass  for  the  dsiseisin;  but 
not  for  subsequent  injuries  to  the  freehold,  till  he  had 
recovered  possession.     West  vs.  Lanier^  762. 

2.  See  Recapture. 

VARIANCE. 

1.  An  inn-keeper  is  liable  for  the  loss  of  the  goods  of  his 
guest,  unless  the  loss  be  occasioned  by  the  act  of  God 
or  the  public  enemies.  A  guest  is  a  way-farer  who 
stops  at  an  inn,  and  is  accepted.  A  boarder  is  not  a 
^guest,'  and  is  not  within  the  protection  of  this  rule 
of  law.    Manning  vs.  Wells^  746. 

2.  The  defendant  was  summoned  to  answer,  on  a  jus- 
tice's warrant,  of  a  *'plea  of  trespass  on  the  case  on 
promises."  Evidence  of  the  loss  of  the  goods  of  a 
boarder  at  defendant's,  an  inn-keeper,  does  not  sustain 
this  warrant,  and  is  inadmissible  under  it,    lb. 

VENDORS  AND  PURCHASERS. 

1.  A  turnpike  company  purchased  real  estate  with  the 
declared  purpose  of  establii^hingagate  and  toll-house 
thereupon,  and  the  vendor  sold  it  for  that  purpose 
alone.  The  company  afterwards  abandoned  that 
purpose  and  rented  the  land  to  a  blacksmith.  The 
court  holds,  that  there  being  no  contract  to  establish 
a  permanent  gate  and  toll-house  on  the  land,  and  no 
fraud,  a  court  of  chancery  would  not  rescind  the 
conveyance.  Barrow  vs,  NashviUe  and  Charlotte 
Turnpike  Co.,  304. 
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2.  A  bond  for  title  to  real  estate  was  execated  with  an 
understanding  that  the  estate  should  be  used  for  a 
specified  purpose.  The  vendee,  before  he  received  a 
conveyance  of  the  title^  declared  his  abandonment  of 
his  original  purpose,  and  avowed  his  determination 
to  appropriate  it  othervirise.  It  is  held  that  an  execu- 
tion of  the  conveyance  by  vendor,  with  a  knowledge 
of  this  avowal  was  a  waiver  of  the  understanding  of 
the  parties  at  the  time  of  the  execution  of  the  title 
bond.    lb. 

3.  Cameron  conveyed  five  slaves  to  his  daughter  Mar- 
garet H.  upon  the  consideration  of  natural  love  and 
affection,  and  of  one  hundred  dollars.  This  is  a  gift 
and  not  a  sale.  The  consideration  of  one  hundred 
dollars  is  inadequate  to  support  a  sale  of  five  slaves; 
that  of  love  and  affection  is  adequate  to  support  a 
gift.  A  court  of  equity  should  hear  parol  proof 
showing  that  notes  were  executed  for  the  payment 
of  an  additional  consideration,  and  that  the  transac- 
tion was  in  fact  a  purchase  for  a  full  consideration. 
Pearl  vs.  Hansborough  and  wife;  Cameron^s  adm*rs, 
vs.  Pearl  et  als.^  426. 

4.  When  a  party  sells  real  estate,  and  gives  a  bond  to 
make  title  when  the  purchase  money  shall  be  paid, 
the  law  regards  the  title  as  having  been  retained  as 
absolute  security  for  the  payment  of  such  purchase 
money,  and  the  security  in  such  case  cannot  be  de- 
feated by  any  thing  which  would  not  defeat  the  secu- 
rity of  a  mortgagee.    Anthony  vs.  Smithy  508. 

5.  Where  the  notes  of  vendee  were  given  for  the  pay- 
ment of  the  purchase  money  of  real  estate  sold  and 
title  retained,  and  such  notes  were  taken  up  by  the 
substitution  of  notes  of  a  third  person  with  the  guar- 
antee of  the  vendee,  such  substitution  does  not  dis- 
charge the  purchase  money,  nor  extinguish  the  ven- 
dor's security,  and  the  vendor  is  entitled  to  a  sale  of 
the  estate  for  the  payment  of  the  purchase  money. 
26. 

VERDICT. 

Where  there  is  a  verdict  against  the  maker  of  a  pro- 
missory note  and  in  favor  of  the  endorsers,  the  court 
has  the  power  to  set  aside  the  verdict  in  favor  of  the 
endorsers,  and  leave  it  in  force  against  the  maker. 
Union  Bank  vs.  McClung  and  Wallace^  98. 
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VENIRE. 

!•  Indictment  for  gaming.  Objection  was  made  to  the 
venire,  that  it  run  thus:  ^*I  command  you  to  summon 
the  following  persons,  &c.  &c.,  B.  H.  Graves;''  but  the 
court  holds,  that  by  an  act  of  1770,  chap.  6,  and  1835, 
chap.  6,  the  county  courts  appoint  jurors  for  the  cir- 
cuit court;  and  order  the  &heriif,  through  their  clerk, 
to  summon  them;  that  it  would  judicaliy  know  that 
Graves  was  clerk  of  the  county  court  without  an  offi- 
cial signature,  and  that  the  order  of  the  county  court, 
not  being  a  part  of  the  record  of  the  circuit  court, 
would  be  presumed  to  have  been  made.  The  venire 
was  therefore,  held  valid.     The  State  vs.  Cole^  626. 

2.  When  a  defendant,  in  a  criminal  case,  pleads  not 
guilty,  and  is  convicted,  he  cannot,  after  such  plea 
and  conviction,  object  to  the  venire  or  to  the  jurors 
summoned  under  it.  The  objections  are  only  avail- 
able by  motion  or  plea  at  the  proper  time.    iA. 

VENUE. 

1.  Where  a  blow  is  stricken  in  one  county,  and  the 
party  stricken  dies  thereof  in  another  county,  the 
offence  is  committed  in  the  county  in  which  the  blow 
is  stricken,  and  the  offender  must  be.indictedin  such 
county.  See  Art.  of  the  Con.  I,  sec.  9;  Act  of  1809, 
ch.  126,  sec.  1.    Riley  vs.  The  State^  646. 

2.  Indictment  for  murder  in  the  county  of  Hardeman. 
The  defendant  pleaded  that  he  was  not  guilty  of 
murder  in  the  first  or  second  degree,  or  of  involuntary 
manslaughter;  but  confesses  that  he  was  guilty  of 
voluntary  manslaue:hter:  there  was  issue  on  the  plea. 
This  plea  dispenses  with  the  necessity  of  proof  of 
venue.     Hines  vs.  The  State^  720. 

WHARF. 

See  Easement. 

WARRANTY. 

1.  In  an  action  of  assumpsit  on  a  warranty,  no  proof  of 
fraudulent  misrepresentation  by  the  vendor  is  admis- 
sible.    Wiggins  vs.  Longy  140. 

2.  A  warranty  that  a  negro,  who  was  entitled  to  his 
freedom  was  "a  slave  for  life,"  is  broken  as  soon  as 
made  and  the  warrantee  is  forthwith  entitled  to  an 
action  for  damages  for  breach  thereof.  Croodloe  vs. 
White,  628. 
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WIDOW. 

1.  The  act  of  1842,  ch.  44,  which  provides  that  certain 
articles  of  property  therein  exempted  from  execution, 
shall  be  secured  to  the  widow  after  the  death  of  the 
husband,  and  shall  not  go  to  the  executor  or  adminis- 
trator applies  to  all  widows,  irrespective  of  the  val- 
ue of  the  estates  of  their  deceased  husbands.  The 
property  vests,  at  the  death  of  the  husband,  in  the 
widow,  and  no  demand  is  necessary  to  sustain  an  ac- 
tion of  trover  against  the  administrator  or  executor 
who  has  appropriated  it.     Curd  vs.  CtirJ,  171« 

2.  If  the  provisions  of  the  will  of  testator  be  not  satis- 
factory to  the  widow,  she  must  signify  her  dissent 
therefrom  in  six  months  after  the  probate  of  the  will 
in  common  form.    Harry  vs.  Green,  182. 

3.  The  widow,  by  her  dissent  to  the  provisions  of  her 
husband's  will,  rejects  all  the  provisions  in  her  favor, 
and  is  let  into  the  rights  the  law  confers  on  her,  in 
case  of  the  intestacy  of  her  husband.  Armstrong  ys. 
ParKs  devisees,  195. 

Seb  Will. 

WIFE. 

See  Husband  and  Wife. 
WILL. 

1.  The  testator  devised  his  ''dwelling  house  to  Clai- 
borne and  Rush.''  Claiborne  died  before  the  testa- 
tor. The  court  held,  that  by  the  act  of  1784,  abolish- 
ing survivorship  in  joint  tenancies,  the  share  of  Clai- 
borne lapsed,  and  on  the  death  of  the  testator,  de- 
scended to  the  heirs.    Strong  vs.  Ready,  168. 

2.  If  the  provisions  of  the  will  of  testator  be  not  satis- 
factory to  the  widow,  she  must  signify  her  dissent 
therefrom  in  six  months  after  the  probate  of  the  wUl 
in  common  form.     Harry  vs.  Green,  182. 

8.  When  slaves  are  emancipated  by  will  they  stand  on 
the  footing  of  specific  legatees,  and  if  there  should 
be  a  deficiency  of  assets  ftrst  liable  for  the  payment 
of  debts,  they  must  contribute  as  other  specific  lega- 
tees of  personal  property.  If  they  should  fail  to 
raise  such  amount,  they  should  not  be  sold  but  hired 
out  by  a  receiver  and  the  proceeds  of  their  labor  ap- 
propriated to  the  payment  of  such  debts  in  due  pro- 
portion*   lb. 
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WILL. — Continued. 

4.  In  the  construction  of  wills,  there  are  two  governing 
principles;  ^r^/y  that  the  intention  shall  prevail,  if  not 
contrary  to  law;  and,  secondly ^  that  the  testator  is  nev- 
er presumed  to  die  intestate,  as  to  any  portion  of  his 
estate.    Armstrong  vs.  Parkas  devisees.  JQ^ 

5.  The  widow,  by  her  dissent  to  the  provisions  of  her 
husband's  will,  rejects  all  the  provisions  in  her  favor, 
and  is  let  into  the  rights  the  law  confers  on  her,  in  case 
of  the  intestacy  of  her  husband.    lb. 

6.  Where  a  testator  provided  that  his  executors  should 
sell,  lease,  or  dispose  of  his  real  estate  at  their  discre- 
tion, the  trust  is  personal,  and  if  the  executors  re- 
nounce, it  cannot  be  executed  by  an  administrator 
under  the  will.    lb. 

7.  Where  real  estate  was  charged  by  testator  with  an 
annuity,  for  the  benefit  of  the  widow,  and  it  was  pro- 
vided that  at  her  death,  the  estate  so  encumbered, 
should  be  disposed  of  bv  the  executors,  in  accordance 
with  the  directions  of  the  testator,  the  dissent  of  the 
widow  from  the  will,  discharged  the  encumbrance, 
and  the  estate  passed  to  the  devisees  of  the  will.    lb. 

8.  By  common  law,  on  an  issue  testing  the  validity  of  a 
will  of  real  estate,  it  was  necessary  to  produce  the 
original,  if  in  existence,  and  prove  its  execution  by 
the  subscribing  witnesses,  and  those  resisting  it  might 
bring  forward  proof  to  show  that  it  was  not  the  will 
of  deceased.  The  act  of  1784,  ch.  10,  substitutes  at- 
tested copies  of  such  will,  proven  in  common  form, 
in  lieu  of  the  originals.  These  attested  copies  are 
not  made  conclusive  evidence  of  the  validity  of  the 
will,  but  the  introduction  of  them  places  the  parties 
in  the  situation  they  stood  at  conmion  law  on  the  in- 
troduction and  proof  of  the  originals,  leaving  defend- 
ant at  liberty  to  contest  the  validity  of  their  execution 
by  appropriate  proof.     Weatherhead  vs.  Sewell^  272. 

9.  A  will  contained  the  following  clause:  *  my  land  and 
slaves  to  be  equally  divided  among  my  children;  to 
each  of  my  daughters  a  small  tract  of  land.**  In  the 
construction  of  this  clause,  it  is  held  that  parol  proof 
is  inadmissible  to  show  that  the  testator  intended  to 
use  the  word  sons,  instead  of  children,  and  that  the 
bequest  ^  to  each  of  my  daughters  a  small  tract  of 
land,"  is  void  for  uncertainty.    lb. 
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VfUAj.— Continued. 

10,  Where  the  will  of  testator,  proven  in  common  form 
by  sabscribing  witnesses,  is  contested  in  an  action  of 
ejectment,  the  statements  of  a  subscribing  witness, 
made  to  third  persons,  is  not  admissible  to  weaken  or 
yxi^a^h  his  testimony  given  on  the  probate  of  the 
will.  •  lb. 

11«  The  will  of  testator  was,  that  his  wife,  Isabella, 
shoald  have  the  whole  of  his  possessions  daring  her 
widowhood,  that  the  land  he  lived  on  shoald  be  di- 
vided equally  between  his  two  sons,  when  they  shoald 
attain  twenty-one  years  of  age,  and  that  the  remain- 
der of  his  moveable  estate  should  be  divided  amongst 
his  daughters.  The  testator,  by  this  will,  intended 
to  give  the  whole  of  his  estate  to  the  widow  during 
her  widowhood;  to  divide  the  land  he  lived  on,  at  the 
termination  of  her  widowhood,  between  his  two  sons; 
that  the  balance  of  his  real  estate  should  descend  to 
all  his  children  equally;  and  that  his  slaves  shoald 
go  to  his  daughters  on  the  termination  of  the  widow- 
hood of  the  mother.  Brown  and  wife  vs.  Crawford 
et  ah,9 164. 

12.  A  bequest  was  in  the  following  words:  ^I  give  to  my 
wife  my  estate,  for  her  to  divide  amongst  my  chil- 
dren as  she  may  think  best.  If  she  should  marry  it 
is  my  desire  that  the  property  be  divided  between  my 
wife  and  my  children  share  and  share  alike.'*  By 
this  clause  the  children  received  an  interest  in  the 
estate.  It  is  a  gift  to  them;  and  though  the  wife 
might  postpone  the  division,  and  when  it  was  made 
divide  the  estate  unequallv,  she  could  not  defeat  the 
gift.  In  the  event  she  did  not  divide  the  estate  the 
children  were  entitled  to  equal  shares.  Cathey  vs. 
Cathey,  470. 

13^  The  power  of  appointment  may  be  executed  by  will. 
lb. 

14.  The  widow  was  authorized  bv  the  testator  to  divide 
her  estate,  as  she  might  thmk  right,  amongst  her 
children;  «he  made  a  will  directing  that  the  estate 
should  be  kept  together  until  the  heirs  shoald  desire 
a  division.  This  will  threw  the  estate  for  division  on 
the  will  of  the  husband,  and  the  children  were  enti- 
titled  to  equal  shares.    lb. 
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WILL.— Continued. 

1 5.  The  act  of  1830,  chap.  90,  sec.  1 1,  provides  that  wills, 
made  in  other  States,  and  offered  as  evikence  in  the 
courts  of  this  State,  shall  be  proved  according  to  the 
laws  of  the  States  in  which  they  are  made,  and  cer- 
tified according  to  act  of  Congress.  To  authenti- 
cate such  wills,  it  should  appear,  by  the  clerk's  certif- 
icate, that  the  transcript  offered  is  a  true  copy  of  the 
will,  and  of  the  pr<^ate  thereof,  from  the  record  of 
which  he  is  clerk.  Harris  and  Totten  vs.  Anderson^ 
779. 

See  Emancipation. 

WITNESS. 

1.  Where  the  contents  of  a  box  were  fraudulently  con- 
verted by  a  bailee,  and  the  value  of  such  contents 
could  not  be  proved  by  any  third  person,  the  plaintiff's 
oath  is  admissible  as  to  the  contents  and  value  there- 
of, but  not  the  allegations  of  his  warrant  or  declara- 
tion.    Oppenkeimer  vs.  Edneyy  385. 

2.  A  witness  stated  that  defendant  acknowledged  her 
guilt.  This  witness  was  discredited.  The  court 
charged,  that  if  the  jury  regarded  her  testimony  as 
not  being  entitled  to  any  credit,  yet  if  it,  in  so  many 
material  points,  was  corroborated,  as  to  inspire  a 
conviction  that  it  was  true,  independent  of  any  faith 
in  her  statements  alone,  then  it  would  be  competent 
for  them  to  give  her  credit;  the  court  declares  that 
the  corroboration  should  go  to  the  fact  of  the  mak- 
ing of  the  confession;  and  not  to  the  general  question 
of  the  guilt  of  the  party.  Troxdale  vs.  The  State^ 
411. 

'  3.  When  the  will  of  testator,  proven  in  common  form 
by  subscribing  witnesses,  is  contested  in  an  action  of 
ejectment,  the  statements  of  a  subscribing  >¥itness, 
made  to  third  persons,  is  not  admissible  to  weaken 
or  impeach  his  testimony  given  on  the  probate  of  the 
will,     Weatherhead  vs.  Setoelh  272. 
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